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CASES 

ARGUED  AND  DETERMINED  18l7v 

IN  THE 

Court  of  KING'S  BENCH, 


Michaelmas  Term, 

lothe  Fifty^ghth  Year  of  the  Reign  of  George  liL 


Thomas  and  Another  against  Courtnay.  (a)     Thunity. 

A  SSUMPSIT  on  a  guarantee,  dated  the  13th  day  The  creditors 

Mf  1814,  whereby  the  defendant  guaninteed  to  %rttS^T 

the  pitmtifi  the  payment  of  goods  to  be  sold  by  them  (^ot""^^^ 

to  Hettrs.  Baker  and  Son,  to  the  amount  of  ico2.«.  at  ^cal,)  that  they 

•^  would  accept 

tvelfe  months^  credit.  in  full  satisfac- 

tioa  of  their 
•       ^  debts  tweWe 

shilliogs  in  the  pound,  payable  by  ioitalments,  and  would  release  him  from  all  demands ; 
we  of  the  creditors,  who  signed  for  the  whole  amount  of  his  debt,  held  at  the  time,  as 
a  security  for  part,  a  bill  of  eichaoge  drawn  by  the  debtor  and  accepted  bjr  a  third  per- 
son ;  the  money  due  on  this  bill  hating  afterwards  been  paid  by  the  acceptor,  it  was 
boUen  that  the  creditor  mi|^ht  retain  it,  the  agreement  of  composition  not  contatninfr 
aa^  stipulation  for  giving  up  securities,  and  the  effect  of  it  not  being  to  eitinguish  the 
snginaldebt. 

(«)  The  Judges  of  this  Court  sat  at  Serjeants*  Irni  on  Monday  the 
%Vh  of  OadeTf  and  on  the  sncoecdiiig  days,  until  the  tenp,  ^  heard 
this  and  sererai  of  the  following  cases  argued  by  counsel,  and  delirered 
their  opinions  as  upon  former  occasions,  (see  i  M.&S,  304.,  a  M,  '& 
5.t.) ;  and  the  Conrt  afceswaids  gate  judgment  on  ths  day  on  which 
.the  cases  are  now  reported. 

VdJLL  B  At 


TaoMAt 

ComTMAT. 


CASES  iH  MICHAELMAS  TERM 

I8I7.  At  Ae  trial  before  Lord  ElUtibonmgh  C  J^  at  the 

London  sittiogs  aRer  last  Hilary  term,  it  appeared  that 
goods  to  the  amount  mentioned  in  the  guarantee  had 
been  siq>plied  by  plaintiA  to  Baker  and  Son ;  but  the 
defence  was  that  the  plaintifi,  (with  the  exception  of  a 
small  sum)  had  been  paid  by  Baler  and  Son,  under 
the  following  circumstances.  On  the  2d  March  18 14? 
the  plaintiffs  together  with  the  other  creditors  of  Baker 
and  Son,  signed  an  agreement  (not  under  seal)  to  ac- 
cept, in  fiill  satisfaction  of  their  debts,  a  composition  erf* 
twelve  shillings  in  the  pound,  to  be  paid  by  the  pro- 
missory notes  oi  Baker  and  Son,  at  six,  twelre^  fifteen, 
aid  eighteen  months;  and  under  this  agreement 
the  plaintills,  with  two  other  creditors,  were  appointed 
to  inspect  their  books,  accounts^  ftc,  to  receive  all 
monies,  and  out  of  such  monies  to  provide  for  the 
payment  of  the  promissory  notes.  The  concluding 
dause  wis  as  follows:  ^  And  they  the  said  creditors 
ihall  and  will  accept  the  sums  secured  by  such  pra- 
missocy  notes  in  fiill  of  aU  the  debts  due  to  them  finom 
Baker  and  Son,  and  release  them  from  all  actions  mid 
damands  fiom  ^  beginmng  of  the  world  to  the  said 
31st  day  €i  December  last  past''  This  i^preement  did 
not  contain  any  stipulation  for  giving  op  ^  securities* 
On  the  31st  December  i8i3,  (the  day  mentioned  in 
the  agreement),  Baker  and  Son  owed  the  plafaHtt^ 
1295/.  '^^^  >ttBA  was  written  opposite  their  names  at 
the  time  they  signed  their  agreement,  and  for  whidi 
they  received  promissory,  notes  at  the  rate  of  twelve  shil- 
Ki^  in  the  poond,  which  netes  were  ultimatdy  paid. 
In  thepieoeding  November j  the  plaintifi  had  received 
firomBoleraDd  Son  a  bill  of  exchange  drawn  by  them, 
for  200/.,  and  accepted  by  a  Colonel  600^.    This  bill 

had 
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bad  become  due  and  was  dishonoured,  prior  to  the  3  x  st        181 7* 
Ikcember  181 3,  and  then  and  at  the  date  of  the  affree-       _ 
ment  remained  in  die  hands  of  the  plaintifls;  but  in        ^mmt 
Feb.  1815,  the  money  due  on  this  bill  was  received  by  the 
plaintifi  from  Col.  Gower^  and  an  allowance  was  made 
hf  them  in  their  account,  to  that  amount.    It  was  admit- 
ted diat  if  the  money  received  by  the  plaintiffs  on  Colo*' 
nd  Gametes  bill  was  to  be  considered  as  money  had  and 
*  recaved  by  them  to  the  use  of  Baker  and  Son,*  it  would 
go  hi  payment  of  the  goods  sold  under  die  guarantee^ 
aod  the  plaintifi  would  not  be  entitled  to  recover  be- 
yond the  smaller  sum ;  but  that  if  the  plaintifisi  notwith- 
■M"dfi>g  the  agreement,  were  entided  to  retain  in  their 
hands  the  produce  of  the  bill,  in  satisfacdon  of  the  old 
ddit  doe  firom  Bohr  and  Son,   then  a  farther  sum 
would  remain  due  from  the  defendant  upon  the  gua- 
rantee.   Lord  EBenbcrot^  C.  J.  directed  the  jury  fo 
find  a  verdict  for  the  smaller  sum,  with  liberty  to  move. 
Acoordiogly,  Scarleitf  in  JEaster  term  last^  moved  to 
increase  the  verdict^  and  cited  Cdrstairs  v.  jRottaUm  (a). 
A  rule  nisi  was  granted;  agajnst  which 

Muryat  and  BarruwaU  now  shewed  causey  and 
contended  that  if  the  plaintiffs  could  have  the  benefit 
of  twenty  shillings  in  the  pound,  in  consideration  of 
Colonel  Gower's  bill,  they  would  thereby  obtain  a  pre- 
ference over  the  other  creditors.  But  independently 
of  that^  where  a  party  agrees  in  coqnmon'  with  other 
creditors,  to  accept  a  certain  suni  in  fiill  sadsiaci^ 
don  of  Ids  demand,  if  he  holds  a  security  he  must  be 
considered  as  holding  it  for  the  benefit  of  the  insolvent. 

B  2  It 
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1817.        Il  is  of  the  very  nature  of  an  agreement  of  this  kind, 
'  that  if  there  be  a  surplus,  it  shall  result  for  the  benefit  of 

against  the  insolvent.  It  is  not  like  a  discharge  under  bank- 
owRTNAT.  r^upjcy,  where  a  man  has  his  certificate  and  only  a 
statutable  allowance.  It  may  be  admitted  that  a  re- 
lease to  the  drawer  of  a  bill  will  not  release  the  ac- 
ceptor; but  here  after  the  composition,  the  original 
debt  due  firom  Baker  and  Son  was  no  longer  in  exist- 
ence^ for  the  release  operated  as  an  extinguishment  of  it. 
In  Cockshott  V.  Benneiy  (a)  Ashhurst  J.  says,  ^'  The  debt 
was  annihilated  by  the  deed  of  composition ;"  and  then 
the  money  received  upon  the  bill  would  be  so  much 
money  received  for  the  use  oi  Baker  and  Son.  It  may 
be  questionable,  whether  any  agreement  for  retaining 
the  securities  between  BtUcer  and  Son  and  the  Plain- 
tifi&  unknown  to  the  other  creditors  could  be  sap- 
ported.  Upon  the  principle  of  Cockshott  r.  Bennet 
it  could  not;  and  if  not,  then  the  Court  will  not 
imply  any  such  agreement  And  they  relied  on  Stock 
y.  Mansan,  {b) 

Scarlett,  and  Campbell  contra.  The  case  o£ Stock  ▼. 
Mawson  is  distinguishable;  for  that  proceeded  upon 
the  ground  that  the  securities  were  to  be  given  up. 
There  the  deed  after  i*eleasing  Stock  contained  a  clause 
for  relinquishing  and  giving  up  to  him,  <*  all  bonds, 
bills,  and  other  securities."  This  agreement  does  not 
contain  any  stipulation  that  any  security  shall  be 
given  up.  It  is  a  fallacy  then  to  treat  this  bill  as  con- 
stituting part  of  the  effects  of  Baker  and  Son :  it  was 
the  property  of  the  holder.  And  indeed  Baker  and 
Son  never  have  demanded  the  bill ;  but  this  claim  is 

(*)  %  r.  /?.  766  (b)  J  Bou  &  PuiL  a86. 

set 
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bet  up  by  the  guarantee.    The  case  might  have  been        1817» 
Afferent  i£  as  in  Siock  v.  Mamsaru  there  had  been  a       ^ 
spedfic  contract;  for  then,  according  to  the  authori^        against 
iiS  that  case^  the  parties  would  have  been  bound  by 
their  agreement. 

Lord  ELUENBORotJGU  C.  J.  My  mind  has  at  last 
attsined  that  conviction,  which  an  imperfect  view  of 
thtt  case  alone  prevented  it  from  attaining  before. 
The  manifest  intention  of  the  agreement  between  these 
parties  was,  that  the  Plaintifis  were  to  receive  twelve 
shillings  in  die  pound  on  the  amount  of  their  dddC 
The  first  question i%  Wh^  was  that  debt?  Originally, 
and  before  it  was  reduced  by  the  payment  of  Colonel 
Garnet'^  biO,  it  amounted  to  1295/.  T^^^  bill  was  not 
productive  at  first;  but  as  soon  as  the  money  due  upon 
it  was  received,  it  had  the  effect  of  striking  out  2ooL 
from  the  amount  of  the  debt,  and  thereby  reduced  it 
to  log^L  On  that  sum  twelve  shillings  in  the  pound 
was  to  be  received  and  no  more.  It  is  clear,  then, 
that  the  Plaintifis  would  have  been  overpaid  if  they 
had  retained  the  twelve  shillings  in  the  pound  upon 
the  whole  of  the  debt  as  it  stood  originally.  But  it . 
appears,  that  as  &r  as  respects  the  200L  an  allowance 
has  been  made  by  them  for  that  sum  in  their  account. 
Hie  case  therefore  stands  as  if  the  debt  had  or^nally 
amounted  only  to  1095^  The  only  question  then  is^ 
have  the'Flaintifis  received  more  than  twelve  shilliags 
in  the  pound  upon  that  sum  ?  It  appears  clearly  they 
have  not. 

BatutJ.     I  am  entirely  of   the  same  opinion. 

Tie  6ir  meaning  of  such  an  agreement  aa  this  is,  that 

B  3  Baker 
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I8I7.  iXoi^and  Sonahooldiiotbeftrocd  to  psynM^ 

^  iwdve  shilUnin  in  the  pound  on  the  amount  of  1 

^ctMti  debts  to  the  dimrent  persons  who  signed  the 

o*mT«Ar.  g^^^     jf  j^  ^^j  ]j^^^  i^^j^  g^^^  ^^^  ^1^  Colonel 

Gawer  had  a  remedy  over  agamst  Baler  md  Son»  Aat 
might  have  Taried  die  case  and  brm^t  it  within  the 
rangeof  AdeitT.  JloMoM.  The  principle  of  that  case 
was,  that  if  Hawaofi  had  been  sofered  to  retain  in  his 
poesession  the  money  which  be  had  raised  en  the  faiBs 
ipven  by  Stodtf  he  woidd  have  got  more  than  mt^ 
shiliings  in  the  pound  out  of  StaiuPs  effects^  by  the 
amount  of  those  bills  whidi  under  the  agreement  iliranon 
was  to  restore  and  to  give  up  to  Sioet.  That  was  the 
pUh  principle  on  which  tbat  case  proceeded.  Birt  there 
is  nothing  in  the  present  agreement  from  the  beginning 
to  the  end  which  atipdates  Sar  the  relinquishing  nnd 
giving  up  of  any  securi^.  .  The  only  meanii^  of  these 
parti^.was,  that  Baker  and  Son  should  not  be  bonnd 
to  pay -more  than  twelve  shillings  in  the  pound  on  any 
one  pound  of  the  debt  to  any  of  the  creditors.  The 
debt  was  originally  1295^  Sar  200L  of  whidi  the 
plaintiff  held  a  security,  but  1k>  security  fiir  the  le^ 
mainder.  If  Colonel  Gutter's  bill  had  been  an  avail- 
able security  when  the  agreement  was  «g^ed,  it  would 
have.struck  out  two  hundred  entire  pounds  from  the 
amcunt  of  the  debt  at  that  time.  But  it  was  then  on- 
oertain  whether  any  thiiig  would  be  recovered  upon  it 
or  not^  and  therefore  the  plaiiiti£b  claimed  for  129JA 
By  reason  of  subsequent  events,  they  do  get  from 
another  quarter  twenty  shilling*  in  the  pound  on  the 
two  hundred  pounds,  which  leaves  the  debt  as  if  it  had 
oripnally  been  lopjl,  and  on  that  sum  only  have  the 
plaintifi  reeebed  twdve  shillings  in  the  pound.  It 
9  appears 
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sppctts  to  me^  dierefore^  Uutt  they  bafe  a  liill  rigj^  to        18l7» 
MMD   the  twenty  shilUngpi  in  the  pomud  upon  the.     ^^^^J^, 
o^ginel  tecority.  cJ^^'^t 

Abbott  J.  The  qneitioD  tomi.  on  the  meaoing.aild 
of  the  written  instnunent  which  now  lies  befitee 
It  appemn  diat  Baier  and  Son  agreed  with  eertaia 
\  to  be  disdbarged  from  their  debts  on  payment 
of  tweire  aUUkigs  in  the  poond  secored  by  their  pn>- 
BuaMNyaotes^  and  the  agreement  containa  a  provision 
fir  certain  inspectora  vA^o  were  to  receive  the  monies 
sad  to  nianq^  the  trusts  There-  is  not  in  this  writl^ 
ijtttmment  any  express  reservation  of  securities;,  nor  ia 
theie  in  tbis»  as  there  was  in  SMt  v.  Mawsoih  mj  eXi^ 
puss  declaration  that  the  secarities  should  be  ass^ned 
over.  But  it  has  been  contended  that  the  Court  mnst 
onderstand  a  virtnal  assignment  to  Baker  and  Son  of 
all  the  securities  which  any  of  the  creditcm.  might  hold 
at  tbe  time  when  the  agreement  was  s^ed,  and  it  is 
saidf  thatif  thisconstructionisnotpaton  theinstmmenti 
one  creditor  may  obtain  more  than  another.  I  cannot» 
bowefer,  aay  that  it  was  tbe  dear  intention  of  tiiese 
parties  that  dl  the  creditors  were  to  receive  equally.  It 
is  dear  that  they  were  not  to  receive  from  Baier  and 
Son  more  than  twelve  shHlings  in  the  pound.  I  can- 
not  say  that  it  was  the  intention  that  any  one  of  the 
creditors  holding  a  security,  which  might  turn  out  to 
be  an  available  security,  should  give  it  up  for  tbe  bene* 
fit  of  Baker  and  Son,  or  their  creditors,  I  rather  think 
if  such  had  been  the  intention  of  the  parties,  they 
wodd  have  framed  the  agreement  accordingly.  But 
not  baring  done  so^  I  think  the  plaintiffii  are  entitled  to 
the  benefit  of  the  security  which  they  held. 

B  4       «  HoLBOir0 
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181  ?•         '  HoLRoYD  J,     By  this  agreement  it  is  not  expressed 
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that  any  security  which  a  creditor  holds  for  pait  df  hi» 
iahu'  debt  shall  be  given  up.  There  being  rio  such  express 
agreement,  the  question  is,  whether  from  what  is  stipu* 
luted  we  can  infer  that  such  was  the  intention  of  the 
pdrtics*  It  is  stipulated  that  the  creditor^  riiall  receiTe 
the  promissory  notes  of  Baker  and  Son  in  fiiU  sads^ 
faction  of  their  debts,  and  shall  and  will  release  Aem' 
from  all  the  debts ;  but  this  stipaladon  by  no  means 
implies  that  the  creditors  were  to  give  up  surfi  securi- 
iies  as  they  might  hold  at  the  time  of  the  Agreement. 
The  only  question  then  is,  whether  this  agreement 
amounted  to  an  extinguishment  of  the  debt  due  from 
^dl'cr  and  Son.  In  the.  first  pilace,  it  may  be  remarked 
that  the  instrument  is  not  in  its  terms  an  actual  release; 
for  It  is  not  immediate,  but  prospective  only,  thcr lan- 
guage being  that  the  creditors  ••  shall  and  will  release 
Baker  and  Son."  Would  it  then  operate  as  a  release 
In  law  ?  Now  a  covenant  not  to  sue  will  amount  to  a 
release  only  to  the  party  with  whom  it  is  made,  but  will 
hot  operate  as  a  discharge  to  other  persons  who  may  ht 
jointly  liable ;  but  this  agreement  is  not  under  seal : 
how* then  could  it  operate  as  a  release?  There  being 
then  no  express  stipulation  for  giving  up  securities,  and 
nothing  whence  such  a  stipulation  can  be  implied,  and 
the  effect  of  the  agreement  not  being  to  extinguish  the 
debt ;  I  think  the  creditors  were  entitled  to  hold  their 
securities,  and  consequently  that  the  plaintifi  are  tif^- 
titled  to  retain  the  eight  shillings  beyond  the  twelve 
shillings  upon  the  amount  of  their  security. 

Rule  absolute. 
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WiLDMAN  against  Glossop.  (a) 


1917- 


con- 


J)ECLAKATION  that  plaintifF  was  possessed  of  a   ^^^^  ^^^ 

hrgd  quantity  of  head-matter  aad  sperm  oil,  and  ^'■*'  declared 
that  Jie  bargained  with  the  de&ndant  to  sell  to  him*.  P^^uitifrhad 

bargiined  and 

and  the  defendant  agreed  to  buy  of  plaintiff  all  the  said  sold,  and  dc 

head-umtf^  and  sperm  oil  at  a  certain  rate  or  price,  to  to^buf  a  il^c 

wii^  tberate  pr  price:  of  69/.  1 8*.  gd.  per  ton,  to  be  taken  hwd-mltur 

iway  bjr  the  defendant  in  fourteen  days  then  next  fol-  JJjfiJ^^"  ^* 

knrioir,  and  paid  for  by  his  acceptance  at  four  months;  *f(«rward<  «•- 

®  *^  •'  ^  '    certaiDcd  to  b« 

uidiilicdbsideration  thereof  and  also  in  consideration  agiYcnqoan- 

that  plaintiff  had  promised  the  defendant  to  permit  him  contract  pmed 

to  take  away  the  said  head-matter  and  sperm  oil,  defen-*  pu'^haleV iN 

dant  promised  the  plaintiff  to  take  away  the  swd  head-  i^j  V***/"^*' 

matter  and  sperm  oil  in  the  time  aforesaid,  and  to  pay  ^""  ^^,1^!*/^: 

^^  ».         .        rj^    i»M»;  Held  that 

him  for  the  same  at  the  rate  and  in  manner  aforesaid,  this  wai  no 

▼aritooQa 
And  the  plaintiff  further  saith  that  afterwards,  to  wit,  on 

&C.  the  quantity  of  the  said  head-matter  and  sperm  oil 
so  purchased  by  the  defendant  as  aforesaid  was  found 
to  be,  and  was  a  certain  large  quantity,  to  wit,  three 
lumdred  and  fifteen  tons  and  one  hundred  and  twenty 
tvo  gallons,  and  that  the  price  thei^eof  at  and  after  the 
nte  aforesaid  amounted  to  a  large  sum  of  money,  to 
vit,  the  sum  of  22,064/.  25.  4<i.  Averment  that  plaintiff 
was,  from  the  time  of  the  sale  and  promise  of  plaintiff 
until  and  at  the  end  of  the  fourteen  days  which  have  long 
stnce  expired,  ready  and  willing  to  permit  and  would 
haife  permitted  defendant  to  take  away  the  said  head- 
matter  and  sperm  oil.  Breach,  That  defendant  did  not 
nor  wauld  in  the  said  fourteen  days  or  at  any  tiobe  after- 

(a)  Cause  wis  thewn  at  Serjeants*  Inn, 

wards 
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1817«        wards  take  away  the  said  head-matter  and  spenn  oH, 
^  nor  did  nor  would  pay  fer  the  same,  by  means  wher^ 

WlLDMAW  ■     •^  ^       J 

ttgmna        of  plaintiff  not  only  lost  great  gabs  which  would  hare 

OitOttofw 

arisen  from  the  perfermanoe  by  the  defendant  of  his 
promise,  but  also  thereby  he  the  plaintiff  was  obliged  to 
and  did  neoessibily  sell  the  said  head«*matter  and  sperm 
oil  for  a  much  less  sum  of  money  than  2a,o64<.  2s»  4dL 
to  wit,  for  the  snm  of  19,7002^  only,  and  plaintiff  hath 
by  means  of  the  premises  been  pat  to  great  chaiges  for 
whar&ge  of  the  said  head-matter  and  sperm  oil,  and 
about  the  selling  of  the  same.  The  second  count 
stated  that  plaintiff  was  possessed  of  a  certain  other 
large  quantity  of  head-matter  and  sperm  oil,  that  he 
«  barguned  with  the  defendant  to  sell  him  all  the  said 
last  mentioned  head-matter  and  sperm  oil  at  6gL  8s.'p<L 
per  ton  to  be  taken  away  by  defendant  in  14  days  and 
paid  for  by  his  acceptance  at  four  months,  ScOi  as  in 
the  first  count  There  were  other  counts  for  goods 
bargained  and  sold,  and  goods  sold  and  deli^red,  and 
the  usual  money  counts.  Plea,  non  assumpsit  At  the 
trial  before  Lord  Ellenbarougk  C.  J,  at  the  Londom  sit- 
tings after  last  HUartf  term,  the  plaintiff  proved  his 
ca^  except  that  the  contract  of  sale  given  in  evi- 
dence was,  <*for  all  the  head-matter  and  spermaceti  oil 
jper  the  WUdman^**  whereupon  it  was  objected  that  this 
was  a  Tarianoe^  the  contract  stated  being  for  oil  gene* 
raUy,  and  that  proved  for  oil  by  a  particular  ship;  hot 
Lord  EBefiboftmg^  C.  J.  overruled  the  otgection,  and  a 
vecdict  was  found  for.  the  plaintiff.  Tadi^  in  Easier 
Ugmi  obtained  a  role  nisi  for  a  new  trial ;  against  which 

SearleU  wm  Aetnd  causey  and  contended  that  thew 
was  not  any  variance;  that  the  contract  stated  in  the 

dedarw 
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dedanlioii  mm  prored  with  fomedung,  aiMJtionl^        1&17. 

whidi  neither  qualified  or  altered  it,  viz.  that  the  oH  .      "    -'■ 

pvn^aBed  was  oil  by  a  ship  called  the  WUdmoB,  which         ^J^i^^ 

wss  perfectly  consistent  with  the  contract  declared  On ; 

and  he  cited  CatUriU  ▼•  Chff[a)^  where  the  dedaratioii 

stated  that  in  oonuderation  that  defendant  had  agreed 

to  bay  certain  baconi  defendant  undertook  that  it  was 

prime  bacon :  the  contract  proved  was  prime  dnged 

bacon;  and  it  was  insisted  that  that  was  a  variance  it 

bong  tti  essential  ingredient  of  the  contract  that  the 

hacoo  sbontd  be  singed ;  but  the  Court  held  it  sufficient 

to  state  so  much  of  the  contract  as  related  to  the  point 

of  which    pUintiff  complained.      In    OlddsioHe    ▼• 

Netde  (6%  the  contract  stated  in  the  declaration  was  for 

a  large  quantity,  to  wit,  eight  tons  of  hemp ;  the  terms 

of  the  contract  proved  was  for  about  eight  tons:   this 

was  held  to  be  no  variance^  the  quantity  having  been 

ascertained  before  action  brought  to  be  eight  tons ;  and 

Lt' Blame  J.  there  suggests,  as  a  more  correct  mode  of 

deckring^  the  very  form  adopted  in  diis  case, 

Taddjf  control.  By  the  terms  of  this  contract,  the 
defendant  was  not  bound  to  take  any  oil  except  such 
as  came  by  the  Wildnum ;  but  according  to  the  con- 
tract stated  in  the  declaration,  he  is  called  upon  to 
accept  any  oil  belonging  to  the  plaintiffi  The  declar- 
ation does  not  in  the  commencement  state  any  definite 
quantity  as  in  CoUeriU  v.  Ct^  and  Gladstone  v. 
3^»fe,  but  afterwards  says,  that  the  quantity  was 
found  to  be  two  hundred  and  eighteen  tons;  but  it 
does  not  shew  that  that  quantity  was  per  JViUman  ; 
and  that  description  may  have  been  used  by  the  parties 
to  denote  a  particular  quality  of  oil  expected  fay  that 

(«}  4  Tmnt.  S85.  (>)  13  £sa,  4<0* 

fhip. 
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161 7.  Mp,  or  as  a  spedflc  mode  of  measttriBg  the  qnaaiity) 

-  that  ig,  so  much  as  the  WiUbnan  was  capable  of  00b** 

t^mntt  taining  or  actually  brpught ;  taking  it  in  either  sense  it 

OLoitop.  ^^  ^^  essential  part  of  the  contract. 

Lord  EkxENBOROUGU  C  J.  My  opinion  is  con- 
firmed by  reflection  and  lookbg  at  the  authorities. 
The  party  was  in  a  eonditioa  to  perform  the  contract 
at  the  time  when  it  was  niade^  and  when  the  anide 
was  to  be  delivered.  The  objection  is  not  an  objection 
on  the  ground  of  a  variance^  because  there  is  no  con- 
Icarie^  between  the  statement  and  proc^;  the  only 
question  is,  whether  the  statement  in  the  declaration 
is  sufficient.  This  appears  to  me  to  be  an  objection 
(if  any)  on  demurrer,  and  not  at  nisi  prius.  The  word 
€ertain  has  been  too  narrowly  construed ;  it  may  either 
mean  a  definite  or  indefinite  quantity.  If  the  dedar- 
atioB  had  been  in  Latin,  and  the  word  quand4im  had 
been  used,  there  would  have  been  no  objection.  The 
word  certain  must  in  a  variety  of  cases  rder  to  an 
indefinite  quantity  at  the  time  of  the  contract  made, 
and  must  mean  a  quantity  which  is  to  be  ascertained 
according  to  the  maxim,  Id  certum  est  quod  certum  reddi 
potest  According  to  the  argument,  a  count  for  use 
and  occupation  of  certain  premises  without  further 
description,  as  Boreham  meadow,  would  be  bad. 

Bayiey  J.  I  am  clearly  of  opinion  that  there  is  no 
variance  between  the  allegation  and  the  proof.  Every 
allegation  in  the  declaration  is  proved.  It  does  not 
appear  that  there  is  any  qualification  or  condition  at- 
tached to  the  contract  by  the  evidence.  The  dedar- 
ation  states,  the  Defendant  to  be  possessed  of  a  certain 
quantity  of  head-matter  and'sperm  oil;  that  is  proved. 

The 
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Hie  declaration  then  states,    that  plaintaiff  sold  to  de-         181 7, 
fei^dant  all  the  said  bead-matter  or  sperm  oil  at  a  certain      ^.r"""^ 
rate  or  price ;  that  is  proved.    It  then  states  that  the        gainst 
quantity  purchased  by  Defendant  was  found  to  be  a 
oertain  large  quantity,  viz.  two  hundred  and  fifteen 
tons  and  so  many  gallons ;  that  also  is  proved.    The 
defendant  must  contend  that  a  certain  quanti^  must 
of  necessity  mean  more  or  less  than  that  contained  in 
the  Wildman,    If  it  can  be  confined  to  the  quantity 
contained  in  the  Wildman^  it  will  do.    I  think  therefore 
there  is  no  ground  for  thb  objection. 

Abbott  J.  I  am  of  opinion  that  the  declaration 
was  supported  by  the  evidence.  The  declaration  states 
that  plaiotitf  was  possessed  of  a  large  quantity  of 
head  matter  and  sperm  oil,  and  that  he  bargained  with 
defendant  to  sell  to  him  all  the  said  head-matter  and 
gperm  oil  at  a  certain  price,  to  be  taken  away  by  De- 
fendant in  fourteen  days,  and  paid  for  by  his  aocep^> 
aooe  at  four  months,  &c.  and  the  question  is,  whether 
these  auctions  were  proved.  It  was  not  necessary 
that  the  plaintiff  should  define  the  place  where  the  cmI 
was  at  the  time  of  the  contract  The  objection,  if  any, 
diould  have  been  taken  either  on  demurrer  or  in  arrest 
of  judgment.  The  only  question  that  could  arise  at 
nisi  prins  was  whether  the  declaration  was  well  proved. 
The  Plaintiff  has  proved  all  that  the  declaration  alleges, 
and  more ;  namely,  that  it  was  oil  by  the  Wildman,  Now 
whether  this  was  oil  which  at  the  time  of  the  contract 
was  on  board  the  Wildman^  or  had  been  previously  im- 
ported,. I  do  not  know.  But  the  objection  to  the  decla- 
ration, if  material,  ought  to  have  been  raised  in  a  dif- 
ferent way,  and  cannot  be  considered  as  a  variance, 

in- 
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*^^y*        iMttiDuch  aa  the  term  in  the  contract  not  stated  in  the 
w.tDiiAii     t'edawtion,  does  not  qoalify  «r  annex  any  oonditioB  to^ 


ag»hM        that  whidi  is  stated. 


HoLBOYD  J.  concurred. 

Rule  disduiged. 


x*o!^  Setmoub  agakut  Vycolav.  (a). 

iJi^tS".    A^^^^*»'««*^«»W«»d delivered.   Atthet.i.1 

cMjijd^uh*  tings  aaer  HOmy  term,  it  appeared  that  the  ddend- 
AekMwtedge  ant,  a  foreigner,  came  ix>  England  in  iSic,  recom- 
cliuM  iST'  mended  to  the  plaintifli;  whom  he  directed  to  pnidiase 
Sltrf^T  *"■  **'"  •  '"8*  quantity  of  goods  to  be  aftenrards  ex- 
-jkjMNKdj^  ported  on  the  defendant's  aoooant;  upon  these  pnr- 
^^•ta  chases  the  phiintifT  was  to  have  a  commission.  TTic 
•eeijijMw.^  Invoices  were  all  made  out  in  the  phuntifPs  namc^  and 
>MMlN<**&  *•«  "^  g»w  to  the  vendor  his  acceptances  payable  in 
SJJUSSt  •l«°««f»fo''»heamount of thegoods purchased.  At 
tJalUjL^  t''»ti«»«»  of  Repurchase  the  vendor  of  the  goods  knew 
^  23;  JJ;!'  *^  ^  ''"*  purchased  on  account  o^  the  defendant, 
tnet  edited.  Before  any  of  these  acceptances  became  due  the  nlauw 
thttAeoaM       ^'-»  -  ...  l*—"^ 


^  commenced  the  present  action,  pending  which  he 

SS^'i'-  '^'"^  bankrupt  His  assignees  continued  to  sue  in 
•n«iite«q>litd.  his  name,  the  defendant  having  been  held  to  bail. 
Lord  EUenborough  C.  J.  was  of  opinion  that  the 
plabtiff  was  a  mere  agent  of  the  defendant,  and 
that  the  facts  furnished  no  evidence  of  a  contract  of 
sale  as  betn-een  them;  and  the  plaintiff  was  nonsuited. 
Gwwjr,  in  Easter  term,  obtained  a  rule  nisi  for  setting 
auside  the  nonsuit;  and 

W  Crate  WW  thewn  at  Serjttmt'  Im. 

ScarleH 


Ptchlav* 
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SuaieU  {Bidwrdson  was  with  him)  now  shewed  caose^        1 817»  - 
and  oontendedy  that  there  was  no  evidence. of  the  panies        «— » 

SiTSMVE 

in  this  cause  standing  in  the  relation  of  vendor  and  jgmau 
▼eode^  but  that  the  &ct  o^  the  phuntiff 's  having  con- 
traded  fcr  a  commission  on  the  purchases,  was  decisivs^ 
to  shew  that  in  this  transactiony  as  fiur  as  the  defendant 
was  eonoemed,  the  phuntiff  was  a  mere  agent:  theoom- 
niKioD  was  the  priee  he  was  to  be  paid  for  his  agency^ 
The  original  sdkn  mig^t  have  sued  the  deftndant  for 
the  prite  of  the  goods^  if  they  had  not  made  their  dec* 
tion  to  give  credit  to  the  pbintiff :  by  that  act  they 
have  dischaiged  the  defendant  from  any  claim  on  their 
psKt;  bat  it  was  not  competent  to  them,  l^  any  act  of 
dicing  totflter  the  rdation  of  these  parties.  The  plain- 
tiff made  the  purchases  as  the  agent  of  the  defeodaB»t; 
sod  there  is  no  evidence  whatever  of  any  contract  of 
nje  as  between  them.  Secondly,  But  assuming  that 
it  wen  odierwis^  still,  as  there  ia  no  evidence  of  the 
defendant's  having  agreed  to  pay  immediately,  he  must 
be.tslwi  to  have  agreed  to  pay  on  the  term  of  the  on- 
fual  purdiase,  u  €.  by  bill  at  six  months^  and  thei\  thcr 
action  was.  ooamienced  too  soon. 

Crsrm^,  LmeSf  and  Puller^  contr^  The  cases  of 
Fatterxm  v.  Oandasejtd  (a)  and  Addis^  v.  Same  (&)» 
sjt  deciave  to  shew  that  where  the  original  seller, 
koowing  iike  principal^  elects  to  give  credit  to  the  ofetUf 
be  cannot,  after  such  election,  sue  the  principal.  The 
of^pnal  sdler  in  this  oase^  with  a  fall  knowledge  tb9t 
PfdUim  was  the  principal,  gave  credit  to  Seymow^  and 
thereby,  dischaiged  P^Mau  from  any  claim  on  their- 
pert:  diegoods  dien became  the  property  i^ Seymour  on 

their 
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1817*         their  delivery  to  him ;  he  ships  them  on  account  of  the 
'^"~*        defendant  Did  he  intend  them  as  a  mfi  ?  The  evidence 
agMMst         affords  no  ^uch  infer^ice ;  and  if  so,  upon  ndiat  terms 
were  tbejr  delivered  to  the  defendant  ?  Solely  on  the  ex- 
pectation of  being  paid  their  value:  or  in  other  words 
bn  a  contract  of  sate ;    and  nothing  being  said  as  te 
credit,  and  there  being  no  specific  usage  of  trade  on 
die  SDbject,  they  must  be  taken  as  sold  at  a  temiy 
*  money  price. 

Lord  EiXENBORovGH  C.  J.    To  entide  the  Ftsintiff 
to  recover,  he  must  establish  two  points;  first,  that 
there  was  a  contract  of  buying  and  sellings  and  that 
the  relation  of  buyer  and  seller  subsisted  between  him 
and  the  defendant;  and  secondly,  {hat  such  contract 
was  for  a  {iresent  price  demandable  inttanter:  I  think 
IhepUntiff  has'fidled  in  both  points.    There  is  not 
one  ftafure  in  the  case  to  shew  that    the  plamtHT 
was  to  buy  in  order  to  assume  the  character  of  seHer 
to  the  defendant;  the  ration  between  the  parfies  is 
^1  /r         this;  the  jihriiitiff  coniing  from  Russia  wants  the  ac- 
commodation of  a  perstti  in  this  country  to  become 
responsible  for  him;    the  defendant  is  to  pay  to  the 
plaintiff  a  commission  for  the  service  done;   when  k 
person  pays  another  commission,  such  other  person 
stands  in  the  relation  of  factor  or  agent,  but  this  com- 
mission is  to  be  paid  when  he  has  performed  the  duty : 
^at  is  the  duty?  to  pay  for  the  goods;  then  if  the 
defendant  is  now  liable  to  the  plaintiff  for  the  debt,  he 
does  not  derive -the  benefit  intended  to  be  earned  by 
the  payment  of  commisrion.     Upon  the  latter  point, 
there  is  not  any  pretence  for  saying  that  the  price  is 
demandable  instanter.    Let  us  look  at  the  reason  of 
6  the 
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the  thing;  the  defendant  wants  credit,  and  yet  be  is  1817* 
called  upon  to  pay  his  agent  immediately.  The  ^— — 
plaintiff  was  to  pay  by  a  bill  at  six  months;  when  he  i^anu 
has  paid  that  bill,  then  he  may  sae  the  defendant,  and  ^^'*^^^' 
not  before.  If  it  were  otherwise,  the- plaintiff  would  aI>  ^  « 
be  placed  in  a  worse  situation  with  respect  to  his  agents 
than  he  would  with  respect  to  the  seller.  I  think 
therefore  that  as  there  was  not  in  this  case  any  thing 
to  imj>ort  a  contract  of  buying  and  selling,  and  as 
immediate  payment  was  contrary  to  the  nature  of  the 
thing  and  the  expediency  of  the  parties,  and  as  there 
WIS  not  any  express  stipulation  to  that  effect,  the 
plaintiff  has  failed  in  both  points. 

.  Baxley  J.  I  think  the  nonsnit  was  righf  ob  both 
grounds.  If  it  were  otherwise  gnat  ii\)ttstice  would 
result  in  this  particular  case;  inasmuch  as  this  action 
being  brought  for  the  benefit  of  the  assignees  of 
S^sMwr,  the  ilioney  when  recovered  will  form  a.  fund 
for  the  general  creditors,  and  not  for  the  benefit  of  the 
sellers  of  the  goods.  The  real  and  tirue  charaK:te(  of 
these  parties  was  this:  the  defendant  was  to  be  the 
pnidiaser,  the  plaintiff  the  mere  agent  in  the  procur- 
iflg  of  the  goods,  pledging  his  credit  not  generally  as 
broker,  but  in  a  special  way,  viz.  by  guaranteeing^  by 
bis  aoceptMices,  the  pigment  of  the  goods.  That 
(fiitingnifhes  this  from  Patter$on  v.  Gandaseqid  and 
Ad£sonr*Ganda$ejui.  In  those  cases  the  seller  had  an 
option  to  look  either  to  the  middle  man  or  to  the 
principal;  they  thought  it  best  to  look  to  the  middle 
ntn,  and  they  were  held  bound  by  that  election  and 
no  farther.  In  this  case,  the  seUera  had  Skymour  liable 
Vou  I.  C  by 
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181/.  by  his  acceptances  at  all  events.  The  character  of  the 
Sn^R       tratisaction  then  wa^  this,  that  Sejfmour  was  the  mere 

agaimt  agent,  and  Pi/cMau  the  person  for  whose  benefit  these 
goods  were  bought.  Then  what  is  there  to  shew  that 
Pychlau  was  to  have  these  goods  on  different  terra? 
than  Seymour  was  to  have  them  from  the  se&ers;  if 
Seymour  was  to  have  six  months'  credit,  the  &ir  in- 
ference is,  that  if  he  can  be  considered  a  seller  at  all, 
he  must  be  considered  as  seUihg  upon  the  terms  oi  his 
original  purchase?. 

Abbott  J.  1  think  the  nonsuit  was  right  This  was 
an  action  for  goods  sold  and  delivered,  and  if  the  par- 
ties did  not  stand  in  the  relation  of  seller  and  buyer, 
this  action  cannot  be  maintained.  And  -ferther,  if  the 
goods  had  been  sold  upon  credit,  this  action  could  only 
be  maintained  at  the  end  of  six  months.  Tkett  has 
been  much  argument  to  shew  that  the  original  vendors 
could  not  sue  PycMatu  I  will  not  give  any  opinion  on 
that  point,  because  those  persons  are  liot  now  before 
the  Court;  and  I  feel  great  reluctdnc*  in  saying  any 
thing  which  might  prejudice  their  case.  Seymour  may 
have  been  a  principal  and  purchaser  as  far  as  respects 
the  original  sellers,  and  yet  an  agent  as  between  him  and 
Pycklau  the  defendant,  and  this  appears  to  roe  to  have 
been  his  true  character;  be  was  the  agent  of  PycUaUj 
pledging  his  dredit  for  the  benefit  of  Pychlau^  and  to 
have  a  commission  for  his  trouble.  On  the  other 
ground,  I  cannot  think,  if  %wof/r  is  to  be  considered 
as  a  seller,  that  this  can  be  considered  as  a  sale  for 
ready  money.  I  cannot  conceive  why  the  plaintiff 
should  enter  into  huch  an  engagement.  If  be  had 
ready  money,  he  would  have  paid  it  instantly,  and 

there- 
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thereby  have  procured,  the  goods  at  a  cheaper  rate,     ft  1817. 

is^  unnecessary  to  say  what  was  the  predse  situation  in  ■*""" 

whidi%ww  stood  with  respect  F^cAlau.    I  should  ^^^^ 

rather  say  he  was  the  agent;  but  if  seller,  he  was  a  ^^^"'^^• 
seller  on  credit  for  six  months.     On  either  view  of  the 
case,  the  nonsuit  is  proper. 

HoLBOTD  J-  I  am.  of  the  same  opinion,  that  die 
nonsuit  was  right:  and  on  the  question  whether  the 
action  could  lie  before  the  expiration  of  six  month%  I 
thmk  the  argument  of  my  Brother  jS>boU  is  quite  coiv- 
dusive.  Sofmour  was  in  this  transaction  merely  the 
agent  of  I^^dUau,  although  be  may  have  made  himself 
responsible  to  the  sellers  as  princj^f  but  if  it  were 
otherwise^  and  this  could  be  considered  as. a  sale  from 
the  owners  of  thegoods  to  S^fmour^  and  then  a  resale 
fay  Seymour  to  I^chliatf  sdU  it  must  have  been  a  resale 
on  the  same  credit  on  which  Seymour  himself  had 
bo^giit  the  goods;  because  otherwise  i^iUaM  would 
hare  been  pacing  a  commission  for  nothing. 

Rule  discharged. 


Nelsok  against  Whittall.  (a)  7T»rui^, 

ACTION  by  indorsee  against   the  defendant,    as  lo  an  action  on 

maker  of  a  promissory  ;iote,,   attested  by  one  Sow?  thTIS- 
W.  Bobum  aa  subscribing  witness.    At  the  trial  before  ^^^^^""^ 

proof  of  hit 
hud-vritxDf,  aad,  that  the  defendaat  Wai  present  when  the  hote  was  prepared,  is  suf. 
^oent  without  provtngr  the  hind-writing  of  tlie  defendant,    ^nrrr  if  proof  of  tubf crib* 
vf  witMSi'a  haaiMrritiiig  alone  would  nave  been  sufficient. 

(«)  Cause  mnt  ahcwn  9t  Serjeants*  Ittiu 

C  2  Bai/ley 


KtLSON 

gainst 
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1817.        BqyleyJ.  at  the  last  Spring  assizes  for  the  county  of 
York  J    Robson  the   subscribing   witness    being   dead, 

!^Just  the  plaintiff  gave  evidence  of  his  handwriting,  and 
further  that  the  defendant  was  present  in  the  room 
when  the  note  was  prepared  by  Robson^  but  no  evi- 
dence whatever  was  given  of  the  Defendant's  hand- 
writing. The  learned  Judge  doubted  whether  the 
plaintiff  ought  not  to  have  gone  further,  and  have 
shewn  that  the  defendant  was  the  person  who^signed 
the  note  and  whose  signature  was  attested  by  the  sub- 
scribing witness,  and  he  therefore  nonsuited  the  plain- 
tiff, with  liberty  to  move  for  a  rule  to  set  aside  the 
nonsuit,  and  to  enter  a  verdict  for  the  amount  of  the 
note.  Accordingly  J.  WiUiams^  in  last  Easter  term, 
obtained  a  rule  nisi  for  that  purpose,  against  which 

Tindal  now  shewed  cause.     To  prove  the  execution 

of  deeds  where  the  attesting  witness  is  dead,  or  beyond 

the  jurisdiction  of  the  Court,  proof  of  his  hand-writing 

is  sufficient;  but  there  is  no  case  where  that  has  been 

held  sufficient  in  the  instance  of  a  writing  not  under 

seal.     The  attesting  witness  to  a  deed  undertakes  to 

prove  something  beyond  the  mere  signature,  viz.  that 

the  instmment  was  sealed  and  delivered;   which   in 

their  nature  are  of  the  very  essence  of  the  deed,  but  it 

is  different  where  the  instrument  derives  its  obligation 

merely  from  the  signature  of  the  party. 

Lord  Ellenborough  C.  J.  It  has  been  the  constant 
practice^  in  cases  where  the  subscribing  wdliiess  is 
dead,  never  to  look  at  any  thing  beyond  proof  of  the 
hand-writing  of  the  witness,  and  I  should  think*  that 
in  all  cases  it  is  prima  facie  evidence  of  the  instrument 
having  been  exeeuted  by  the  person  whose  name  it 

bears. 


'Whittall. 
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bearsr    Tbe  question,  however,  may  perhaps  admit  of        1817* 
somedoobt;   but  it  does  not  distinctly  arise  in  this        — — 

NCLtON 

case;  for  here  it  was  in  evidence^  that  the  defendant        agaie^ 
was  present  when  the  note  was  prepared,  and  that  is 
iafficient  to  connect  him  with  the  instrument. 

Bayley  J.  It  is  laid  down  in  Mr.  PAillipps's  Treatise 
on  the  Law  of  Evidence,  that  proof  of  the  hand- 
writing of  the  attesting  witness,  is  in  nil  cases  sufficient. 
I  always  felt  this  difficulty,  that  that  proof  alone  does 
not  connect  the  defendant  with  the  note.  If  the 
attesting  witness  himself  gave  evidence,  he  would  prove^ 
not  merely  that  the  instrument  was  executed^  but  the 
identity  of  the  person  so  executing  it ;  but  the  proof 
of  the  handwriting  of  the  attesting  witness  establishes 
nerdy  that  some  person  assuming  the  name  which  the 
instrument  purports  to  bear,  executed  it;  and  it  does  not 
go  to  establish  the  identity  of  that  person,  and  in  that 
respect  the  proof  seems  to  me  defective.  In  this  case, 
however,  there  is  evidence  sufficient  to  connect  the 
defendant  with  the  note;  for  he  was  present  in  the 
room  when  it  was  prepared.  It  was  held  by  Lord 
KefUfon,  in  the  case  of  a  bond  (a),  that  the  hand- 
vriting  of  the  obligor  should  be  proved,  as  well  as  the 
hand-writing  of  the  subscribing  witness,  and  in  ana- 
logy to  that,  by  the  statute  26  G.  3.  c.  57.  s.  38.,  deeds 
executed  in  the  East  Indies  and  attested  by  witnesses 
there^  are  made  evidence  on  proof  of  the  hand-writing 
ci  the  parties,  and  of  the  witnesses,  and  also  that  the 
witnesKS  are  resident  in  the  East  Indies. 

Abbott  J.    I  am  by  no  means  prepared  to  say,, 
diat  proof  of  the  hand-writing  of  an  attesting  witness^ 

W  fVMs  ▼.  DeUmay,  7  ^«  -»•  *^  «• 
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is  not  sofiicient  If  it  had  been  necessary  in  ancient 
deeds  to  prove^  besides  the  hand- writing  of  an  attesting 
witness,  that  of  the  party  also,  a  great  difficulty  would 
have  arisen;  for  in  those  times  the  parties  seldom 
wrote^  but  merely  fixed  their  marks,  which  would 
scarcely  be  distinguishable  from  one  another:  here 
however  the  party  was  present  at  the  making  of  the 
instrument,  so  that  there  was  satisfaetofy  evidence  of 
his  identity. 


HoLROTjD  J,  coticurred^ 


Rule  absolute^  (a) 


(«)  tn  (ktnie  r,  ChiUi  3  Cgmfib.  183.  Lord  ElUtiwmtghQ.]^  io  aa 
action  on  a  pcomiawry  ootCt  to  which  there  was  an  attcfUny  witocsi, 
who  had  since  become  iauine,  held  that  proof  of  his  hand-writing 
'  was  luAicieot  to  prove  the  makiog  of  the  note.  See  Gw^ i  v.  CecS, 
C'  B:  Tritu  %4  G.  3.  Serjt.  likU\  f4S«  tol.  ai.  page  78.  cited  in  £W- 
'Vfjns  N,  P,  4th  edit.  516.  a. 


llu6H£s  dgainsi  MoRL£Y«(a)» 

A  CTlON  by  an  attorney,  to  recover  the  amount  of 
his  bilL  Plea,  bankruptcy,  and  issue  thereon. 
At  the  trial  before  BayUy  X,  at  the  last  spring  assizes 
for  the  county  of  Lancaster y  in  answer  to  the  defendant's 
plea  of  bankruptcy,  the  plaintiff  offered  to  prove  that 
the  defendant  had,  in  one  day,  lost  more  than  5/.  at 
cards.'  ScarUU  objected  that  upon  this  issue  such  evi- 
dence could  not  be  received,  and  that  the  plaintiff,  to 

the  7th  section,  '  ^ 

Ivhich  makes 

the  certt6cate  a  bar;  and  evidence  of  such  loss  tna^  be  given  m  a  court  of  law  on  the 

ftimliiter  to  tlie  genera]  plea  of  bankruptcy. 


Nov.  6th. 

The  clause  in 
the  lath  sect,  of 
it.  5  G.  a.  f.  30. 
depriving  bank- 
ruptofaij  bc- 
tiefit  from  his 
tsfttficate,  in 
ths  case  of 
lotses  at  play, 
is  to  be  con- 
iidered  as  a 
qualification, 
i'ectraining  the 
bperation  of 


(a)  Cause  was  shewn  at  Strjestits*  Inn, 
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avail  himaelf  of  this  objection  to  the  certificate^  ought  1817. 
to  have  replied  specially  to  the  plea  of  bankruptcy. 
The  learned  Judge,  however,  received  the  evidence : 
and  a  witness  was  called  who  stated  that  he  was  present 
when  the  defendant  did  in  one  day  lose  at  cards  more 
than  5^^  The  defendants  counsel  called  no  witnesses 
in  answer,  but  addressed  the  jury  on  the  credit  of  the 
plamtiff 's  witness ;  and  they  found  a  verdict  for  the  de- 
fendant A  role  was  obtained  in  last  Easter  term  by 
Toppif^j  for  setting  aside  this  verdict,  and  granting  a 
new  trial,  as  being  a  verdict  against  evidence;  and  cause 
was  now  shewn  by 

Scarlett  and  Parke.  The  plaintiff  cannot  avail  him* 
self  of  this  objection  in  a  court  of  law,  and  if  be  couldr 
not  upon  this  issue;  but  he  ought^  at  least,  to  hav^e  dis- 
closed the  special  matter  in  his  replication.  By  the 
seventh  section  of  statute  5  6.  a.  d  30^  the  certificate 
U  made  a  bar  to  any  action  unless  the  plaintiff  can  prove 
that  it  was  obtained  unfiiirly  and  by  fiwnd,  or  can  make 
appear  any  concealment,  by  the  bankrupt,  to  the  value 
of  loL ;  the  plaintiff  has  not  proved  either  of  these  ftets^ 
and  therefore  if  the  seventh  section  bad  stood  alone^ 
the  certificate  would  have  been  a  bar;  but  by  the 
Cwdfth  section  it.  is  provided  <.<  that  no  bankrupt  shall 
derive  amf  benefit  firom  his  certificate^  who  upon  the 
maniage  of  his  children  hath  or  riiall  have  given,  ad- 
vanced, or  paid  above  the  value  of  xoo/^  unless  he  shall 
prove  by  his  or  her  books  fiurly  kept,  or  otherwise 
upon  Ms  at  her  oatif  before  the  major  part  of  the  com* 
minoners,  that  he  or  she  had  at  the  time  thereof  ovev 
and  shove  the  vahie  so  given,  advanced,  or  paid,  re- 
nuuning  sufficient  to  pay  and  satisfy  their  full  and  en- 
C  4  tire 


1 


24  CASES  IN  MICHAELMAS  TERM 

18I7«  tire  debts ;  or  who  hath  or  shall  hiaTe  lost,  in  any  one 
day,  the  stun  or  value  ot'^Lf  or  in  the  whole  the  sam 
ortahieof  loo/.  within  the  space^of  twelve  months 
next  preceding  thebankruptcy,  in  playmg  at  cards,  SccJ* 
Although  this  sectton  takes  away  all  benefit  of  certificate 
in  the  cases  excepted,  still  it  does  not  (as  the  seventh 
section  does)  enable  the  party  to  avail  himsdf  of  the 
objection  at  law.  The  first  case  mentioned  in  thai 
section  (viz.  that  of  the  bankrupt  giving  his  daogfater 
above  tool,  in  marriage)  clearly  cannot  be  taken  ad- 
vantage of  at  law,  but  before  the  commissioners,  or  by 
petition  to  the  great  seal,  against  the  allowance  of  the 
certificate;  for  in  a  court  of  law,  the  oath  or  books  of 
the  bankrupt  cannot  be  evidence  for  Him ;  and,  as  the 
case  of  losing  money  at  play  is  provided  for,  in  the 
same  section,  without  pointing  out  any  other  jurisdie- 
ti6n  before  which  the  enquiry  is  to  take  places  the 
legislature  must  have  intended  to  confine  that  enqniiy 
to  that  jurisdiction  to  which  it  had  expressly  limited 
the  other  subject-matter,  embraced  in  the  former  pttrt 
of  the  clause.  The  twelfth  section  meant  to  deprive 
the  bankrupt  of  his  certificate  where  the  obgecdoii  is 
made  before  the  commissioners,  or  at  any  rate  only 
where  it  is  taken  in  that  course  of  judicial  proceeding 
where  the  bankrupt's  own  oath  and  books  might  be 
evidence  for  him,  and  that  not  being  the  case  at  law, 
none  of  the  exceptions  contained  in  that  section  can  be 
taken  advantageofin  a  court  of  law.  But  if  the  plaintiff 
could  avail  himself  of  this  objection  at  law,  he  cannot 
at  nisi  prius  upon  this  record,  which  only  puts  in  issue 
the  bankruptcy:  but  he  should  have  disclosed  in  hia 
replication  the  special  matter  on  which  he  relied^  and 
such  a  replication  was  upon  the  record  in  Tkomtoa 

>  Y.DaUa&. 
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V.  Daaas.{a)  [Ld.  EUenbarotigh  C.J.  In  IFi&on  v.  181 7. 
K^(6),  a  replication  that  defendant  wa%  before  the  — — — 
coiiiiiu9Bion,  discharged  as  a  bankrupt,  and  that  his  estate  agaimst 
had  not  produced  fifteen  shillings  in  the  pound,  was 
hdd  ikid,  on  special  demurrer.  That  case  is  decisive, 
that  Ae  objection,  (if  available  at  law,)  roust  be  taken 
advantage  of  on  the  similiter.] 

Tofpif^  and  LUUedale^  contr^.  The  statute  must  be 
socontrued  as  to  make. all  the  clauses  operate.  By 
the  construction  contended  for,  the  twelfth  section 
wodU  not  have  its  fhU  eflfect,  i.  e.  that  of  depriving  the 
bankrupt  of  all  benefit  from  the  certificate^  for  though 
gaming  within  the  statute  be  proved  against  him, 
still  if  his  certificate  entitle  him  to  a  verdict  at  law, 
be  will  thereby  derive  a  benefit,  at  least,  to  the  extent 
of  the  costs  in  the  action ;  whereas  by  the  express 
tenns  i£  the  twelfth  section  he  is  deprived  of  all 
benefit;  that  therefore  cannot  be  the  tme  construction. 
By  construing  the  twelfth  section  as  annexing  a  further 
condition  to  those  contained  in  the  seventh  section^ 
and  upon  which  alone  he  is  by  that  section  entitled  to 
the  benefit  of  the  certificate,  the  clauses  will  be  consist- 
ent with  each  other :  and  it  is  only  by  this  interpreta- 
tion that  the  clauses  can  stand  together;  for,  admitting 
the  defendant's  argument  to  the  full  extent,  (that  notcom- 
iog  vidiin  either  of  the  exceptions  of  the  seventh  section, 
Ui  certificate  is  to  avail  him,)  still  any  benefit  thereby 
aoqcdred,  is  taken  firom  him,  by  coming* within  the 
tiidfth  section.  And  they  cited  Ltwis  v.  Pierey  (c),  and 
£*  forte  KenneH  (i2),  to  shew  that  this  objection  was 
avsikbleinaGOurtof  law;  andif  so,  the  constant  usage 
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1817*        of  trying  it  on  this  issue  has  been  confirmed  bj  the 
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authority  of  this  court  in  WiUon  y.  Kemp. 

Lord  Ellenbo&ouoh  C.  J.  The  question  is»  whe* 
ther  the  evidence  was  well  admitted  under  the  re- 
cordy  as  framed,  there  being  no  special  replication* 
The  habit,  certainly,  has  been  to  prove  under  the 
similiter  such  facts  as  were  competent  to  vacate  the 
certificate.  According  t»  the  dedsipn  of  IxMrd  Chan- 
cellor in  Ex  parte  Kennettf  the  question  whether  the 
certificate  is  vacated,  is  a  question  cognizable  at  law. 
How  then  is  the  &ct  to  be  got  at,  if  it  be  not  com- 
petent to  the  plaintiff  to  give  it  in  evidence  on  the  issue  ? 
Tlie  case  of  Wilson  v.  Kenq^  decided  that  it  cannot 
be  replied  specially  to  the  general  plea  of  bankruptcy ; 
and  if  it  cannot,  it  must,  (if  it  be  available  at  all,)  be 
proved  under  the  similiter.  If,  however,  upon  a  new 
trial,  it  should  be  thought  that  this  evidence  ought 
not  to  be  so  received,  the  deSsndant  may,  by  tendering 
a  bill  of  exceptions,  bring  this  question  for  decision 
before  the  highest  tribunal*  The  seventh  section  cer- 
tainly does  not  vacate  the  certificate  on  the  ground 
taken  in  this  case;  but  only  when  the  plaintiff  can 
prove  the  certificate  obtained  by  fraud,  or  can  make 
appear  any  concealment  by  the  bankrmt  to  the  amount 
of  id/.;  no  such  ground  exists  in  this  case.  But  by 
section  il.,  it  is  provided  and  enacted,  that  nothii^ 
in  this  act  shall  be  construed  to  give  any  privil^e, 
benefit,  or  advantage,  to  any  bankrupt  who  loses  the 
sum  or  value  of  5/.  at  play.  This  provision,  although 
it  follows  at  some  distance  in  the  act,  must,  I  think,  be 
considered  as  virtually  incorporated  with,  and  as  com- 
municating its  exceptions  to  those  contained  in  the 
I E  seventh 
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seventh  section.  But  however,  as  I  before  stated,  1817. 
the  question  is  still  open,  if  the  parties  should  desire  h^h 
to  draw  the  construction  of  the  act  under  further        «/«'»« 

MoilLET. 

consideration. 

Bavley  J.  I  entirely  agree  with  my  Lord  in  the 
construction  which  he  has  ptU  on  the  5  O.  2.  As 
&r  as  I  can  judge,  it  is  clear  that  the  twelfth  section 
must  be  considered  as  a  qualification,  restraining  the 
operation  of  the  seventh  section.  If  it  be  not  open  to 
the  plaintiff  to  give  this  evidence  under  the  similiter, 
in  order  to  try  the  question  as  to  the  validity  of  the 
certificate,  how  is  it  to  be  tried?  There  is  not  any 
case  in  whidi  a  special  replication  has  been  held  good; 
and  Wilson  v.  Kemp,  is  an  authority  against  it.  It  is 
true,  that  this  matter  may  be  a  surprise  upon  the 
defendant;  but  the  Coturt  in  granting  a  new  trial, 
wiU  ^rect  the  rule  to  be  drawn  up  upon  the  express 
term  that  plaintiff  shall  confine  himself  to  the  answer 
given  at  the  first  trial. 

Abbott  J.  I  think  that  the  proviso  of  the  twelfUi 
section  must,  consistently  with  the  form  of  concluding 
the  plea  to  the  country,  become  the  subject  of  enquiry 
at  nisi  prius,  or  otherwise  the  statute  would  not  have 
its  fiiU  operatiifh.  There  is  a  material  distinction  be- 
tween the  parts  of  that  proviso ;  by  one,  a  person  losing 
at  play  loses  absolutehf  all  benefit  of  the  statute;  but 
the  bankrupt  who  has  advanced  above  100/.  to  his 
daughter,  is  not  absolutely  deprived  of  the  benefit  of 
the  statute,  but  only,  if  it, does  not  appear  to  the  com- 
missioners that  he  had  at  that  time  sufficient  to  satisly 
all  his  debts*    It  is  said,  however,  that  it  cannot  be 

done 
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1817*  (lone  in  a  court  of  law,  because  the  twelfth  section  fc^ 
"^^  quires  that  the  oath  of  tlie  party  shall  be  taken,  and 
againsr  that  cannot  be  done  there;  but  it  is  not  thence  to  be 
inferred,  that  the  mere  fact  of  losing  money  at  play 
may  not  there  be  made  the  subject  of  enquury.  It 
seems  to  me  that  the  whole  of  that  first  part  sboold 
stand  thus:  a  person  giving  more  than  loo/.  to  his 
daughter  shall  go  before  the  commissioners  to  satisfy 
them  that  he  had  at  that  time  su£Bcient  to  pay  all  his 
debts;  the  fact  of  giving  looL  might  be  the  subject 
of  enquiry  at  nisi  prius;  but  that  which  is  to  destroy 
the  effect  of  his  having  given  100/ ,  which  would  be  an 
inconvenient  enquiry  at  nisi  prius,  is  to  be  made  die 
subject  of  enquiry  at  another  place. 

HoLBOYD  J.  It  seems  to  me,  that  if  we  were  to  pre* 
elude  the  party  from  the  evidence  offered  in  this  case, 
we  shall  not  be  giving  effect  to  the  twelfth  section  of 
the  statute.  By  that  section,  the  party  is  not  to  havce 
the  benefit  of  the  act,  if  he  has  lost  5/.  at  any  game ; 
except  for  the  seventh  section,  the  defendant  would  not 
be  entitled  to  any  benefit  at  all  from  his  certificate,  and 
the  twelfth  section  deprives  him  of  any  benefit  from  the 
act,  if  he  has  lost  more  than  5/.  at  play  in  any  one  day. 
If  the  plaintiff,  then,  was  prevented  %>m  giving  this 
fact  in  evidence,  the  defendant  would  be  taking  a  be- 
nefit, under  the  act :  in  order,  therefore,  to  give  effect  to 
the  twelfth  section,  we  must  consider  it  as  overriding 
the  seventh  section,  and  depriving  the  bankrupt  of  all 
the  benefit  conferred  by  the  seventh  section,  llien  as 
as  to  the  plaintiff's  argument,  that  the  first  clause,  re- 
lating to  the  too/,  given  in  mamage  to  a  child,  cannot 
be  made  the  subject  of  enquiry  at  nisi  prius,  I  do  not 
15  agree 
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agree  to  it ;  for  the  bet  of  his  having  giyen  above  the         1817. 
value  of  I  go/,'  might  have  been  so  proved,  although         * 
the  exemption  on  the  part  of  the  bankrupt,  from  the         t^^^ 
disqoalification  arising  from  that  fiict,  viz.  the  proving 
that  be  had   sufficient  to  pay  all  his  creditors    their 
dibits,  is  to  be  made  the  subject  of  enquiry  before  the 
commiBioners;  fcrut  whether  that  be  so  or  not,  although 
it  should  be  held  that  the  first  clause  of  this  section 
cannot  be  taken  advantage  of  at  nisi  prius,  still  it  by 
no  means  follows  that  the  other  parts  of  the  section, 
irfiich  do  not  Ml  within  the  same  reason,  may  not  be 
so  taken  advantage  of. 

ne  Courty  being  of  opinion  that  the  verdict  waii 
against  evidence,  made  the  rule  for  a  new  trial 

Absolute. 


Richards  and  Another  ag<unst  Heather,  {a)    nmr$d^^ 

iVbv.  6tli. 

^S^UMPSIT  for  work  and  labour.    The  declara-   under  t  dc- 
^  tion  contained  only  one  set  of  counts,  charging  Snto!^on?°* 

the  defendant  in  his  own  right     Plea,  non  assumpsit   ^°^  ^^  f ^ 

^  ^  coontSycfaargiog 

At  the  trial  before  Abbott  J.  at  the  last  spring  assizes  for  the  defendant 

the  county  o(  Satdhamptan,  the  plaintiff  proved  two  dis-  right,  the  plain- 

tina  demands;    one  due  from  the  defendant  indivi-  ont'demind^^'^ 

dually,  the  other  in  respect  of  work  done  i;ipon  a  ship» .  a"fj[^"**|jf 

which  had  belonged  to  the  defendant  and  one  Sous%  ^^^^i»Ur*  «nd 

.      .  ' .  iQother  doe 

who  had,  jointly  with  the  defendant,  giyen  directions   from  him  as 
for  the  work,  and  who  was  dead  at  the  time  of  acticm,  Ser.  ^'"*'**^ 
brought.      The  learned  Judge  entertaining  a  doubt. 

(a)  Cause  was  shewn  at  SerjcaHli*  Inn, 

whether 
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against 
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1817*  whether  in  respect  of  this  last  demand  the  defendaut 
should  not  have  been  charged  as  surviving  partner,  di- 
rected the  jury  to  find  a  verdict  for  the  whole  sum 
HEATBcm.  claimed,  with  liberty  to  the  defendant  to  move  to 
reduce  it  to  the  amount  of  the  first  demand  only,  if 
the  Court  should  be  of  that  opinion.  Accordingly, 
Pell  Seijt.  in  Easter  term  last,  obtained  a  rule  nisi 
for  that  purpose;  and  now 

Gaseiee  and  A.  Moore  shewed  cause.  The  objection, 
if  any,  must  be  on  the  ground  that  there  was  a  variance 
between  the  declaration  and  proof;  that  on  the  face 
of  the  record,  a  separate  debt  is  stated,  whereas  the 
proof  aqpplies  to  a  joint  debt.  But  if  that  were  an  ob* 
jection,  it  would  be  equally  so  in  the  case  where  the 
partner  is  alive^  and  the  party  sued  does  not  plead  in 
abatement;  yet  there  the  defendant  is  not  at  liberty  to 
insist  on  it  as  a  variance.  A  fortiori,  then,  this  ob* 
jection  cannot  prevail,  where  the  joint  debt  has  ceased 
by  the  death  of  one  of  the  two  joint  contractors^  ttid 
has  diereby  become  the  scle  deli  of  the  survivor. 
If  Btms  had  been  living  the  plaintiff  might  notwith* 
standing  have  charged  Heather  alone^  who  could  only 
have  pleaded  in  abatement.  The  defendant  thea 
cannot  be  in  a  better  situation  by  the  death  of  the 
party.  The  present  form  of  declaration  does  not  at 
all  vary  the  rights  of  the  defendant,  nor  copld  be 
derive  any  benefit  from  being  charged  as  surviving^ 
partner.  The  only  advantage  that  could  accrue  to 
him  fifom  that  mode  of  declaring,  would  b^  that 
the  declaration  would  give  him  notice  of  the  demand ; 
but  the  same  objecticm  would  apply  with  equal,  if  not 
greater  force  to  a  case  where  the  party  not  sued  was 

Bnngf 
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livings  and  where  the  defendant  would  have  an  oppor-        1817. 
tanity  of  pleading  in  abatement.     In  Hyat  v.  Hare  (a),        ■ 
cited  by  Grose 3.  in  Smithy.  Barrow {b\   HMC.J.      ^'^Jn/t^ 
said  ^  If  there  be  two  partners  in  trade»    and  one      Heather.  , 
of  them  bay  goods  for  tbera  both»  and  the  other  dietli^ 
the  sarviTor  may  be  charged  by  indebitatus  assumpsit 
geDcrally  without  taking  notice  of  the  partnership,  or 
that  the  other  ts  dead  and  he  survived/'  And  in  Slipper 
y.  StidsUme  {c)j  where  the  question  was  whether  a  debt 
due  to  the  defendant  as  surviving  partner  could  be  set ' 
off  against  a  demand  on  him  in  his  owa  right,  the 
Court  said  <'  that  the  defendant  might  have  dedared 
against  the  plaintiff  for  this  demand,  and  also  for  any 
sum  due  to  him  sqiarately,  if  any  si^ch  had  been  due, 
and  that  therefore  diere  was  no  reason  why  the  set-off 
should  not  be  allowed."    This  then  is  an  authority  to 
shew  that  both  the  demands  may  be  recovered  in  the 
same  action;  and  Hyaty.  Hare  is  decisive  that  it  is  not 
necessaij  to  describe  the  defendant  as  surviving  partner 
in  respect  of  the  last  demand*    Two  sets  of  counts, 
there&re,  would  be  unnecessary,  and  the  whole  de- 
mand maybe  comprehended  in  one  set 

Pdt  Seijt.,  contr^  admitted  the  authority  of  Slipper 
?.  StidsUme^  but  contended  that  the  doctrine  there 
laid  down  must  be  taken  with  reference  to  a  case 
vhere  Acre  are  two  distinct  sets  of  counts.^  As  to 
Hyat  V.  Haref  it  i^pears  to  be  merely  a  nisi  prius 
dktam  of  Holt  C.  J.,  but  supposing  that  case  to 
go  to  the  fiill  extent,  it  only  establishes  this,  diat 
where  two  persons  are  jointly  liable^  and  one  dies, 

W  CM.  383.  (>)  %  r.  X.  479-  W  S  T.  X.  493- 
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181 7.        the  PLointiff  may  charge  the  survivor  as  if  he  were 
solely  liable*     But  no  case  has   decided,  that  where 
a^cuMst        there  are  separate  demands  in  two  distinct  rights,  both 
can   be    recovered   in   the   same   action,    where   the 
record  only  claims  from  the    defendant   in    his    in- 
dividual   capacity.      In   Spalding  v.  Mure    and    two 
Others  (a),    the  declaration  contained  counts  against 
the  defendants  in   their   own   right,    without  saying 
that  they   were   the   surviving  partners  of    Gregory, 
whereas  the  original  writ  contained  two  sets  of  counts, 
one  set  against  them  as  surviving  partners  of  Gregory^ 
and  another  against  them  in  their  own  right.     It  was 
argued,  that  there  was  no  variance  between  the  writ  and 
declaration,   for   under  this  declaration  the   plaintiffs 
might  give  in  evidence  every  thing,  that  was  stated  in 
the  writ.     In  answer  to  this  part  of  the  argument,  the 
Court  said,  that  **  it  is  not  so:  under  a  count  For  money 
h^d  iM^d  received  by  the  three  defendants,  to  the  use 
of  the  plaintiffs,    the  latter  cannot  give  evidence   of 
money    had    and    received    by   the    defendants    and 
Oregon/.     If  Gregory  indeed  had  been  alive,  the  de- 
fendants must  have  pleaded  in  abatement,  that  Gr^qty 
undertook  jointly  with  them,  if  the  fact  were  so;  but 
as  Gregory  is  dead,  no  such  plea  in  abatement  could 
be  put  in,  and  the  present  defendants  may  object  at 
the  trial  to  any  evidence  being  given  under  this  de- 
claration   of   promises    made  by   them   jointly   with 
Gregory.^    It  may  be  admitted,   that   this  was  said 
incidentally;  but  it  supports  the  opinion  expressed  by 
the  learned  Judge  at  the  trial,  and  there  is  no  reaaoB 
why  it  should  not  be  adopted.    It  is  clear  that  in 
many  instances  of  a  similar  nature,  it  is  not  unusual 

(-)  6  r.  A  363-' 
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to  allege  distinct  rights  in  diiBtihct  sets  of  counts,  and         18l7i 

certainly  convenience  requires  that  the  defendant  should 

be  infiNrmed  by  the  record  of  what  he  ns  to  answer  at 

the  trial  M«-AT««. 

Lord  ELLENBOBonaH  C.  J.  I  am  of  opinion  that 
the  fbdotiff  is.  entitled  to  both  the ' sums '  which  he 
seeks  to  recover  under  this  declaration  It  would  be 
more  conrenient  in  all  cases^  where  a  debt  accrues  from 
the  defendant  as .  surviving  partner,  to  declare  against 
him  accordingly,  because  it  is  convenient  to  make  the 
ferais  of  declaration .  subservient  to  the  information  of 
the  party  charged;  but  it  is  not  essentially  necessary 
to  die  maintenance  of  the  action,*  for  where  there  are 
serend  partncsrs  who  are  living,  one  of  them  mir^  be 
dedared  against  as  the  sole  debtor,  and  the'  only  ob- 
jection to  .this,  mode;  of  declaring  is,  that  the*  plaintiiF 
is  liable  to  be.  turned  round,  by  a  plea  in  abatsment. 
But  ioasmudi  as  where  the*  other  partner  is  dead,, 
there  cannot  be  any  plea.in'alJatement,  cessante  ratione, 
cessat  lei. '  The  reason  which  requires  that  the  de^ 
mand  shall  be  stated,  as  a  joint  demand  .ceases  when 
the  plea  in  abatement  can  be  no  longer  pleaded;  It 
seems  to  m^  therefore,  that  the  plamtiff  may  maintain 
his  aetion,  as  weQ  for'  the  demand,  for  which  the 
defendant  was  liable  individually,  as  for  that  for  which 
he  was  liable  jointly  with  the  other  partner,  wh6  is  now 
dead.  According  to  every  principle  of  law,  the  joint 
debt  may,  by  reason  of  the  death  of  the  party,  be 
now  treated  as  if  it  had  been  originally  a  separate 
d^t  I  think  therefore  there  is  not  any  occasion 
to  make  any  distinction  in  the  decWati<m  on  account 
of  the  sources  from  which  the  debts  originally  sprung* 

Vol.  L  D  Bayley 
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ISir*  Baxuv^J.    I  think  diat  tlie  plaiotiff  U  QDlitkd  to 

hath  oiBii^  and  that  the  doMioe  mSpaUiMg 


4igainsi  T*  JAm  coaiiot  be  upportficL  Upon  a  oomt  for 
work  and  hibour,  goods  sokl  and  delWeredy  and 
money  had  and  reoaved,  &c. ;  a  plaintiff  may  reoorer 
«U  iucb  daoiands  aa  fall  within  the  range  of  ■thateav&t; 
if  he  haa  twenty  deinandii»  he  may  xeoovcr  eaeb  and 
every  particular  demand^  io  which  that  ooiint  ia  ap- 
pfioablck  Snppoting  there  had  been  one  deamd  only, 
ins.  a.8cpanlo  demand,  oopld  plainftUT  hvpe  been  pre- 
vented from-  reeofering.  thai  deaMad  oa  this  dedar- 
almiy  on  the  ground  of  a  varianoe?  CSsrtainiy  not: 
it  it  teve  in  reqieec  of  that  demand  be  ia  ealely  ift- 
debted.  Then  as  to  the  demand  wUdi  was  dne^  from 
Ae  defendant  and  Jteit  joindy,  the  work  ww  done  fer 
each,  and  each  was  liable  for  the  whole;  this  s  Ae 
aigmnevt  adopted  tqr- Load  Jfimf/fiiUhfrJtmv.S^^ 
<< all oontracts with partnenaiejomtandseveaal:  ovnry 
partner  is  liable  to  pay  the  whola''  AmiiV  that 
another  peraan eontractod,.doea  not  nsgalifo,  that  the 
dofrndant  hamself  oontraeted.  If  that  be  theoese^  and. 
if  the  woth^  nJiioh  was  originally  done  for  Hsnt  and 
Heaihef^  waf  originally  .done  for  either,  il  followa  that 
k  nmy  be  truly  paedicated,  that  the  ddimdani  was 
soUy  indebted  foe  work  and  labour  done  for  him; 
and  then  I  do  net  aac^  upon  what.  pwnoipk»  the 
plaintiff  can  be  preteoted  foom.  reooviriii^'  far  tins 
demand  also  under  thk  declaration. 

'  Annorr  J.  I  am  of  die  sane  opinion.  The  ques* 
tion  was  reserved,  in  consequence  of  a  doubt  snggested 
by  me^  upon  theform  of  the  declaration;  and  my  doubt 

(«}  5^wT.  1613. 

was. 
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111%  ^fhMteg  it  w»  not  neceaiarjr  lo  charge  the  De-        \6\7* 

kbitm^  n  •wmfoff  pttvtaef ,  in  Mtpect  of  the  ktt  * 

demind.    My  doubt  aid  not  arue  la  respect  of  there        tgmaa 

being  eWdence  giveo  of  two  distinct  demands,  but  in.        ^^tuk* 

Ti^Mct  of  the  form-  of  the  deelafation,  as  applicable  to 

thebst  deiBand.    It  is  poMblethaC  I  may  have  badan 

ladirtbct  reooUectiod  of  what  feU  from  tbe  Court  in 

SpMitfg  V.  Mtre^  hut  I  How  think,  that  the  docCrke 

thcve  laid  down  ia  not  law.     By  the  luP^  df  Efiglalt^ 

whefe  several  persons  make  a  joint  contraet,  each  ia 

hsUe  for  the  whofe^  although  the  contract  be  joiaL 

laWhdpiM%  case  (a)^  the  plaintiff  bad  declared  Oft  a 

bsM  atede  by  the  defendant,  to  which  the  defendant 

pkidac^  nonestfiictum;  tbe  jury  fixnid,  that  the  bond 

wsaa  joint  bMd,  mAde  by  thfe  d^ndant^  and  anodiar, 

teAeplaiaCil^  wstA  upon  this  spteial  verdict,  it  was 

adjudged  by  the  Cbnrt,  that  the  phintiff  should  iw» 

cover;  «  because  when  two  men  aire  jokUfy  bound,  in 

one  berid^  akhOttgh  nddier  of  them  is  bound  by  him- 

sd^  yet  neither  of  them  can  say,  that  die  bond  is  not 

hk  deed;  for  be  has  sealed  and  delivered  it,  and  each 

of  them  is  bound,  in  the  whole.**    That  was  a  case 

upon  a  deed,  but  Rice  V.  Shute  was  a  case  upon  a 

flmfdcf  contract;  and  it  was  there  held,  that  dthough 

the  pronBse  was  a  joint  promise^  yet  the  defendant^ 

who  was  sued  alone^  oould  not  say,  that  he  did  notpio- 

aiae;  and  that  the  only  way  of  tokbg  advantage  of  the 

omission  of  the  other  joint  contractor,  was^  by  i^  in 

sbstemefit.     These  two  cases  establish  this,  that  proof 

of  a  joint  contract  is  sufficient  to  sustain  an  aU^tion 

diat  one  contracted ;  and  therefore,  -  there  is  no  vari- 

D  2  ance: 


M 


CASES  IN  MICHAELMAS  TERM 


1817* 

RiCHAIDt 

agumt 
Hkatski. 


anoe;  ftad  if  not,  dien  the  proof  given  in  this  OMe  wee 
competent  to  6astain  the  declaration  in  respect  of  bodi 
demands,  and  this  role  must  be  disduu|^ 

HoLBOVn  J.  I  think  that  die  pnxrf*  was  pn^icrly 
reeeiTed.  The  declaration  charges,  that  the  defieodant 
was  indebted  in  a  certain  sum,  for  work  and  labonr, 
which  he  promised  to  pay.  Under  Ibis  declaration  the 
plaintiff  would  not 'be  entitled  to  recover  any  things 
except  for  a  ground  of  action,  corresponding  witb  that, 
stated  in  the  declaration.  Now  it  is  not  disputed  but 
that  the  joint  demand  was  a  demand  coming  within  the 
descript^  of  work'  and  labour  ;  and  if  the  defendant 
had  been  alone  sued  ibr  it  without  the  other,  the  plain- ; 
tiff  might  have  recov««d,  because  diere  woidd  not  have 
been  any  variance.  It  seems  to  me,'therefore»  this  de- 
naad  may  now  be  recovered,  although  there  was  a 
separate  cause  of  action. 

Rule  discha^ed. 


rtdnh         ]^RBANK  and  Another,  Assignees  of  Mann,  a 
Bankrupt,  against  Bell  and  Another,  (a) 


WKcK  c.  wit       A  SSUMPSIT  for  money  had  and  received  by  phun- 
letter  from  B.  tifls  as  assignees  of  Manftj  a  bankrupt,  to  recover 

Seproceedior  the  produce  of  a  cargo  of  mahogany  the  property  of 

kU  goods  thea 
aniold,  in  lib 

Ct  hindsy  1  certain  flnm  of  money  toD.,  which  C,  coniented  to  do,  by  letter  tnD.,  (wMch 
letter  wis  stimped  with  in  agreement  stamp,)  and  these  letters  being  giten  in  evidence  . 
to  prove  that  the  money  wai  paid  by  order  of  B,;  it  was  holden  that  they  did  not  amoant 
to  an  agreement  between  B.  and  C^  and,  consequently,  that  the  stamp  was  improper, 
and  that  the  ordei  itself  for  payment  should  have  been  stamped,  as  being  an  order  for 
the  payment  of  money  cut  of  a/nad,  which  might  or  might  not  be  available  within  the 
meaauig  of  the  ftat  5S  <'»  3*  ^•^B4*  &M.  ftrt  x. 


(c)  Cause  ihto  shewn  at  Serjumts'  Inn. 


the 
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the  banknipti  and  sold  by  the  defimdants  for  him.'  1817. 
Hea,  General  issae^  and  notice  fjfnetrdf*  At  the  trial 
before  Wood  Baron,  at  the  laat  Spring  assize  for  the 
county  of  Tori^  the  defence  wa%  that  the  money  in 
qn&Am  had  been  paid  over  by  the  defendants  in  pur- 
suance of  Mamies  directions  previoos  to  his  bankrapty, 
to  establish  which  the  defendants  gave  in  evidence  the 
fe&owing  letters : 

Mefsrs.  Bell  and  Hendry  : 

Hutt^  30th  SfpiembeTf  1815* 
Gendemen, 

When  the  mahogany  per  B^ent  is  sold,  you  will 

{dease   pqr    over   to  Messrs.  Pease,    Harrimnh    and 

fTfltem,  fifteen  hundred  pounds,  in  such  bills  aa  you^ 

receive  fiom  the  said  sale. 

Gentlemen, 

Your  most  obedient  servant, 

Samitel  Manm, 

Mmn^Bamd  Hendry: 

Sirs, 

We  beg  your  attention  to  an  order  we  have  received 

from  Mr.  Samuel  Mann  upon  you  for  the  payment  of 

fifteen  hundred  pounds  when  you  have  effected  the  sale 

of  his  mahogany  per  the  Begent. 

We  enclose  a  cc»py  of  the  order  for  your  government. 

Wear^  Sirs, 

Your  roost  obedient  servants, 

Pease,  Harrison,  and  Waison^ 

/Mt  30th  iSS^itf^mkr,  1815. 

3Ie8in.  Pease,  Harrison^  and  Watson  t 
Gentlemen, 
We  have  received  your  letter,  enclosing  copy  of  Mr. 
Samud  Mam/%  order  of  the  3otfa  uk.  to  pay  overtoyou 
D  8  in 
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I817*  in  such  biUs  as  we  reoetre  for  the  sele  of  the  mahagany 
\fy  die  Rtgenty  the  aom  of  1500/.  We  shall  attend  to 
this  order  iramediately  after  paying  ourselves  3000L 
whidi  we  were  previously  in  advaBce,  the  dutj  on  the 
eufjp^  and  such  other  necessary  ezpenoes  as  we  are  or 
shall  be  liable  to  respecting  said  cargo. 

We  are,  very  respectfully. 

Your  most  obedient  servants, 
Htdl^  October  2.  1815.  Bell  and  Hendry. 

The  letter  of  the  30th  September^  18159  by  Pease 
and  Ca  to  the  defendants,  was  stamped  with  an  s|[ree- 
ment  stamp,  but  there  was  not  any  stamp  on  the  other 
letter«.  Scarlett  &r  the  plaintiff  objected  to  the 
bankrupt's  letter  bdng  read  in  evidence,  it  not  being 
stamped  as  a  bill,  draft,  or  order  for  the  payment  of 
mon^,  to  which  it  was  answered,  that  these  letters, 
taken  together,  constituted  an  agreement,  and  that 
under  the  last  stamp  act  of  the  55  G.  3.  c.  184.,  where 
an  agreement  is  contained  in  a  series  of  letters^  it  ia 
sufficient  to  have  the  agreement  stamp  affixed  to  any 
one.  The  learned  Judge  was  of  opinion  that  the  stamp 
was  sufficient,  and  a  verdict  was  found  for  the  defend- 
ant* Scarlett  in  last  Easter  term  renewed  his  objectioi^ 
and  obtained  a  rule  nisi  for  a  new  trial,  against  whjeh 

HuUoci  Serjt,  and  Parie^  now  shewed  cause.  Tliese 
letters  constituted  an  agreement  between  Mann  the 
bankrupt  and  the  defendants ;  JUsmn  i^eeing  on  hia 
part  that  they  should  pay  over  the  proceeds  to  Pease, 
Harrison,  and  Watson^  and  the  defendants  undertaking 
so  to  do  in  the  event  of  their  receiving  such  proceeds ; 
and  by  the  stat.  55  G.  3,  c.  284.  sched.  part  i.,  « it  is 

provided^ 
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profMed,  tfiat  where  diven  letters  Bhall  be  oflfered  in  1817. 
evidaice  to  ptove  any  agreement'  between  the  parties 
who  ahall  have  written  such  letters,  it  shall  be  sufficient 
if  tsy  one  of  such  letters  shall  be  stamped  with  a  duty 
fifth  15X.,  although  the  same  shall  in  the  whole  con- 
tain twice  the  number  of  1080  irords  or  upwards;*' 
And  these  letters  taken  together  amount  to  an  agree- 
ment between  the  bankrupt  and  the  defendant,  and 
abhoagh  the  letter,  which  is  stamped,  is  not  an  agree- 
ment per  se,  still  it  is  parcel  of  an  agreement;  and  if  it 
operated  as  an  agreement,  it  cannot  operate  also  as  a 
UU,  draft,  or  order  for  the  payment  of  money.  Neither 
can  it  come  within  the  words  "  out  of  a  fund  which 
mqr  or  may  not  be  avaOable,"  because  that  must  mean 
a  money-fund  only,  whereas  here  the  property  which 
was  to  furnish  the  means  of  payment  was  existing  in 
spedsj  and  it  was  uncertain  whether  it  would  6v«r  pro- 
dttoe  fiiads  in  money  to  answer  the  calk  npon  it. 

Lotd  fiLLVNBoaouaH  C.  J.  I  confess  that  I  feel  a 
Mficoky  in  construing  this  to  be  an  agreement.  There 
is  BotUag  to  whidi  the  name  of  an  agreement  can  he 
gimi  if  you  do  not  pray  in  aid  the  order;  that  is  die 
tafy  thing  by  which  the  bankrupt  is  personally  imfdir 
sated;  for  he  is  not  a  party  to  the  other  letters.  The 
Older  alone  affscts  the  bankrupt,  and  that  amounts  to 
Docbii^  more  than  an  order  for  payment.  It  fidls  thdn 
vitlHa  the  description  c£  the  act  of  parliament,  via.  an 
orAw  for  the  payment  of  mon^  out  of  a  fimd  which 
mnf  or  may  not  be  availifble.  U  was  the  otgect  of  the 
kgUctere  in  fraaning  this  pnrasion  to  treat  as  pBD» 
suiaoiy  notes  and  bills  of  exchange,  and  to  subject  to  a 
stamp  du^  such  instruments  as,  being  payable  on  a 

D  4  con- 
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I8I7.        contingency  or  out  of  a  particular  fund,  could  not  in 
T^K       •*''<*°"«  ^'  ™d«r  tl»at  denomination.     This  order 

2'tinti         appean  to  me  to  come  as  well  within  the  spirit  as  the 
ELL.  1  <»    1 

letter  of  the  act  of  parliament,  and  therefore  ought  to 
have  been  stamped  with  the  appropriate  stamp.  I  hare 
wished  as  much  as  possible  to  resist  this  objection,  bat 
I  think  it  cannot  be  got  over;  there. must  dierefore  be 
a  new  trial. 

Per  Cttriam,  Rule  absolute. 


V!^i.         ^^^^^'  °°  *''«  demise  of  Masters,  against 

Ddrramt.  (a) 

1^^::      EJECTMENT  for  a  n««n.ge,  yard,  and  garden. 

an'lJa.-  .  ^*  *;^«!  »^"  J^*  J-  at  the  last  Spring 
li.erf  <!  an  rqa.i  •wa«  tor  Kent,  It  appeared  that  the  lessor  of  the  pUun- 
"ot"^:  Hew      tiff  claimed  as  tenant  by  elegit,  the  sheriff's  ,«tnm  to 

w«vo';Kt  ""^'^^  '^^"^  "  *'"'*  *«  j'"7  fo-nd  that  J.  C.  (the 
settinRout  .he    debtor)  was  seised  in  his  demesne  as  of  fee  of  and  in 

moiety  by  .  "^  w»   «uu    ui 

mete.  «.d  one  messuage,  and  a  yard,  garden,  and  appurtenants. 

bounds,  and  q_  j  aU  1         •        t  ^^ 

thit  th-  objec-     **=•»  ""°  t**®"  or  «te  «»  the  occupation  of  Robert  Zktr- 

"^.nf^^      '•-'^  (the  defendant),  and  being  of  the  clear  yearly. value 

Km*:;,"         ''^  '^'-  '<^  «  «J>  «««  beyond  reprizes;"  one  equal 

rtTSir"      *^^  ^**"'*  *"'*'  »»*5si«7g*,  j^d;  garden,  and  appur^ 

tenants,  on  the  day  of  taking  the  inquisiUon,  the  said 

sheriff  had  caused  to  be  delivered  to  the  said  C.  Masters 

(the  lessor  of  the  plainUff)  in  the  said  writiu^ed,  to 

hold  to  her  and  her  assigns  as  her  freehold,  according 

to  the  form  of  the  statute,  &c-  Marryat  for  the  dafwd- 

ant  objected  that  the  sheriff  had  not  set  out  a  moiety  of 

(«)  C»nK  trat  tbewo  it  SirjetMi'  Jtn, 

••   -  :  *  the 


DURRANT. 
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the  house  by  metes  and  bounds  as  be  ougbt  to  have         1817* 
don&  and  therefore  the  return  was  ill.     The  learned        - 

^  Fennt 

Judge,  however,  directed  the  jury  to  find  a  verdict  for  agMHst 
the  plamtiiT,  with  liberty  to  the  defendant  ,to  move. 
And  accordingly  in  Easter  term  last^  Marryai  having 
renewed  his  objection,  and  cited  the  opinion  qIHoU  C,  J. 
in  PfMen  v.  Birtbeaky  Carth.  453.,  obtained  a  rule  nisi 
for  entering  a  nonsuit,  against  which 

Onsiaa  SexjU  and  Espinasse  now  shewed  cause* 
Whatever  might  have  been  the  doctrine  when  it  was 
UBoal  to  put  the  tenant  Hj  el^t  into  possession,  still  at 
present  when  the  practice  is  to  bring  an  ejectment,  it  is 
suflieient  £>r.  the  sheriff  to.  deliver  that  for  which  an 
qeetnient  will  lie;  and  it  has  been  holden  in  SuUivane 
v.  Seagrave{a)j  that  ejectment  will  lie  for  part  of  a 
house.'  The. language  of  the  statute  is  <<  quod  vice- 
comes  liberet  medietatem  terrae,"  and  it  is  whoUy  silent 
as  to  metes  and  bounds,  and  the  writ  of  elegit  framed  on 
these  words  merely  directs  the  sheriff  to  deliver  a 
moiety.  HuiUm^  i6.  is  the  first  case  where  it  was  held 
that  the  sheriff  ought  to  deliver  the  moiety  by  metes 
and  bounds :  in  all  the  old  precedents  there  is  not  any 
maitaon  of  metes  and  bounds.  But  at  all  events  this 
objection  to  the  return  could  not  be  made  at  nisi  prius, 
inasmuch  as  the  return  being  filed  the  'plaintiff  ought 
to  have  applied  to  the  Court  to  quash  it  And  they 
cited  Earl  of  Stamford  v.  H(AaH.  {b) 

IasA  Ellenborough  C.  J.  The  language  of  Lord 
HdU  m  the  case  cited  firom  Carthew  is  decisive^  that  if 

upon 
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1817. 


FSHMT 


upon  an  digit  die  tfaeriff  defi^en  a  moietjr  of  an  hcmse 
witboat  metes  and  bounds^  such  return  is  iU.  Tben 
as  to  the  necessity  of  applying  to  the  Court,  that  could 
only  be  to  nullify  the  return*  But  what  occasion  could 
there  be  Co  apply  to  set  ande  that  which  by  all  the  de- 
dsions  was  a  nullity;  it  woald  be  actum  agere;  the 
return  was  still-'bom. 


Baylet  J.  In  this  case  the  jury  might  have  found 
that  the  dd)tor  was  seised  of  such  a  boosei  and  that 
such  and  sudi  xooms  constitoted  amoiety  in  Talu^  and 
tben  the  sheriff  nu^  have  deUvered  those  rooms  to 
the.  lessor  of  the  plaiiiti£  If  the  return  is  bad,  die 
defendant  has  a  right  to  say  it  is  bad.  The  objection 
was  rnaed  in.  the  same  way  aa  here  at  nisi  prios  is  Dm 
¥•  Lotd  Abimgdan.  (a) 

Rule  abscriota 


«<c 


^i^lc-'^^. ' 


{a)  Doug,  473. 


As&umpfiit  for 
inoaey  hid 
«nd  reeeived« 
brought  to  re- 
coTcr  the 
•monot  of  an 


UmbguelSJ  aggmt  H^Jmas  and. Another. 

A  SSUMPSIT  for  money  had  and  received.  Plea, 
non  assumpsit  At  the  trial  befibre  Dittos  3. 
at  the  kst  Spring  assises  for  the  county  of  JEiffi/, 
^^1^!aZ^  it  appeared  that  this  action  was  brought  to  mcover 
nsadc  bfthe  ^^  amount  of  an  excessive  charge  made  by  the  de- 
coUectort,  on  a    fendants  as  collectors  of  taxes,  for  their  expeiicea  upon 

dUtreM  for  ar- 

reanoftazet:     a  distress  upou  the  Phuutiff's  property,  fisr  an  anear 

Held  that  the  ^     «^      # 

defendants  were 

not  entitled  to  a  tMiiA^  iMicae  Mbic  artioii  bmi^t,  onder  lUL  43  GL  3*c9S^  u  7a9 

which  provides  that  no  writ  or  process  shall  be  soed  out  for  m^  tking  dm  ia  porsiMiicc 

«f  that  Kty  till  after  one  inonth*s  notice. 


of 
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of  tMKek    Two  oljjMionft  nwe  i^ised  <m  the  pan  of        I6l7» 

•  the  dtfisndflntB,  first,  that  under  Ae  stat  41  G.  3.  c.  oo.        

the  dMMants  were  entitled  to  a  month's  notiee^  be^  «f«»r 
btt  Action  brought  Secondly,  that  the  action  had  ^*^'^"- 
not  been  bommenced  in  time,  that  is,  not  within  mx. 
moaths  next  after  the  ftot  committed.  The  exceiihe 
chaige  haTing  been  clearly  proved,  the  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plamtifF, 
with  liberty  to  the  defendants  to  more.  Accordingly, 
in  ifisifer  term  last,  Gumey  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  against  which 

Marrymt  now  shewed  cause.    The  question  is,  whe- 

Aer  in  ttsnmpsit  to  recover  back  money  improperiy 

tskea  from  tbe  pbdntiflg  the  defendnnts  are  enlMed  to 

Ae  protection  afforded  by  the  '70th  section  of  thtf 

tot,  by  which  it  is  enacted,  *^  that  if  any  action  shall 

be  brought  agamst  any  person,  for  any  thing  d(me  in 

pursuance  of  this  act,  such  action  shall  be  commenced 

vidm  aiz  calendar  months  next  after  the  fiust  com- 

suited;  and  no  writ  or  process  shall  be  sued,  until 

ens  calendar  month  next  after  notioe  shattbe  given  lo 

the  defendant,    and  die  defendant  may  within   Ae 

Bsadi  lender  amends,  and  may  plead  the  same  if  not 

sceipted  in  bar  of  the  action,  ftc.**    This  is  an  action 

far  a  non-feasance,  in  not  returning  back  the  money 

viuch  the  defendants  extorted  fiom  the  plaintifi;  Hie  act 

of  parliament  extends  its  protection  to  cases  of  mis- 

ftszsnce  and  trespass,  and  not  to  cases  of  this  descrip- 

tioQ.    The  action  contemplated  by  the  legislature  is 

diat  species  of  civil  remedy  which  is  used  to  obtain 

a  oompmsation  for  a  tortious  act  done*    In  this  case,' 

the  action  is  brought,  not  in  oonae^ience  of  an  act 

done, 
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1817.  done^  but  of  the  deTendanto  omitting  to  do  tbat  which 
*"^"*  thejrought  to  have  done^  i.  e.  return  the  money.  In  this  i 
m^ains^  csse,  the  damages  are  confined  to  the  preciae  ra^s  which 
MXEAif.  the  defendanU  wrongfully  withhold.  In  actions  of  tort, 
the  damages  are  in  the  discretion  of  the  jury.  The 
term}  tender  of  amends,  applies  expressly  to  an  action 
of  tort;  for  in  an  action  of  contract,  it  is  competent  to 
defendants,  without  the  aid  of  an  act  of  parliament,  to 
tender  the  sum  due^  and  plead  such  tender  in  bar  of  the 
action.  Thelegislature  must  therefore  have  ccmtemplated 
actions  where  a  tender  could  not  otherwise,  be  nade. 
The  action  too  is  to  be  brought  within  six  months 
after  thefoLd  commUted:  there  was  no  (act  committed 
here;  the  six  months  must  therefore  be  calculated 
from  an  indefinite  period.  From  the  terms  act  done, 
fiict  committed,  and  tender  of  amends,  it  is  evident 
that  the  l^islature  ccmtemplated  a  different  species  of 
action  from  that  now  before  the  Court. 

Gumey  contra.  The  officers  were  authorised  l^  the 
act  to  take  the  distress,  and  cause  the  same  to  be  scdd, 
and  to  deduct  out  of  the  proceeds  the  costs  of  the 
distress;  and  as  th^  may  in  execution  of  the  duties  so 
imposed  on  them  by  the  act  have  inadvertently  made 
an  undue  charge,  as  well  as  committed  any  other  wrongful 
act,  it  seems  reasonable  that  they  should  have  notice  in 
one  case  as  well  as  the  other,  for  without  such  notice, 
*  they  may  not  be  aware  of  the  specific  cause  for  which  the 
action  is  brought ;  and  to  shew  that  notice  was  required 
in  an  action  for  money  had  and  received,  he  cited  Gfreen- 
amayy.  Hurd{a\  where,  in  such  an  action,  brought 
i^;ainst  an  excise  officer  to  recover  back  duties  exacted 

after 
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after  the  act  of  parliament  imposing  them  had  expired,         1817« 
such  a  notice  was  held  necessary. 


Lord  Ellenborough  C.J.  From  the  words  of  the 
act  I  am  clearly  of  opinion,  that  it  does  not  apply  to 
a  case  of  this  description :  all  the  expressions  refer  to 
tome  act  done^  or  &ct  committed.  There  most  be  a 
poiitife  act  done :  in  this  case,  there  was  neither  act 
done  uor  fiict  committed.  The  language  of  the  act 
is  too  dear  to  admit  of  any  doubt 

BayleyJ.  If  the  Plaintiff  failed  in  establishing 
his  daim  which  is  for  a  debt,  he  would,  according  to 
the  construction  contended  for,  be  liable  to  treble 
cottdm 

Abbott  J.  By  a  subsequent  part  of  the  clause,. 
the  commisfioners  for  the  division  are  to  defend  the 
action,  and  the  costs  shall  bedefrayed  by  an  assess- 
fflent  OD  the  parish.  I  am  very  clear  that  the  l^iala- 
tare  did  not  intend  the  defence  of  such  an  action  to 
&0  on  the  parish. 

HoLBOTD  J.  concurred. 

Rule  discbarged* 


Umpbblby 
against 

M*LlAN. 
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Cork  against  Saundebs.  (a) 

^J^»K  »•  ASSUMPSIT  for  goods  mM  aad  defivemL    Flea, 
apeenenc  GoMnl  JMOft     At  the  ttui  befwc  DaJho  J.  at 

stipolstcd  to 

sstifn  his  pro-  Ae  last  SfNTiBg  Mttzetf  for  the  comity  of  JC?n^,*  Ae  de- 

a^y,  'the  ac^  flsodaiii  gtfre  ift  tividefice  tti  agreefnent^  rigneS  by  the 

^ITuTS!;"''  »Wnttf  «&d  olhar  ci«diton  of  the  defendant^  mfiich 

bannett  should  r^ted  that  the  said  seteral  cfedCtors  at  a  tneetiitg  on  the 

be  carried  on  ^ 

for  their  benefit  29th  Mordiy  i%\6^  bemg  of  opinion  that  it  would  be 

until  the  next  ....  *      ^       ,  ..••«• 

MkhMtimat,  dsiirable  to  cany  on  Ac  fiirniing  eoncehi  nr  which  the 

the  pro^rr^*^  defendant  was  then  engaged ,  had  rMolved  that  the  same 

^ed^mooff  ■'totild  be  carried  on  until  iSckaebnas  then  nex^  for 

*5\«";  55  »n-  the  benefit  of  the  creditors  who  might  concur  in  that 

solvent  S0si{ncd 

hh  efTcets;  at  resolution»  and  that  they  would  enter  into  an  agreement 

cAofAiMf     ^  toi^easetMeisid  defesKbntfroifthisdebte-onreoeinng 

ciediton  who  tuch  a  cofiiporitibn  as  the  pitoduce  of  his  elKcts  would 

i^rami^^t^''  ateit  of  being  paid  at  that  time.    The  agreement  Aen 

agreed  that  the  fltB«ed,  that  two  oT  the  creditors  had  consented  to  be 


be  carried  on      apsweaaMe  Ibr  a  sum  of  money  tO'  deflray  the  expences 

bf  the  trustees       ^  .  ,  ,  .      *         .      *    . 

for  a  further  of  canymg  on  the  concern,  and  contained  a  stipubtion 

that  a  creditor  that  an  assignment  should  be  immediately  made  by  the 

The'li^aSS!^  defendant,  of  all  his  estate  andeSects,  to  four  of  die  ere- 

mcnt.butwho  ^^fff^  i^  tnist  for  the  benefit  of  themselves  and  the 

had  not  in  any 

wayooDcuned  remaining  creditors.    In  pursuance  of  this  agreanent, 

cooM  not  main-  the  defendant  shortly  afterward  executed  an  assignment 

apiinst  the  u-  <>f  ^^^  eflects  to  the  trustees,  and  the  fiirm  was  carried 

dkbt  aiding  at  ^^  ^7  ^^^  defendant  tmder  the  directions  of  the  trustees, 

the  time  of  the  but  no  division  of  the  property  iras  made  by  the  tru»- 

firit  agreement.  ,^.  »     .  1.  a         .     ,    •  -.   . 

tees  at  MsekaelmaSf  acooordmg  to  the  stipulatioiis  of  the 

(4)  Cauft  was  shewn  at  itfjtnts*  /mr. 

agree-  I 
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Bgpeement;  but  oa  the  aad  ^ot^nnicr,  18169  it  wat  1817* 
agreed  at  a  meeting  of  the  defendant's  creditors,  more  in 
Dombec  than  those  who  had  signed  the  first  agreement^  ^^wi 
that  the  fanning  concern  should  be  carried  on  until 
MSritfriwffV  18179  upon  the  same  terms  and  conditions 
SB  wem-  sttpulatad  tor  in  the  original  agsaaineDt,  At 
thisaiaatiag  tba  plaintiff  was  not  {^eiea^  nar  didhe^ 
ia  #n]F  aanoer,  qoncuv  ii^  or  assent  tOy.  thd  a^Ksment 
then  entfred  into*  l^xia  theas:fiicts:tho  learoedJudge 
diraded  the  jury  to  find  a  verdict  for  the  plaindfl^  with 
liber^  to  the  defendant  to  moice  taentar  aotosuiti  a 
iul6.nisi.waa  accordingly  oblaiaed  in-  last  JEaiter  term 
bf-Msnyo^  and  now 


(knqf  wadfJOagpi  shewed  causa-  The  9iastio» 
fifpsnits  rni  rhr  fffirt  tr  V  giTrrtti*  tH  first  imprwiiiBt  * 
by  thatiastrament  the  phuntiff  agtaad  to  accept  the 
cnmpositiopt  in  the  fiill  expectation* that  the  aftcta*  of^ 
the  insolmt  would  be  sold  at  the  then,  next  Michaelmas, 
and  that  he  should,  tfam  receive  such  dividend  aa  the 
produce oCtl^efibctswaiddjidflDitafc  Itwasiq^oAthe 
Mh  of  this  stipnUtion  thatthejJaintiff.waaiudaefdto 
flgQ  the  agreement,  and  to  consent  to  the  fiurm  being 
canned  oa  until.  MkiaHmoi,  •  The^  deAsitel  has 
thcnfere vifoihited  t|iat  part>  of.  the.  agroemeBt»  whi<ih> 
wsstheipaiiiiudncewimit  teethe  plaiatiff^teflHelll4e  the 
omi^aaiiiaa;  fipa  the  psopesfj  luvi -not  bean'UBldir  mm 
bsaflaydieid<u4beaimifde.  The  agreemMViiir  fiM^ 
edetad  lUl  Jfidkeebiea  .oulyi  and  itweroompatentier 
Thr  irfraJMit  lie  hav*  then  «niislod>  upCH^lhd  sele  and 
dtvisM&.oethe^pMiwtyw.  Tk»  diifcadaitl  eg  hisrUrusiess 
havii^  aei^lecled'et  ikat  Urae-  te  paitem  their  stipuhn 
tien%  the  agrennent  itsdf  hecane  A  nuUityr  thaeoU** 

sideration 


Saunoirs. 
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1817.        sideration  for  the  composition  has  failed:  the  parties 
"""^         are  remitted  to  their  ori^nal  rights.    If  it  be  compe- 

CORK  f  .  il 

i^Mst  tent  to  the  trustees  to  carry  on  the  business  (without 
dividing  the  property)  for  one  year,  they  may  for  two 
or  any  indefinite  number  of  yearsy  and  the  creditors 
may  never  recdve  any  dividcfnd,  or  the  proper^  may 
be  aU  dissipated'  before  the  extended  time  is  expirsd. 
As  to  the  second  agreement,  that  cannot  aflfect  the 
plainti^  he  not  being  either  privy  or  party  to  it. 

Lord  Ellenbobouoh  C.  J.  The  pkintiff  by  the 
terms  of  the  agreement  consents  that  the  property  of 
the  defendant  shall  be  assigned  and  be  in  the  manage- 
ment esclusively  of  the  defendant  under  the  direction  of 
die  trustees  until  Michaelmas.  How  can  the  plaintiff  then 
replace  the  other  creditors  in  the  same  situation?  I 
should  have  been  indihed  to  remit  him  to  his  original 
rights,  if  all  the  other  parties  could  have  been  placed 
in  their  original  situation,  but  that  is  impossible.  Thk 
is  an  anomalous  case  in  which  the  plaintiff  cannot 
stand  in  his  former  situation;  nor  can  I  say  at  preset 
that  the  whole  shall  be  nullified. 

Batlet  J.  By  the  terms  of  the  agreement,  it  is 
stipulated,  that  the  farming  concern  shall  be  carried 
on  uitil  likkaHmaSf  for  the  benefit  of  the  creditors 
who  might  concur,  and  it  contains  a  fiurther  stipulation, 
that  the  debtor  shall  assign  all  his  estate,  immediate^,- 
the  consequence  of  which  would  be,  that  he  would 
thereby  divest  himself  of  all  means  of  payment  It  is 
true  that  the  defendant  remains  in  possession,  but  as 
servant  cmly  to  the  trustees:  he  has  not  a  single  artide 
of  property  irfiidi  he  can  appropriate  to  the  payment  of 
6  his 


Saunders. 
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hisdd)t8.  The  piaintiff  confides  in  the  trustees,  that  1817. 
they  will  perform  the  duties  reposed  in  them :  this  they  " 
ne^ect  to  do,  and  they  postpone  the  period  at  which  i^aimi 
they  ought  to  sell.  The  non-division  however  of  the 
property  cannot,  under  the  circumstances,  remit  the 
creditor  to  his  original  rights.  The  parties  not  having 
provided  for  that  event  by  the  terms  of  the  agreement, 
it  appears  to  me  that  their  only  remedy  is  in  equity. 
Suppose  the  trustees  had  refused  to  sell,  and  the  de- 
fendant had  ur^ed  them  on ;  could  the  plaintiff  have 
sued  hi  that  cftse?  The  conduct  of  the  defendant  in 
respect  of  the  postponement  amounts  only  to  this,  that  he 
does  not  find  fault  with  the  trustees.  But  I  do  not  think 
that  that  puts  the  plaintiff  in  a  better  situation  than  if 
die  postponement  had  been  the  mere  act  of  the 
trustees. 

Abbott  J.  The  agreement  is  not  yery  accurately 
worded;  it  provides,  however,  that  the  debtor  shall 
assign  all  his  effects,  and  therefore  deprives  him  of  all 
means  of  payment.  Two  persons  agree  to  advance  two 
several  sums  of  money;  the  plaintiff  .by  signing  the 
agreement,  induces  them  to  make  themselves  respon- 
sible for  this  advance,  and  the  defendant  is  induced  to 
assign  his  effects.  It  is  not  contended,  that  prior  to 
Michaelmas  the  plaintiff  could  have  sued ;  but  it  is  said, 
that' as  the  trustees  did  not  sell  at  Michaelmas,  the 
plaintiff  may  now  sue ;  but  how  can  the  debtor  get 
back  his  effects?  I  think,  therefore,  that  the  circum- 
stance of  the  plaintiff's  not  having  concurred  in  post- 
poning the  sale  does  not  remit  him  to  his  original  right 
of  action.  Whether  any  other  remedy  may  be  open 
to  him  is  another  question ;  it  is  worthy  of  remark  that 

VoL.1.  E  the 
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1817.        the  number  of  creditors  who  agreed  to  postpone  tbe 
~~~*         sale  exceeded  the  number  of  those  who  oriflinall y  signed 

Coiic  "  •       «^ 

agairtst        the  a^eement 

^      Saunders*  ° 

HoLBOYD  J.    The  only  doubt  which  I  can  entertain 
in  this  case  is  in  consequence  of  the  itistrument  con- 
taining an  agreement  to  release  on  pejrment  of  the  com- 
position.   If  that  had  been  omitted,  inasmuch  as  there 
is  a  fund  provided,  it  might  perhaps  have  been  a  satis- 
faction of  the  debt,  and  might  have  been  so  pleaded, 
according  to  the  doctrine  laid  down  in  HeatXcote  ▼. 
Cruichhanks.  (a)     The  efiTect  however  of  this  iigreemeot 
to  release  seems  to  be  this,  not  that  the  composition 
should  cerate  immediately  as  a  satisfaction  when  paid, 
but  that  the  creditors  were  then  to  give  a  formal  relesse 
by  deed,  and  that  the  debtor  was  not  to  be  dischai^ 
until  such  deed  was  executed.    It  seems  to  m^  there- 
fore, that  the  plaintiff  is  not  entitled  to  recover. 

Rule  absolute. 
(«)  ft  T.J?,  ft;. 


Phipps  against  Sculthobpe.  (a) 

h2^?rut*to  A^^^®^  ^^^  ***®  ^^  occupation,  and  verdict  for  the 
JB,  for  a  term  plaintiff  for  a  year's  rent.     At  the  trial  before 

determioable 

by  a  BoUoe  to  Dattas  J.  at  the  last  spring  assizes  for  the  county  of 
ht^g^'su'ch  t«m  '  Sunyf  the  plaintiff  gave  in  evidence  that  in  February, 

Cappties  toif., 
the  Undtord, 

for  leave  to  become  the  tenant  inttead  of  B^  and  upon  A*  oonseating,  agreef  to  stana 
in  i?.*B  place,  and  offers  to  pay  rent :  Held  that  (though  B*%  term  had  not  been  deter- 
mined either  by  a  notice  to  quit  or  a  surrender  in  writing,)  ^.  might  maiotaln  an  action 
for  use  and  occupation  against  C,  and  that  the  latter  could  not  set  op  S*%  title  ui  de- 
fence to  that  action. 

(«)  Cause  was  shewn  at  Serjcatiis*  Imk. 

i8i5' 
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1815,    ^^    premises    in   question  were    let  by  him         1817* 

under  a    written   instrument    to  one  Neuoion  Frier'^        ■ 

hkkSf  at  a  certain  rent,  to  hold  from  the  14th  February^         againsf 

fiir  three  calendar  months,  and  from  the  expiration  of    Sculthorfe. 

that  period  for  three  calendar  months  longer,  and  so 

on,  from  three  months  to  three  months,  and  either 

party  was  to  give  the  other  six  calendar  months'  notice 

to  quit    That  the  defendant,  after  Hieis  had  occupied 

the  premises  about  two  months,  applied  to  the  plaintiff, 

to  become  the  tenant  instead  of  Hicks^  stating  that 

ISck  owed  him  a  sum  of  money,  which  he  hoped  to 

get  by  taking  hid  stock,  and  that  upon  his  consenting, 

the  defendant  took  the  premises,  and  agreed  to  stand 

in  Hickfs  shoes,  and  further  that  the  Defendant  offered 

to  pay  the  plaintiff  a  quarter's  rent     It  was  objected, 

that  the  plaintiff  could  not  recover,  because  Hicks^  not 

having  transferred  his  interest  to  the  plaintifi^  still  had 

in  him  the  \^pl  interest,  and  that  the  present  plaiuti£^ 

havingno  legal  estate,  was  not  entitled  to  recover;  but  the 

learned  Judge  directed  the  jury  to  &nd  a  verdict  for  the 

plainti^  reserving  to  the  defendant  leave  to  move  to  enter 

a  nonsuit ;  and  Manyaty  in  last  Easter  term,  obtained 

a  rule  nisi,  against  which  cause  was  now  shewn  by 

Oiukm  Serjt*  {Arabin  was  with  him).  To  make  the 
defendant  liable  for  use  and  occupation  it  is  sufficient 
to  shew  that  he  occupied  as  tenant  to  the  plaintiff:  and 
be  cannot  then  dilute  his  landlord's  title.  The  eri* 
dence  is  abundant  on  that  point :  he  ofiers  to  stand  in 
the  place  oi  Hicks  who  before  was  the  tenant,  and  by 
the  landlord's  assenting  to  that  proposal,  the  defendant 
himself  became  tenant;  and  if  any  thing  were  wanting  to 
£  2  prove 
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J8l7i        prove  >a  teliancy,  it  is  amply  supplied  by  an  express 
offer  to  pay  rent.    The  Court  here  called  upon 


Pttirpf 
agaiast 

SCOLTBOAPB. 


ManyaL  The  legal  interest  in  these  prenuscs  wns 
conveyed  to  Hich^  in  1815^  by  the  written  agreement, 
and  that  interest  must  continue  in  him  till  terminated  in 
the  mode  there  pointed  out,  i.e.  by  six  months'  notice  to 
quit ;  no  such  notice  was  given,  therefore  Hichfs  inter- 
est must  have  continued  up  to  the  present  time,  unless 
he  has  duly  surrendered  his  estate  in  the  premises.  By 
the  statute  of  frauds,  such  a  transfer  of  his  interest  to 
be  valid  must  be  in  writing :  Bolting  v.  Martin  (a),  and 
MoUeU  y.  Brqyne  {b)f  are  decisive  that  a  tciumcy  from 
year  to  year,  is  not  determined  by  a  parol  licence  from 
die  landlord  to  the  tenant  to  quit,  4m  well  as  that  a  pa- 
xol  assignment  of  a  lease  from  year  to  year  granted  by 
parol  Js  void  under  .the  statue  of  frauds.  HiciSf  there- 
fore,  did  not  duly  surrender 'his  interest;  and  that  being 
a  continuing  term  and  never  assigned,  Hkh  still  con- 
tinued tenant;  and  as  between  the  parties  to  the  soit, 
the  legal  relation  of  landlord  and  tenant  never  snb- 
sisted;  and  the  effect  of  determining  that  die  plaintiff 
may  recover  in  this  action,  will  be,  that  he  has  a 
double  remedy  for  the  rent,  both  against  Hicis  and  the 
defendant. 

Lord  Ellbmborough  C.  J.  I  think  diat  there  is 
sufficient  evidence  to  entitle  the  plaintiff  to  recover :  the 
defendant  apph'es  for  leave  to  take  the  premises,  and 
upon  obtaining  the  landlord's  consent,  does  take  them, 
and  agrees  to  stand  in  i7icit«'s  shoes;  and be^des  that,  he 

(a)  I  Ctfm/S.  3x7.  (^  a  CmfK  zoj. 

8  ofiers 


Paipts  * 
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oflers  to  pay  rent :  tfiis  is  more  than  guffictent  to  create 
a  tenancy;  and  being  once  a  tenant  it  h  not  compe- 
tcm  to  him  to  dispute  his  landlord's  title.  V^* 

SCVLTBOBPI. 

Baylet  J.  I  think  that  the  defendant,  by  taking 
the  premises  of  the  plaintii^  and  agreeing  to  stand  in 
HiMs  shoes,  became  tenant,  and  that  he  cannot  call 
in  question  his  landlord's  title  to  let. 

AsBorr  J.  The  defendant  agrees  to- take  the  pre*- 
miws  of  the  plainti^  does  take  and  enter,  and  dieii 
mp,  that  bk  landlord  has  no  right  to  let :  whereas  by 
a  weUHPeoogniaed  rule  of  law  a  tenant  cannot  dispute 
the  title  of  his  landlord. 

HoLaoTD  J.  concnrred. 

Rule  dlsdiargeA 


Holland  and  Another  against  Hall  and    TWi^, 

JVbv.  6th. 

Gill*  (a) 

TJECLARATION  stated,  that  by  agreement  (21st  whtnj. 

1%,  18x6),  between  the  plaintifis  and  defendants  [^B^i^-tSrd 

it  was  agreed  (inter  alia)  that  the  plaintiffi  would  sell  *'?J2^®'^  '  ^^' 

to  the  defendants  one  third  share  in  a  ship  called  the  to  be  employed 

on  a  joint  sd* 

Bidtmandj  for  a  certain  sum,  one  moiety  to  be  paid'  ventutcin  the 
far  by  the  defendant  Gf^Ts  acceptance  payable  six:  Zl^^JL^, 

to  Scmh  Am- 
fWt  eoocrary  to  an  order  in  council  then  in  force :  Held  that  (the  agreement  beingf 
esdrc,  and  containing  on  the  face  of  it  an  illegal  ttipnlktion,)  it  lay  on  the  party  lecking 
tocn&ice  the  same  to  fhew  that  means  had  been  used  to  obtain  a  licence,  or  that  the 
illegal -parpose  had  been  abandoned,  and  tha(  in  failure  thereof  ^.'codIc!  not  recover 
kr  the  ihaic  of  the  shlp^ 

(a)  CnatV9Mihewn.%tSiiytMtt*Imk 

E  3 
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* 

1817.        months  after  date  from  that  day,  and  the  other  moiety 
,  '  to  be  paid  by  the  defendant  HaW&  like  acceptance; 

Holland  mt  ^  -^ 

ataintt  the  ship  to  be  taken  with  all  faults  as  ahe  lay  in  the 
QtteefC^  dock  on  tlie  2d  December  then  last,  after  which 
date,  allexpences  upon  her  to  be  borne  in  the  same 
proportions  as  the  interests  were  held  ;  the  plaintiffs  to 
bear  two-thirds  of  all  outfit  and  disbursements,  and 
the  defendants  one^third  thereof;  and  the  plmntifls 
agreed  to  furnish  an  account  of  all  disbursements 
incurred  upon  the  said  vessel,  since  the  ad  of  Deeewber 
then  lastf  up  to  the  time  of  her  sailing  firom  Livetpool; 
and  to  receive  in  payment  for  the  same  the  defendant 
CrilFs  acceptance  of  the  plaintifi'  draft  for  one  half 
the  same^  at  foor  months'  date  firom  the  day  the  vefisd 
should  be  cleared  at  Liverpool  costom-house;  and  for 
the  other  half  of  the  said  charges  and  disbursements, 
the  defendant  HaW^  like  acceptance  of  the  plaintifis' 
draft.  Averment,  that  plaintiffs  did  sell  the  defendants 
one-third  share  of  the  ship,  and  that  they,  in  pursuance 
of  the  agreement,  drew  bills  of  exchange  upon  Gill 
and  Hall  which  were  presented  for  payment;  but 
that  the  defendants  refiised  to  pay  the  said  bills  or  in 
any  other  way  to  pay  for  the  price  of  the  said  diip ; 
and  that  although  the  plaintifi  did  furnish  the  de- 
fendants with  an  account  of  all  disbursements,  nnce 
the  2d  December  up  to  the  ist  Jufyy  1816,  the  time  of 
the  vessels  sailing  fix>m  Liverpool^  one-third  of  which 
amounted  to  £  ;  and  although   the  vessdf  on 

the  1 6th  June^  was  cleared  out  of  Liverpool  costom- 
house,  and  although  the  plaintiffs  caused  their  drafts 
to  be  presented  to  the  defendants  respectively,  for  a 
moiety  of  their  disbursements  for  their  acceptance;  yet 
the  said  defendants  refused  to  accept  the  said  drafts,  or 

to 
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Holland* 
ainst 

ALL. 


am 
Hai 


to  pay  the  amount  of  the  diBbuneinent&  Plea,  general        1817. 
ifliiie.     At  the  trial  before  Dallas  J.  at  the  last  spring 
atnscB  for  the  county  of  Suny^  the  plaintiff,  in  support 
of  his  case,  gave  in  evidence  the  agreement,  which 
contained,  besides  the  part  set  out  in  the  declaration, 
among  other  things,  the  following  clause :  *<  And  it  is 
hereby  further  agreed  between  the  said  parties,  that 
diey  shall  be  jointly  interested  in  the  same  proportions, 
in   a  voyage  to  be  undertaken  mth   the  said  ship 
Btdmond,  from  Liverpool  to  a  port  in  HoUand,  with 
acaigoof  rock  salt;  and  also  in  a  further  voyage  to 
SoM  Americoj  with    a  view  to  sending  out    some 
Dulitary  stores  to  that  quarter.      For  this  purpose 
MoOand  Ackers  and  Co.  have  lately  bought  a  quantity 
of  lailitary  stores,  which  they  now  hold,  and  also  the 
said  George  Gill  and  John  Hall  have  bought  a  quantity 
of  dmilar  articles,  and  it  is  the  intention  of  these 
parties  to  ship  the  said  military  stores  on  board  of 
some  small  vessel,  either  from  Liverpool  or  London, 
which  may  be  chartered  for  the  purpose^  to  go  to  a 
port  in  HoUandj  to  meet  the  Richmond^  with  a  view 
to  be  transhipped  on  board  her,  as  circumstances  may 
best  direct/'     It  was  objected,  on  the  part  of  the  de- 
fendantSy    that  the  exportation  of  military  stores  was 
Gontrary  to  an  order  in  council  in  full  force  at  the 
date  of  the  agreement,  and  such  order  in  council  by 
the  act  29  G.  2.  c.  16.  having  the  same  force  as  an  act  of 
pariianaent,  and  this  being  one  entire  contract,  the  whole 
iostmment  was  vitiated.     No  evidence  was  ofiered  that 
the  plidntifi^  either  obtained  or  used  any  means  to 
procure  a  licence.     Dallas  J.  directed  the  jury  to  find 
3  verdict  for  the  plaintiffs,  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit.    The  jury  found  a  verdict 

E  4  for 
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I8I7.  for  the  platntiffi,  and  in  Easier  term  last,  a  rule  was 
obtained  by  Marryat  for  setting  aside  the  same^  and 
entering  a  nonsoit;  and  now  cause  was  shewn  by 

GvmeyandChitfy.  Although  this  agreement,  if  car- 
ried into  eSect  before  the  expiration  of  the  time  limited 
by  the  order  in  council,  and  without  a  licence,  would 
be  ill^;al,  still  as  the  mere  effluxion  of  time^  the  procur- 
ing of  a  licence,  or  the  abandonment  of  the  illegal  voy- 
age, might  l^Iize  the  wholes  it  is  not .  necessarily 
imlawfol;  and  the  presumption  is  in  fiivonr  of  ita  le- 
gality. And  they  cited  SewM  v.  Boyil  Exchange  As- 
surance Compamf  (a),  Haifus  v.  Bnuk  (i),  to  shew  that 
subjecte  may  enter  into  a  contract  illegal  at  the  tim^ 
which  may  be  rendered  lawful  before  it  is  actually 
completed. 

Marryat  and  Omn/n  contra  were  stopped  by  the  Court 

Lord  EuLENBORomiH  C.  J.  The  parties  by  this 
agreement  appear  to  have  contemplated  one  entire  ad- 
venture^ whidi  was  originally  illegal;  and  I  cannot 
discover  that  the  illegal  purpose  was  ever  abandoned ; 
or  that  any  thing  was  done  to  legalize  it. 

Bayley  J.  concurred. 

Abbott  J.  If  there  b^  on  the  face  of  the  agree- 
ment, an  illegal  intention,  is  it  too  much  to  say,  that 
the  burden  lies  on  the  party  who  uses  expressions  prim£ 
facie  importing  an  illegal  purpose,  to  shew  that  the  in- 
tention was  legal  ? 

HoLROYD  J.  concurred. 

Rule  fkbsolnte* 
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CARTRrocE  against  Griffiths,  (a) 

T^EBT  on  bond.     The  declaration  was  in  the  follow-   Declaration  by 
ing  form :  JVm.  Cartridge,  treasurer  of  the  friendly  ^.'Sr 


iO- 


sode^^  cS  Loyal  Britons^  complains  that  defendant,  on  ^^^*  <>"  •  ^^^ 
the22d  Sqft.  x8io,  by  his  writing  obligatory,  Slq^  ac-  ireamm;  Picm, 
knowlsdged  himself  trf  be  boimd  unto  one.  Wm.  FarUy  ^i^o'd^elT' 
(thea  being  treasurer  of  the.said  society)  in  the  pum  of  1"  !j!!^khout * 
/. :  and  that  the  said  defendant  had  not  paid  the  si4d  ^^*'>"S  ^^°>  <^ 

^  ^  ^  be  treasurer  to 

som  of  money  to  Wm.  Farley  while  he  was  treasurer  as  the  society : 

r         .*  1        1   •     .«.    •  i_     1        L  Held  that  ^. 

^uoresaid,  or  to  the  plaintitt  smce  he  has  become  trea*  was  cntitlcil  to 
snrer,  or  to  any  other  person  on  behalf  of  the  said  '*~^*^'* 
sodeQr.  Plea,  non  est  factum.  At  the  trial  before 
Bwrraugh  J.  at  the  last  spring  assises  for  the  county  of 
GhueesteTi  the  bond  produced  in  evidence  was  a  com- 
mon money-bond  from  the  defendant  to  JVm.  Farley^ 
ixdtiota  stating  him  to  be  treasurer  of  the  society  i  but  it 
was  proved  that  this  was  a  security  belonging  to  the 
society,  that  Farley,  at  the  date,  was  treasurer,  and 
that  the  plaintiff  had  succeeded  him  in  that  office. 
It  WAS  objected  that  this  was  a  variance,  and  the 
lesiDed  Judge  considering  the  point  doubtiul  non- 
suited the  plaintiff,  with  leave  to  move  to  enter  a 
verdict;  and  a  rule  nisi  having  been  obtained  in  last 
Saster  term  by  Jeroisy  cause  was  now  shewn  by 

X 

Jessop.  By  stat  33  G.  3.  c*  54.  ^.11.  *'  all  securities 
and  effects  belonging  to  these  societies  vest  in  the  trea- 
surer, and  on  his  death  or  removal  in  the  succeeding 
treasurer,  and  shall  in  all  law-proceedings  be  stated  to 

(0)  Csnse  Was  shewn  at  Strjeents*  Imt* 
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18 17.  be  the  property  of  such  treasurer."  It  is  not  shewn  on 
"         this  record  that  the  bond  was  given  to  Wm.  Farley  in 

against         his  character  of  treasurer,  but  only  then  being  treasurej-; 

•irriTHt.  ^^^  .^  ^^^  consistently  with  that  allegation  have  been 
given  to  him  in  his  individual  character ;  and  in  that  case 
the  present  plaintiff  can  have  no  right  of  action.  [Lord 
Ellenbarough  C.  J.  By  the  6th  seqtion  it  is  provided 
that  the  treasurer  may  take  securities  in  his  own  name 
without  other  description :  if  thaf  be  an  objectioD,  it  is 
on  the  record ;  but  what  is  the  variance  which  was  the 
ground  of  nonsuit?]  Assuming  that  the  declaration 
shews  the  bond  to  have  been  given  to  Farley  as  trea^ 
surer,  there  is  «  variance  between  the  bond  in  the  de- 
daration  and  the  bond  produced  in  evidence^  for  the 
bond  produced  in  evidence  is  to  Farley  in  his  indi- 
vidual character* 

Lord  Elunbobotjoh  C.  J.  The  declaration  does 
not  state  that  the  bond  was  given  to  Farley  as  trea« 
surer,  but  only  then  being  treasurer.  The  eflfects  of 
tlie  society  vest  by  law  in  the  treasurer;  and  the  opera- 
tion of  the  statute  is  to  transfer  the  security,  which 
vested  in  Farley^  to  the  plaintiff,  who  is  alleged  and 
proved  to  be  the  present  treasurer.  I  cannot,  therefore^ 
discover  any  ground  for  saying  that  there  is  any  mis- 
take. The  plabtiff  says  that  the  defendant  is  bound 
to  him,  and  he  is  bound. 

Bayley  J.    The  only  issue  is.  Did  tlie  defendant 

execute  such  a  bond  as  is  stated  in  tlie  declaration? 

Now  the  bond  in  the  declaration  is  stated  to  be  a  bond 

to  IV.  Farley^  then  being  trea^irer:  the  allegation,  then 

14  being 
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being  treasurer,  is  no  part  of  the  bond,  but  an  extrinsic 

ft£L 

Cartrioob 

Abbott  and  Holrotd  Js.  concurred.  Griffiths. 

Rule  absolute; 


RooTH  against  Wilson-  (a) 

PASE  against  the  defendant  for  not  repairing  the  wf.  tends  hb 

fences  of  a  close  adjoining  that  of  the  plaintiff,  bI^mo^.,^ 

whereby  a  certain  horse  of  plaintiff;  feeding  in  the  ]Jurda7kin^ 

pUintiff's  clos^  through  the  defects  and  insufficiencies  lldSJf*"'*?^*"' 

of  the  fences^  fell  into  the  defendant's  close,  and  was  V^^  leparated 

from  a  6eld  of 

killed    Flea,  not  guilty.     At  the  trial  before  Richardi  c.  by  a  fence, 

T>  11^-  •        ^       t  i*  -K-^  which  C.  was 

oaron,  at  the  last  spring  assizes  ior  the  county  of  ^o^-  bound  to  repair; 

tingham,  it  appeared  that  the  horse  was  the  property  |j,e  badTtateTf 

of  die  plaintiff's  brother,  who  sent  it  to  him  on  the  }Ij,a*oM  field 

night  before  the  accident ;  that  the  plaintiff-  put  it  into  ^^^^'^^^^^!'' 

his  stable  for  a  short  time,  and  then  turned  it,  after  Held  that  3., 

though  a  gra- 

dark,   into  his   close,    where  his  own   cattle  usually  taitous  bailee, 

grazed,  and  that  on  the  following  morning  the  horse  tain  an  action 

was  found  dead  in  the  close  of  the  defendant,  having  JSo"er  thc*va- 

fallen  from  the  one  to  the  other.     The  liability  to  ^^o^^^<>^^' 

rqNur  was  admitted.     Defence,  that  the  plaintiff  had 

oot  such  a  property  in  the  horse  as  to  entitle  him  to 

maintain  this  action.     The  learned  Judge,  however, 

suffered  the  cause  to  proceed,   and  the  jury  found 

a  verdict  for  the  plaintiff.     In  Easter  term  last  a  rule 

was  obtained  by  Reader  for  setting  aside  this  verdict 

(«■}  Cause  was  shewn  at  Serjeants^  Ian* 

and 
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181 7«        and  having  a  new  trial,  against  whidi  cause  was  now 
shewn  by 

WI] 


ROOTH 

\asnst 

ILSON. 


Copley  Seijt     The  plainti£P  had  a  property  in  the 
horse  sufficient  to  entitle  him  to  maintain  this  action : 
be  bad  possession  of  the  horsey  as  a  gratuitous  bailee^ 
and  possession  is  sufficient,  as  against  a  wrongdoer. 
Thus  a  bailee  of  goods  to  keep,  or  an  agister  of  cattle^ 
may  maintain  trespass  (a)  against  a  wrongdoer :  and  in 
the  case  of  felony,  it  has  been  holden  that  the  pro- 
perty is  well  laid  in  the  following  bailees;  agister  of 
cattle,  innkeeper,  washerwoman,  carrier,  and  eren  in  a 
btage-coachman  not  being  a  part-owner  of  the  coach.  (2) 
These  authorities  are  decisive  in  support  of  the  plain- 
tiff's right  to  maintain  this  action.     It  may  be  said  that^ 
the  defendant  would  thereby  be  subjected  to  the  costs 
of  actions,  both  at  the  suit  of  the  bailee  and  the  abso- 
lute owner  of  die  property ;  but  the  case  of  FteweUin  v. 
Bave{c)  is  dedsive  that  that  consequence  would  not 
follow.     It  was  there  expressly  held  **  that  if  goods  are 
bailed  to  one  man,  to.  bail  to  another,  and  the  first 
bailee  doth  not  deliver  them  over,  but  converts  them 
to  his  own  use^  he  thereby  makes  himself  liable  to  an 
action,  both  of  the  first  bailor  and  of  the  person  to 
whom  they  were  to  have  been  bailed ;  but  both  shall 
not  have  their  action,  but  he  that  first  begins  the  action 
shall  go  on  with  tlie  same.''     The  present  plaintiff 
must,  therefor^  go  on  with  the  action  he  commenced, 
and  the  judgment  obtidned  by  him  will  be  a  bar  to  an 
action  by  the  other,  (d)    To  support  this  action,  it  is 

(«)  %  ML  Mr. SSI'        W  %Bgsttf.Ce$^. 

(r)  xAr/f/r«^,69.  (d)  Srp.  Tresf,  67.    %MUA^.s^f^S' 

not 
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not  necessaiy  that  the  plaintijCT  should  be  liable  over  to 
the  original  owner  of  the  hone;  if  it  were,  however,  he 
was  so  liable  in  this  particular  case;  for  he  turned  the 
hone^  after  dark,  into  a  dangerous  pasture^  to  which 
it  was  miaocustomed ;  and  though  the  place  might  be 
pofectlj  safe  to  his  own  cattle,  which  were  used  to  it, 
yet  to  this  anidial  it  waa  otherwise;  it  was  negligence 
therefore  in  him,  in  turning  the  horse  into  that  field,  and 
in  that  case  be  is  clearly  liable  to  the  original  owner. 

Sioin  contra*  The  gist  of  this  action  is,  the.  conse* 
(joeBtial  damage;  the  person,  therefore,  who  has  actu*' 
ally  sustained  the  damage,  must  sue.  The  plaintiff 
hsfiiig  no  interest  in  the  horse,  is  not  daqiAified  by  its. 
desth;  and  therefore  cannot  sue :  the  action  can  cmly  be! 
maintained  by  the  owner  of  the  animal,  he  alone  being 
damnified.  The  plaintiff  has  not  paid,  or  bem  called 
upon  to  pay,  the  value  to  the  owner ;  assuming,  how- 
ever, that  a  mere  liabili^  to  damage  is  sufiicient  to 
enable  him  to  maintiiin  this  action,  he^has  here  incurred' 
no  such  liability ;  for  he  has  been  guilty  of  no  negligence/ 
A  gratuitous  bailee  is  bound  to  take  the  same  care  only 
of  the  proper^  intrusted  to  him^  as  he  would  of  his  own; 
and  the  plaintiff  in  fiict  turned  the  horse  into  that  pa^ 
tore-field,  which  his  own  cattle  were  in  the  constant  habit 
of  nai^:  in  so  doing  he  took  the  same  care  of  the  pro- 
perty intrusted  to  him,  as  he  would  of  his  own ;  and 
then  he  is  hot  liable  over  to  the  original  owner. 

Lord  EixsNBOBouoH  C.  J.     The  plaintiff  certainly 
was  a  gratuitous  bailee,  but  as  such,  he  owes  it  to  the' 
owner  of  the  horse  not  to  put  it  into  a  dangerous  pas* 
ture;  and  if  he  did  not  exercise  a  proper  degree  of  care 

he 
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i8l7*  be  would  be  liable  lor  any  damage  whicb  die  horse 
"'"'^  might  tustam.  Perhaps  the  horse  might  have  been  safe* 
^mut  during  the  daylight,  but  here  he  turns  it  into  a  pasture 
to  which  it  was  unused  after  dark.  That  is  a  degree 
of  n^ligenoe  sufficient  to  render  him  liable:  sudi  lia- 
bility is  sufficient  to  enable  the  plaintiff  to  maintain  this 
action ;  he  has  an  interest  in  the  integrity  and  safety  of 
the  animaly  and  may  sue  for  a  damage  done  to  that 
interest. 

Bayley  J.  I  am  entirely  of  the  same  opinion :  the 
plaintiff  by  receiving  the  horse  becomes  accountable. 
Case  is  a  possessory  action ;  the  declaration  merely  states 
that  it  was  the  horse  of  the  plaintiff;  if  this  had  been  an 
indictment,  might  it  not  have  been  described  as  the 
horse  of  the  plaintiff?  as  in  the  common  case  of  goods 
stolen  from  a  washerwoman. 

Abbott  J.  I  think  that  the  same  possession  which 
would  enable  the  plaintiff  to  maintain  tre^ass,  would 
enable  him  to  maintain  this  action. 

HoLROYD  J.  The  plaintiff  was  entitled  to  the  be- 
nefit of  his  field  not  only  fi>r  the  use  of  his  own  cattle, 
but  also  for  putting  in  the  cattle  of  others ;  and  by  the 
negligence  of  the  defendant  in  rendering  the  field  un- 
safe, he  is  deprived  in  some  degree  of  the  means  of 
exercising  his  right  of  using  that  field,  for  either  of 
those  purposes.  Whether,  therefore,  the  damage  ac- 
crues to  his  own  cattle,  or  the  cattle  of  others,  he  still 
may  maintain  this  action. 

Rule  discharged. 


IN  THE  Fifty-eighth  Year  of  G£0RGE  III. 


The  King  against  The  Inhabitants  of  Wands- 
worth, (a) 

TNDICTMENT  against  the  defendants  for  not  re-  Where  the  de- 

A       .  .  ^  fcndaat  has 

painng  a  common  highway.      The  defence  was,   been  acquitted 

1      .  .  ,  ,,.-.,        on  an  indict- 

that  It  was  a  private  and  not  a  public  road.      At  the  mcnt  for  not 

trial  before  Dallas  J.  at  the  last  spring  assizes  for  Sf c«Srt ISu' 

the  county  o( Surry,  it  appeared  that  this  was  a  road  dis-  °^Ii^"e\\he'' 

taut  fire  miles  from  the  metropolis,  lying  between  en-   will,  under  very 

spcoai  ciicnm* 

dosed  grounds,  with  a  common  at  one  end,  where  the  ttancef^tDspend 

cattle  fed  at  all  times  of  the  year ;  that  about  forty-four  jQagmcQt,^o  at 

years  ago,  in  a  part  of  this  road  where  there  had  been  **^j*?j***j^  {^^^ 

a  douffh,  a  brick  arch  had  been  turned  at  the  expence  ^^  question 

°  reconsidered 

of  one  of  the  parishioners ;  that  for  eleven  years  succes-  upon  another 

sively,  another  of  the  parishioners  had  compounded  for  ^thoiitthepr«- 
his  statute  duty,  by  r^airing  a  part  of  this  road ;  that  it  {^^j^od^ 
had  been  constantly  used  by  the  parishioners  for  convey-  "*"'• 
inggravel  from  pits  on  Wandsworth  common  for  the  repair 
of  the  other  roads  in  the  parish ;  besides  which,  much 
eridenoe  was  given  to  shew  that  it  had  generally  been 
mei  as  a  highway.    These  &cts  were  proved  on  the 
part  of  the  prosecution.    The  defendants  called  no  wit- 
nesses and  the  jury  found  a  verdict  Tor  the  defendants. 
In  Easter  term  last,  Gumy  applied  to  the  Court  for  a 
role  to  shew  cause  why  there  should  not  be  a  new  trial, 
admitting  at  the  same  time,  that  it  was  contrary  to  the 
onud  practice  of  the  Court  to  entertain  such  a  motion  / 

where  the  defendant  had  been  acquitted  upon  Vb  indict-         ^^  / 
meat.    The  Court,  adhering  to  their  rule  not  to  grant 

(a)  Cause  was  shewn  at  ^ei^Vtfu/j' /fill. 

anew 
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.18 17*        a  new  trial  in  such  a  case^  permitted  Gurmy  to  take  a 
rule  for  staying  the  entry  of  the  judgment  upon  the 
mgmitst        verdict  giyen  at  the  Uriah 

The  lahabi* 
unti  of 

WiiNDswoKTH.  Marryat  and  Lowes  now  shewed  cause  against  the 
rulci  and  contended  that  the  efiect  of  the  present  rule, 
if  successful,  would  be  to  grant  a  new  trial  in  a  criminal 
case,  when  the  defendant  had  been  acquitted,  and  diat 
was  contrary  to  the  practice  of  the  Court;  and  th^ 
cited  Bex  y.  Reynell  (a),  and  Rex  ▼.  Manru  (ft) 


,  Gurnetf  and  Nolan  contra.  If  this  verdict  be  fol- 
lowed by  judgment  and  another  indictment  be  preferred, 
the  judgment  may  be  given  in  evidence,  and  will  oper- 
ate strongly  with  the  jury ;  if  the  Court,  therefore^  see 
that  this  verdict  is  against  the  weight  of  the  evidence, 
they  will  feel  disposed  to  make  this  ruleabsolute,  which 
will  enable  the  prosecutor  to  try  the  question  again 
without  the  prejudice  that  must  necessarily  be  created 
by  the  verdict  given  in  this  case;  and  they  cited  JRex  v. 
The  Inhabitants  of  Oxfordshire  (c),  and  Rex  v.  Inhabi-^ 
tanis  of  Middlesex  {d)^  to  shew  that  under  special  cir- 

cum- 


ia)  6 £a$t,$iS'  (h)  aM.&S, 337.  {e)  16  Aw/,  wj. 

'  {i)  Rex  T.  The  InhMants  of  Middiesex,  Thic  was  an  indtctment  for 
HOC  repairiog  JCiiff  i/Im  bridge.  Defeodantf  pleaded^  tb^t  from  time  im- 
memorial the  bailifTs  and  freemen  of  KhisCot  had  repaired,  and  of 
tight  ooght  to  repair  the  same.  The  case  stood  for  trial  at  the  sittings 
•after  Trmry  term,  53  G.3. ;  but  a  similar  indictment,  charging  that  from 
time  immemorial  the  baililTs  and  freemen  of  Kingston  were  bound  to 
repair,  immediately  preceded  it,  and  was  6rst  tried.  Upon  that  trial  there 
'was  evidence  that  the  corporation  was  liable;  but  it  tvrned  out  that 
the  hai^i  were  officers  of  comparatively  modern  creation,  and  that 
they,  therefore,  could  not  be  mmemdrialfy  bound  to  repair.  Upon 
that  indictment  tlie  defendants  were,  therefore,  acquitted ;  and  The 
JQrvf  f .  Middlesex  being  then  called  on,  the  defeftdtnts'  connacl  found 

Uiat 
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cufflstances  such  a  rule  had  been  acted  upon  in  this        I8I7. 
court  J 

The  Kino 
against 

Lord  E1XSNBOROU6H  C.  J.  My  objection  to  making  tants  of 
this  rale  absolute  Ls,  that  the  Court  will  thereby  be  do-  Wandsworth. 
ing  indirectly  that  which,  if  they  did  directly,  would  be 
contrary  to  the  established  practice  of  the  Court,  acted 
upon  in  a  variety  of  cases ;  that  is,  they  will  in  effect  be 
granting  a  new  trial  in  a  criminal  case,  where  the  de* 
fendant  has  been  acquitted.  But  there  certainly  have 
been  instances  (as  in  the  cases  of  Caversham  and  Kingston 
^f^^i)  where  the  Court  has  suspended  the  effect 
of  a  former  yerdict,  when  great  injustice  would  arise 
finm  precluding  further  discussion.  In  the  Kingston 
bridge  case^  if  we  had  not  adopted  this  rule,  the  county 
ot  Middlesex  would  have  been  fixed  with  the  repair  of 
the  bridge^  though  it  appeared  upon  the  evidence  that 
other  persons  were  bound.  So  in  this  case^  it  seems  to 
me,  that  to  maintain  the  present  verdict  would  be  to 
send  the  parties   to  a  second  trial,  with  a  millstone 


that  the  umc  l«ct  which  occasioned  the  acquittal  in  the  last  case» 
i.e.  that  the  htilifs  and  freemen  were  charj^ed  to  be  liable,  must 
eqnUy  render  it  imposMble  for  them  to  support  the  pica.  The  con- 
Kqntnce  was,  that  a  verdict  of  gnilty  passed  against  the  defendants ; 
aad  if  judgment  had  been,  entered  on  this  Terdict,  the  connty  of  Middle- 
us  would  have  been  subjected  to  the  expcnce  of  repairing  this  bridge, 
till  the  resolt  of  another  indictment  against  the  corporation  of  Kings' 
A*  was  ascertained.  The  Court,  therefore,  on^he  motion  of  Cumey^ 
ia  the  Ibllowiog  Miehaeljnas  term,  granted  a  rule  nisi  for  suspending 
the  entry  of  judgment,  (another  bill  of  indictment  having  in  tlie 
ioternediate  time  been  preferred  and  found  against  the  corporation  of 
Kbigstmf)  until  that  indictment  could  be  tried  :  that  rule  was  after- 
wards made  absolute,  and  upon  the  trial  of  this  second  indictment  the 
corporation  were  found  guilty* 

V0L.I.  F  about 
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181^  about  their  neck,  the  weight  of  which  it  would  be  im« 

^  possible   to  resist.      If  this  question  had  depended 

ej(esttsi  merely  on  tlie  evidence  of  user  of  the  road  as  a  hi£h« 

The  Inhabi.  -.    .          1     J  t_                   .                             .             ^ 

tanunf  ^ay,  and  there  had  been  no  circumstances  drawn  firom 


WaMD8W0£TH« 


the  acts  of  the  parish,  I  should  have  been  extremely 
unwilling  to  have  granted  the  indulgence  prayed ;  but 
to  refuse  it  here  would  be  injustice  to  the  parties,  inas- 
much as  there  is  evidence  both  of  the  user  of  it  as  a 
highway,  (in  the  instances  of  gravel  carried  over  it 
for  the  repair  of  other  highways  in  the  parish,) 
and  of  repairs  by  the  parish ;  because,  if  the  repairs 
are  done  by  a  parishioner  under  an  agreement  with  the 
parish,  in  consideration  of  his  being  excused  his  sta- 
tute duty,  that  is  virtually  a  repair  by  the  parish. 
There  are,  therefore,  circumstances  which  differ  this 
from  ordinary  cases,  and  make  it  a  case  fit  to  be  tried 
again.  By  staying  the  proceedings,  we  do  in  effect  give 
the  parties  the  benefit  of  an  ulterior  consideration.  But, 
inasmuch  as  this  is  an  indulgence,  we  shall  impose  it 
as  a  term  that  the  parishioners  of  JVandsfworth,  (whose 
testimony  would  not  be  legal  evidence,  on  the  ground 
of  interest,)  shall  be  examined  at  the  next  trial ;  and 
this  rule  shall  only,  therefore,  be  made  absolute  upon 
the  terms  of  the  prosecutor  consenting  to  that  effect. 

Bavley  J.  concurred. 

Abbott  J.  This  is  a  question  in  which  the  public 
are  interested;  and,  as  there  are  circumstances  in  the 
case  that  require  further  investigation,  I  think  it  is 
both  ccmvenient  and  just  that  the  prosecutor  should 
have  an  opportunity  of  presenting  this  case  to  an- 
other 
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other  jury, .  without  the  prejudice  of  a  judgment  against         1817* 

hioL  ^~~* 

Th«  Kino 
against 
..  ^  ,  The  Inhabl- 

nOLBOYD  J.  concurred.  tanti  of 

Riileab«,late.(a)  w-N-.wo.Tn. 

(a)  Rbx  v.  The  Inhabitants  of  Chioweix. 

Jfuofft  within  the  first  four  days  of  this  term,  applied  for  a  dmi* 
Iv  rale  in  this  case,  which  wai  an  indictment  for  not  repairing 
troad,  tried  before  DalUs}.  at  the  last  auikes  for  tiie  county  of 
Zffrjr/  aod  he  cited  the  foregobg  caie,  Rtx  ▼.  Wmdnwih.  Lord 
EUaitntih Cy^  on  the  motion,  desiied  that  a  caie,  in  which  the 
nie  was  granted  nndcr  very  special  drcamstancet,  should, not  be 
dmmiaco  a  precedent;  that  if  it  were,  it  would  enable  parties  to 
defeat  tlie  operation  of  a  well-established  rale;  the  Court  would, 
iteverer,  in  this  instance,  refer  to  the  learned  Judge  who  tried  the 
CNR;  and  afterwards,  on  a  subsequent  day  in  this  term,  Jtssppp  was 
laCormed  that  they  had  done  so,  and  the  result  of  their  inquiries  led 
then  to  refuse  the  rale. 


^  JL  >^^.  •-  ^^  riU..^^ 


The  King  against  Cotterill.  (J?)  rharsday, 

Nov.  6th; 
Indictment  for  a  nuisance  in  erecting  pens  in  King  cbarUs 

theHigh-streetof  the  town  of  ^f^atf,  and  driving  chartcV^granted 
pigs  and  other  cattle  into  the  pens,  and  confining  them  l^onot'm^ilaU 

two  fairs,  to 
be  iwUeo  annually  within  the  borough  and  foreign,  and  confirmed  to  them  all 
Birkets  which  they  then  held,  ;with  a  reservation  of  the  rights  of  the  lord  of  the 
aaaor;  it  appeared  that  a  market  had  been  holden  immemorially  in  the  High-street 
of  fFalstU  until  a  very  late  period,  when  the  corporation,  finding  it  inconYenicnt, 
lesHjifed  it  out  of  the  High-street  to  another  and  more  convenient  place  within  the 
boroogh;  the  corporatbn  had  exercised  acts  of  ownership  in  pulling  down  an  old 
avket-honse  and  erecting  a  new  one ;  the  clerk  of  the  markets,  however,  liad  been 
tppoiatcd  by  the  lord  of  the  manor,  but  he  did  not  receire  any  toll  from  the  persons 
frequenting  it.  Tne  defendant  having  been  indicted  for  a  nuisance  in  erecting  stalls  in 
the  Higb-street  after  the  removal'  of  the  market,  the  Judge,  upon  the  trial,  left  it  to 
the  jmy  to  say  whether  the  corporation  were  owners  of  this  market ;  adding,  that  if 
fHey  were,  the  right  of  removal  was  incident  to  the  grant.  The  jury  having*  found 
in  ihe  afirmativet  the  Court  refused  to  grant  a  new  trial 

(h)  Cause  was  shewn  at  Serjeants'  Jim* 

F  2  there. 


COTTBULL. 
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1817«        there.    IHea,  not  guilty.    At  the  trial  of  this  indict- 
'  ment,  at  the  last  Spring  assizes  for  the  county  of  SU^ 

agatast  Jbrd  before  Park  J.,  it  appeared  that  King  Charles  the 
Second  by  a  charter  (22d  Februaryj  13  Car.  2.)  recitlDg 
*'  that  the  borough  and  foreign  of  Walsall  from  time 
immemorial  had  enjoyed  divers  jurisdictions,  fivnchises^ 
and  privileges,  as  well  by  prescription  as  by  reason  of 
several  charters,  and  that  doubti  having  arisen  coacem- 
ing  the  liberties  of  the  borough,  granted  and  declared 
that  the  borough  or  town  of  Walsall  should  be  there- 
after a  free  borough,  and  that  the  mayor  and  bnigesses 
of  the  borough  or  town  of  W.  and  the  burgesses  and 
inhabitants  of  the  borough  or  town  and  foreign,  and 
their  successors,  should  be  a  body  corporate^  &c 
with  power  to  make  by-laws  for  the  good  order  and 
government  of  the  burgesses,  artificers,  and  inhabitants 
of  the  borough  and  foreign,  and  for  supplying  the  bo- 
rough and  foreign  with  necessaries,  and  to  impose  rea- 
sonable penalties  for  the  disobedience  of  them.''  And 
in  another  part  of  the  charted  the  king  granted  to  the 
mayor  and  commonalty  of  the  borough  and  foreign, 
and  their  successors,  ^^  that  they  and  their  successors 
should  hold  within  the  borough  and  foreign,  the  liber- 
ties and  precincts  thereof  two  marts  or  fairs  every  year/' 
and  in  a  subsequent  part  tl^e  king  granted  and  con- 
firmed to  the  mayor  and  commonalty,  and  their  succes- 
sors <*  all  and  all  manner  of  liberties,  fiimchises, 
immunities,  privil^s,  jurisdictions,  markets^  and  here 
ditaments,  which  the  mayor  and  commonalty  of  the 
borough  and  foreign  now  bold,  use^  and  enjoy,  or  have 
held,  &c"  and  at  the  conclusion  of  the  charter,  the 
king  wiUs  <<  that  these  his  letters  patent  shall  not  ex- 
tend, or  be  construed  to  extend  to  the  prejudice  of  the 

bid 
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lord  <rf^  the  manor  of  tValsall,  but  that  he  shall  enjoy        1817. 
all  his  profits   and  privil^es   notwithstanding  these        

»     T  Jill.  .        .  ,        The  Kino 

presents.  It  i4)peared  also,  that  from  time  immemorial  against 
a  market  had  been  holden  in  the  High-street  of  WabaOi  C*'"**'^'^^ 
that  pens  had  been  erected  there,  for  the  use  of  which 
sixpence  per  pen  used  to  be  collected  by  the  bellmaiH 
an  officer  of  the  corporation,  who  prorided  the  pens ; 
but  that  the  corporation  permitted  him  to  keep  the 
monejr  for  his  own  use.  Two  fiiirs  were  annually 
hdden,  and  on  those  days  the  market  people  paid  dou- 
ble toll.  The  corporation  had  lately  built  a  new  mar- 
bt-bottse,  having  sold  the  materials  of  the  old  market- 
house^  which  by  an  inscription  on  a  stone  appeared  to 
bate  been  erected  at  the  expence  of  the  corporation  in 
i<^2.  Before  the  year  1816,  pigs  had  been  commonly 
exposed  to  sale  in  the  High-street ;  but  great  inconve- 
nience having  been  experienced  therefrom,  the  corpo- 
ration had  lately  made  a  new  and  convenient  market- 
place for  the  sale  of  pigs  and  cattle,  upon  a  scite  within 
the  borough,  near  to  and  leading  out  of  the  High- street, 
and  by  a  by-law  ( 1 5th  June  1 8 1 6)  they  had  ordered  that 
the  market  and  fairs  for  pigs  and  other  cattle  should 
thenceforth  be  held  there,  and  not  in  the  High-street  a» 
before  had  been  accustomed.  It  appeared  also,  that 
Lord  Bradford^  who  lived  in  the  neighbourhood,  was 
lord  of  the  manor  (a),  that  he  appointed  the  clerk  of  the 
loarket,  but  according  to  the  evidence  of  his  steward,  a 
readent  in  the  town.  Lord  Bradford  never  received  or 
claimed  any  toll  or  emolument  from  the  persons  frequent^ 
ing  die  market.     The  defendant,  after  notice  of  the  fore- 

(«)  k  was  adimtted,  in  the  course  of  the  arganeot,  that  the  bo« 
raiigb,  manor,  and  foreign  were  co-citensi?e» 

F  3  going 
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1 8 1 7.        going  order  of  the  corporation,  had  continued  to  erect  hit 

pig-pens  in  the  High-street,  whereupon  this  prosecution 

agmist  was  commenoed.  Evidence  was  given  on  the  part  of  the 
CoTTiRiii,  jgf^j^jj^j^^  ^^^^  i^  addition  to  the  6d.  for  the  stalls  found 
by  the  belknan,  a  penny  was  paid  for  the  use  of  the  lord 
of  the  manor,  but  the  person  to  whom,  this  penny  was 
said  to  have  been  paid,  for  the  use  of  the  lord,  was  not 
called.  The  learned  Judge  left  it  to  the  jury  to  say,  whe- 
ther  the  market  belonged  to  the  corporation  or  to  the 
lord  of  the  manor ;  adding,  that  if  they  found  that  the 
market  belonged  to  the  corporation,  the  right  of  remov- 
ing it  to  a  convenient  place  within  the  borough  followed 
as  of  course.  He  intimated,  however,  to  the  jury  the 
propriety  of  finding  the  defendant  guilty,  as  that  would 
enable  the  defendant  to  take  the  opinion  of  the  Court 
upon  the  case  if  he  pleased,  whereas  a  verdict  of  ac- 
quittal would  preclude  all  further  discussion.  The  jury 
found  the  defendant  guilty.  In  Easter  term  last,  PidUr 
obtained  a  rule  nisi  for  a  new  trial ;  against  which 

Jefvis,  W.  E.  Taunton^  and  (Xdnall  shewed  cause, 
and  contended,  first,  that  the  corporation  of  Walsall 
were  owners  of  the  market;  and,  secondly,  that  being 
owners,  they  were  authorized  in  removing  it  to  any 
place  within  the  limits  of  the  borough,  for  the  con- 
venience of  the  inhabitants.  To  establish  the  first 
point,  they  relied  as  well  on  the  language  of  the 
charter,  which  stated  this  to  be  a  corporation  by  pre- 
scription, and  contained  a  confirmation  to  the  mayor 
and  commonalty  of  all  markets  which  they  then  held, 
as  on  the  evidence  that  markets  had  been  imme- 
moriallyholden.  In  addition  to  this,  they  said  there 
was  evidence  of  acts  of  ownership,  in  taking  down  the 

old 


IN  THE  Fifty-eighth  Year  of  GEORGE  III.  71 

old  market-house  and  rebuilding  another,  sufficient  to  \Bi7^ 
shew  that  the  corporation  were  owners  of  the  soil,  — — 
as  well  as  lords  of  the  market ;  but  it  was  not  neces-  against 
saiy  U)  go  to  that  extent,  for  supposing  the  ownership 
of  the  soil  to  be  in  the  lord  of  the  manor,  still  it  would 
not  follow  that  he  was  owner  of  the  market;  for  the 
right  of  soil  may  be  in  one,  and  the  right  of  market  in 
another;  and  even  supposing  the  fact  of  stallage  having 
been  paid  to  Lord  Brad/&rd  had  been  clearly  esta- 
blished, that  would  not  have  been  conclusive;  for  it 
appears  from  Heddey  v.  Welhouse  (a),  that  stallage  and 
pickage  are  incident  to  the  soil,  and  it  is  there  said, 
that  if  the  king  grant  a  fair  or  market,  with  toll  certain 
to  one  and  his  heirs  to  be  holden  in  land  which  is 
borough-english,  and  the  grantee  die^  the  heir  at  ^the 
common  law  shall  have  the  market  and  the  toll,  but 
the  younger  son  shall  have  the  stallage  and  pickage^ 
withthesoil,  by  the  custom.  Secondly,  The  right  of  re- 
moval is  incident  to  the  ownership  of  the  market,  accord- 
ing to  the  doctrine  laid  down  by  Lord  EUenboraugk  C.  J. 
in  Curwen  v.  SaUceld  {b\  which  is  not  distinguishable 
in  substance  from  this  case;  for  although  there  the 
grant  was  Henrico  Curwen  domino  villae  et  manerii^ 
those  words  were  mere  description  of  the  person^  and 
that  decision  did  not  proceed  on  the  ground  of  his 
being  lord  of  the  manor.  It  is  true  that  this  charter 
ii  wholly  silent  as  to  place,  and  only  confirms  to  the 
corporation  markets  generally;  and  the  evidence  shews 
that  the  market  has  always  been  holden  in  the  High-i 
street;  but  the  Court  will  not  hence  infer  that  thei 
market  was  by  the  terms  of  the  original  grant  confined 
to  the  High-street.     Such  an  inference  does  not  neces- 

{a)  Moor,  474*  (^)  3  JBtfj/,538. 

F  4  sarily 
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18]  ?•  sarily  arise;  for  it  is  not  usual  in  grants  of  this  descrip^ 
_  tion  to  limit  fairs  and  markets  to  particular  spots;  and 

agaiuit  in  this  very  charter,  by  the  terms  of  the  grant  of  two 
&irs  which  immediately  precedes  the  confirmation  <^ 
the  markets,  the  fairs  are  to  be  holden  within  the 
borough  and  foreign.  If  a  conjecture  may  be  formed 
as  to  the  terms  of  the  original  grant  of  the  market  from 
the  terms  in  which  the  fairs  are  granted  in  this  instm- 
ment,  it  should  seem  that  the  market  was  to  be  hcdden 
within  the  borough  and  foreign ;  and  if  so,  this  case 
falls  precisely  within  the  authority  of  Curmen  v.  Salkeidf 
and  still  more  strongly  within  Dixon  ▼.  Robinson^  (a) 
The  nuisance  was  clearly  established,  and  it  was 
proved  that  the  scite  of  the  new  market  was  within 
the  limits  of  the  borough. 

Dauncetf  and  PitUer  contra.  As  to  the  first  point, 
the  circumstance  of  Lord  Bradford  having  appointed 
the  clerk  of  the  market,  is  much  stronger  to  shew  the 
ownership  in  him,  than  the  facts  relating  to  the  pulling 
down  and  erecting  the  market-houses;  and  further, 
the  charter  contains  an  express  reservation  of  the  rights 
of  the  lord  of  •  the  manor.  Secondly,  the  cases  of 
Dixon  V.  Bobinson  and  Curteen  v.  SaUceld  are  distin- 
guishable; in  the  former,  the  grant  was  to  keep  the 
N  fair  in  what  place  they  would;  and  in  the  latter,  it 
was  a  grant  of  a  market  infra  villam.  This  goes 
beyond  either  of  those  cases;  for  here  it  is  not  said 
that  the  market  shall  be  holden  where  the  corporation 
pleases,  nor  that  it  shall  be  holden  within  the  borough ; 
no  place  is  mentioned  in  the  charter.     The  right  of 

{a)  3  Mod,  io8. 

holding 
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holding  this  market  must  be  tried  in  the  same  manner  1817* 
as  if  the  corporation  were  prescribing  for  a  market,  The  King 
in  which  case  they  must  allege,  that  they  were  lords  ^i^"^^ 
of  a  market,  and  also  within  what  place  such  market 
was  to  be  holden.  If  the  corporation  had  claimed  a 
moveable  market  by  prescription,  the  evidence  would 
have  oegativcd  such  a  right,  because  it  would. have 
shewn  that  this  market  had  been  immemorially  holden 
in  the  High-street*  The  question  however  has  not 
been  &irly  submitted  to  the  jury,  for  it  was  only  left 
to  them  to  say,  whether  the  corporation  were  lords  of 
the  market,  whereas  the  proper  question  was,  whether 
they  were  lords  of  such  a  market  as  would  enable 
them  to  remove  it  out  of  the  High-street  into  any  other 
place.  The  mere  ownership  of  a  market,  does  not 
carry  along  with  it  the  right  to  remove;  and  in  the 
absence  of  any  grant  fixing  the  limits,  the  jury  would 
have  said  that  the  usage  was  the  only  limit  In 
Curwafs  case,  the  origin  was  shewn  so  as  to  carry 
abng  with  it  the  right  to  remove  to  any  place  infra 
yillam;  here  there  is  not  any  evidence  as  to  place,  ex« 
cept  the  usage;  that  confines  the  market  to  one  spot, 
namely,  the  High-street:  it  may  therefore  fairly  be 
inferred,  that  the  original  grant  was  a  grant  of  a 
market  to  be  holden  in  the  High-street.  If  the  cor- 
poration have  a  right  to  remove  it  out  of  the  High* 
street,  they  may  remove  it  to  any  distance  they  may 
think  proper;  for  when  once  the  limits  of  the  High<- 
street  are  abandoned,  there  is  no  other  boundary  to 
dreomscribe  their  power  of  removal. 

Lord  Ellenborouqh  C.  J.    It  seems  to  me  that  the 
point  of  doubt  in  this  case  arises  from  the  circum- 
stance 
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18 17.        stance  of  Lord  Bradford  having  appointed  the  clerk  of 
,  the  market.     Bat  no  great  stress  can  be  laid  on  that 

agedmt  fact  as  establishing  the  ownership  of  the  market  in  Lord 
Bradford^  inasmuch  as  he  does  not  appear  to  haye  con- 
tended for  it,  and  indeed  his  steward  repudiates  the 
right  to  receive  any  emolument  from  the  persons  fre- 
quenting it.  The  great  question  is,  whether  the  cor- 
poration as  lords  of  the  market  have  the  power  of 
removing  the  market ;  and  in  order  to  decide  that,  we 
must  look  at  the  charter,  and  consider  the  object  which 
it  had  in  view.  In  the  charter  itself,  do  we  find  any 
words  whereby  the  lords  of  the  market  are  restrained 
firom  moving  the  market  from  the  place  where  it  had 
been  holden  to  any  other  place^  so  as  to  meet  the  obgects 
of  the  charter ;  and  if  that  is  silent,  then  can  any  re- 
strsdnt  be  implied  from  the  nature  of  the  thing?  The 
charter  only  contains  a  confirmation  of  markets  gene- 
rally, which  it  supposes  to  liave  been  holden  fix>m  time 
inunemoriah  This  then  is  a  case  of  a  prescriptive 
market,  undefined  as  to  place.  The  terms  of  the  charter 
not  containing  any  expression  which  points  at  limitation 
of  place^  what  limits  can  be  imposed  except  such  as 
arise  from  the  reason  of  the  thing,  namely,  the  limits  of 
the  borough  and  foreign  of  fValsalL  To  suppose  in 
&vour  of  a  restrictive  clause  would  be  to  infer  something 
prgudicial  to  the  object  of  the  grant.  What  was  the 
olgect  of  the  grant?  By  grant,  I  do  not  mean  the 
present  charter,  but  that  which  took  place  in  time  be^ 
yond  the  memory  of  man.  The  object  certainly  was 
that  this  district  should  have  the  benefit  of  a  market  to 
be  holden  within  its  limits  for  the  convenience  of  the 
inhabitants.  The  borough  of  Walsall  is  a  place  of  con- 
siderable extent.     Suppose  the  course  of  trade  had  car- 

7  ried 
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tied  the  population  to  another  part,  at  a  distance  from  ]dl7« 
that  where  it  was  seated  at  the  time  of  the  erant :  to  _ 
confine  the  market  to  a  place,  to  which  the  present  po-  agahst 
pnlation  could  not  conveniently  resort,  would  tend  to 
defeat  the  object  of  the  grant.  It  seems  to  me,  there* 
fore^  that  the  power  of  removal  is  incident  to  the  grant, 
provided  such  removal  be  not  prejudicial  to  the  object 
of  the  grant.  If  indeed  the  removal  be  to  an  incon- 
venJeot  places  that  would  lay  the  foundation  of  a  scire 
fiicias  to  repeal  the  grant  As  to  the  question  submitted 
to  the  jury,  whether  the  corporation  were  the  grantees 
of  this  market,  I  think  there  cannot  be  any  doubt. 
Hie  charter  contains  a  confirmation  of  maricets;  there 
is  also  a  grant  of  &irs  to  be  holden  within  the  borough 
and  foreign.  This  is  a  strong  confirmation  of  the  right 
to  the  market  being  in  the  corporation,  for  to  hold  a  fair 
within  that  district  would  be  prejudicial  to  the  owner  of 
the  market  if  the  rights  were  in  difibrent  persons;  but 
if  the  tame  person  were  entitled  to  both,  there  would 
not  be  any  injury.  In  addition  to  this,  the  corporation 
add  the  materials  of  the  old  market-house^  and  built 
another  in  its  place.  This  also  affords  strong  evidence 
of  the  right ;  but  that  question  has  been  lefl:  to  the  jury, 
and  they  have  expressly  found  the  fiict.  Then  as  to  the 
limits,  if  the  corporation  be  lords  of  a  market  undefined 
as  to  place,  the  only  mode  of  fixing  the  limits  is  by  re* 
fercnce  to  the  convenience  of  those  who  are  the  objects 
of  the  grant.  It  seems  to  me  that  in  the  absence  of 
words  of  express  limitation,  the  market  may  be  holden 
in  any  place  within  the  borough,  so  as  to  answer  the 
general  objects  of  thft  charter.  The  case  might  have 
been  otherwise,  if*  there  had  been  any  evidence  wtdck 
had  fixed  tlie  market  within  any  certain  defined  limitSy 

as 
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as  within  %o  many  yards  from  the  church,  or  the  like; 
but  I  do  not  find  any  such  evidence  in  this  case.  In 
agaimsi  the  view  which  I  have  taken,  it  appears  to  me,  that  the 
oTTEfiLL.  ^^yp^i^j^^^n,  being  owners  of  the  market,  are  not  re- 
strained from  holding  it  where  they  now  profess  to  hold 
it;  subject  to  this  limitation  only,  that  if  it  has  been 
imprpperly  removed,  the  grant  may  be  repealed. 

Batley  J.  I  think  this  was  a  right  verdict  There 
are  two  questions ;  first,  whether  the  corporation  are 
the  owners  of  this  market;  and,  adly,  if  they  be  the 
owners,  whether  they  are  the  owners  of  a  morveable 
market,  or  of  a  market  necessarily  confined  to  the  High- 
street.  As  to  the  first  pohit,  the  only  persons  who  can 
claim  the  market  are  Lord  Bradford  and  the  corpora- 
tion. The  only  evidence  as  to  Lord  Bradford  is,  that 
he  appoints  the  clerk  of  the  market  That  may  have 
originated  from  this  circumstance,  that  at  the  time  of 
the  grant,  as  the  limits  of  the  manor  and  borough  are 
co-extensive,  the  right  of  the  market  may  have  been 
granted  to  the  corporation  on  this  limitation,  that  Lord 
Bradford  should  appoint  the  clerk.  That  might  be  the 
share  which  at  the  time  of  the  original  grant  was  allotted 
to  him.  If  he  had  been  the  owner  of  the  market,  it  is  na- 
tural to  suppose  he  would  have  received  some  toll  or 
emolument.  On  the  subject  of  emolument,  it  does  not 
appear  that  there  is  any  thing  like  a  market-toll  col- 
lected. The  only  toll  which  is  paid,  is  paid  as  a  com- 
pensation to  the  person  who  brings  out  the  stalls  and 
carries  them  back  again.  If  there  had  been  stallage, 
that  would  have  resulted  to  the  owner  of  the  soil,  and 
not  to  the  owner  of  the  market.  I  think  the  verdict 
giving  the  ownership  to  the  corporation  was  right,  aa 
S  the 
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the  market-bouse  was  built  by  them  and  not  by  Lord         1817* 

Bradfind:  tbey  pulled  it  down»  took  away  the  materi-         ' 

The  RiNo 
als,  and  built  a  new  one.     That  shews  they  were  lords         ^^mrnt 

of  the  market*  But  the  charter  raises  a  stronger  infer- 
eoce.  It  grants  to  the  corporation  two  fiurs,  and  con- 
finns  markets  in  general  words.  If  the  right  of  the 
market  had  been  in  Lord  Bradfordj  there  ought  to  have 
been  a  writ  of  ad  quod  damnum  to  inquire  to  what  ex- 
tent such  grant  of  the  £urs  would  be  prejudicial  to  his 
right  It  must  haye  been  prgudicial  twice  in  eyery  six 
or  seyen  years,  as  the  fairs  and  the  markets  would  ne^ 
cessarily  be  holden  on  the  same  day.  These  circum- 
stances  convince  me,  that  the  jury  were  right  in  finding 
that  the  corporation  were  owners  of  the  market  Then, 
as  to  the  limits,  it  appears  to  m^  that  this  was  not  a 
qnesdon  for  the  jury,  but  a  question  of  law  for  the 
decision  of  (he  Judge.  It  was  argued  by  the  counsel 
for  the  defendants,  that  there  is  nothing  to  look  to 
but  the  usage  only,  and  as  that  usage  restrains  the 
market  to  the  High-street,  the  right  is  also  restrained. 
Bat  I  think  there  is  a  fallacy  in  saying  you  are  to  look 
at  the  usage  only;  that  is  not  so,  for  we  must  look  at 
the  nature  of  the  thing  granted,  and  to  whom  it  is 
granted.  This  is  the  case  of  a  market  granted  to  a 
corporation,  and  not  to  any  person  specifically,  and 
was  intended  as  a  medium  of  benefit  to  others.  This 
is  a  corporation  subsisting  by  prescription ;  the  object 
of  that  corporation  is  to  provide  for  the  general  good 
government  of  all  persons  within  a  certain  district^ 
viz.  the  borough  of  Walsall.  If  the  grant  had  been 
to  the  proprietors  of  houses  in  a  certain  street,  the 
nature  of  such  a  grant  would  have  fixed  the  limits 
within  which  it  wss  to  be  holden.    But  when  it  is 

^  granted 
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1817*        granted  to  a  corporation,  who  have  the  conveaieiice  of 

-,.    --  the  inhabitants  of  a  limited  district  under  their  oontroL 

The  Kino  ' 

against        it  must  be  intended   that  they  have  the    power  of 
CoTTZRiLL.  "       .  •  . 

snitting  the  market  as  such  convenience  may  require. 

There  might  be  originally  a  great  convenience  in 
holding  the  market  in  the  High-street;  for  at  the  time 
of  the  grant,  the  High-street  might  be  the  only  street; 
that  place  might  afterwards  become  most  inconvenientf 
in  consequncee  of  the  population  shifting  ft-om  that  place. 
I  should  think  therefore,  Bis  far  as  the  nature  and  sub- 
ject-matter of  the  grant  enable  us  to  presume,  we  maj 
fairly  presume,  that  the  intention  of  the  charter  was  not 
to  limit  it  to  a  particular  spot,  but  that  the  right  should 
be  co-extensive  with  the  benefit  sought  to  be  conferred. 
It  seems  to  me,  therefore,  that  this  was  not  a  question 
for  the  jury,  or  if  the  question  had  been  left  to  them,  Jt 
should  have  been  left  with  such  directions  as  would  have 
drawn  this  conclusion,  that  it  was  a  moveable  market. 
Assuming  that  the  evidence  necessarily  confined  the 
market  to  the  High-street,  Mr.  PuUer  argued  rightly^ 
that  if  the  corporation  had  in  a  special  plea  claimed  a 
moveable  market  by  prescription,  there  would  have  been 
a  variance  between  the  plea  and  the  evidence;  but  I 
differ  from  him  in  this ;  for  I  say  that  the  evidence 
does  not  necessarily  raise  thepresumption  that  the  mar- 
ket  was  to  be  confined  to  the  High-street :  in  my  view 
of  it,  it  only  shews  that  the  right  of  holding  the  mar- 
ket, as  to  place,  was  co-eo^tensive  with  the  borough  and 
foreign. 

Abbott  J.  I  think  the  verdict  given  in  this  case  a 
proper  verdict,  and  the  only  proper  verdict  that  the 
jury  under  the  c{i:cumstances  of  this  case  could  have 

given. 
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given.  There  are  two  questions,  first,  whether  the  1817* 
corporation  are  lords  or  owners  of  the  market;  and,  """^ 
secondly,  supposing  them  to  be  so,  whether  they  are  agaha 
confined  to  holding  a  market  in  the  High-street,  or 
whether  they  are  at  liberty  to  remove  it  to  some  other 
convenient  place  within  the  borough.  I  use  the  expres- 
sion convenient,  because  if  the  market  were  not  removed 
to  a  convenient  place,  such  removal  might  have  been 
questioned  in  another  form.  As  to  the  first  question, 
the  only  point  of  doubt  is  the  clerk  of  the  market 
having  been  appointed  by  Lord  Brad/brd.  I  cannot 
satisfy  my  mind  how  that  has  happened;  but.notwith- 
standing  this,  and  although  the  agent  of  Lord  Brad/brd 
is  living  in  the  town,  and  Lord  Bradford  himself  not 
&r  distant,  yet  no  claim  was  set  up  by  him  to  the  mar- 
ket ;  and  although  there  is  some  evidence  of  a  penny 
having  been  paid  for  his  use,  yet  it  does  not  appear 
that  the.  person  who  paid  it  was  called.  There  are 
strong  circumstances  to  shew  that  this  market  belonged 
to  the  corporation :  the  money  for  the  stalls  appears  to 
have  been  paid  to  a  person  appointed  by  the  corpora- 
tion ;  the  market-house  belonged  to  them ;  and  they 
produce  a  charter  which  confirms  to  them  markets  and 
gives  them  a  right  to  hold  two  fairs.  The  words  mar- 
kets found  with  many  other  general  expressions  in  the 
charter  would  not  have  had  any  great  operation  or 
efiect,*  if  it  had  not  appeared  that  markets  had  been 
constantly  holden.  But  when  that  appears,  it  shews 
that  the  markets  have  been  holden  by  those  to  whcHn 
they  were  confirmed.  The  right  of  fairs  also  is  incon- 
sistent with  the  right  of  ma&et  being  in  any  other  per- 
son. I  thinks  therefore,  that  the  evidence  shews,  that 
the  oorppration  were  owners  of  the  market.    The  next 

question 
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i  8  ]  7*  question  is,  whether  the  corporation  were  bound  to  bold 
^"■^  the  mftrket  in  the  High^street,  or  whether  they  may  re- 
against  move  It  to  auj  other  convenient  place  withm  the  bo- 
rou^.  The  only  circumstance  against  the  removal  is, 
that  the  market  has  always  been  held  in  the  High-street ; 
but  let  us  consider  what  is  the  usual  language  of  these 
charters,  or  rather  what  we  may  suppose  to  have  been 
the  language  of  this  grant;  where  the  grrant  is  to  a 
corporation,  the  expressions  usually  are  per  borgum 
et  per  villam ;  if  to  a  lord  of  a  manor,  infra  manerium; 
tberefere^  we  must  presume  that  the  language  of  the 
<Nriginal  instrument  granting  this  market  was  in  similar 
terms;  and  I  am  more  inclined  so  to  do,  when  I  con- 
sider the  general  object  of  the  grant,  which  was  intended 
far  the  benefit  of  all  the  inhabitants  of  the  town,  not 
only  those  who  existed  at  the  time  of  the  grant,  but 
those  who  might  come  in  afterwards.  Their  conveni- 
ence seems  to  require  that  there  should  be  a  power  of 
removal,  and  that  the  market  should  be  holden  in  a 
place  most  convenient  for  the  inhabitants.  Considering, 
dierefore,  the  general  language  of  these  instruments,  and 
the  convenience  resulting  from  a  power  of  removal,  I 
should  rather  infer  that  the  original  grant  was  in  the 
usual  form,  than  that  it  was  confined  to  a  particular 
place. 

HoLBOYD  J.  I  am  of  the  same  opinion.  Th&  de- 
fendant endeavours  to  set  up  a  right  in  Lord  Brad/brd, 
which  he  does  not  appear  to  claim.  If  Lord  Bradford 
had  a  right  to»the  market,  I  cannot  conceive  on  what 
ground  the  corporation  had  a  right  to  pull  down  the 
old  market-house  and  erect  a  new  one.  Lord  Brad- 
ford does  not  object  to  the  removal ;  but  the  defendant, 

a  stranger. 
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a  stranger,  claiming  no  right  but  that  of  coming  to  the         1817* 
market,  sets  up  a  right  in  Lord  Bradford  which  hia  ' 

steward  diaaTOws.     It  appears  to  me  that  the  languaee         t^Mnst 
of  the  diarter  connrmmg  the  markets,  and  the  circum- 
ttances  relating  to  the  market-houses,  aflPord  strong 
evidence  of  the  right  of  the  corporation.     As  to  the 
other  point,  this  is  a  prescription  claimed  by  the  corpo- 
ration of  the  place  who  were  originally  either  inhabitants 
or  persons  who  were  to  have  jurisdiction  over  the  in- 
habitants for  the  benefit  of  the  district.     It  is  a  general 
rule  in  the  construction  of  charters,  that  such  a  pre- 
tamption  shall  be  made  ut  res  magria  valeat  quam  pereat, 
that  is,  that  the  object  of  the  grant  shall  be  attained 
rather  than  defeated.     Nothmg  is  to  be  inferred  from 
usage  to  cripple  the  grant.     It  will  be  found  in  looking 
into  the  books,  as  &r  as  my  recollection  goes,  when  a 
market  by  prescription  is  pleaded  by  a  corporation,  it 
has  been  limited  to  a  particular  district :   it  is  quite 
difierent  in  the  case  of  a  grant  to  an  individual.     In  a 
grant  to  a  corporation  the  probability  is,  that  they 
should  have  the  privilege  of  holding  a  market  any  where 
within  the  district  ov^r  which  they  have  jurisdiction ; 
and  diis  is  more  probable,  inasmuch  as  the  old  charters 
are  couched  in  very  general  terms,  and  are  extremely 
short    On  these  grounds,  I  am  of  opinion  with  my 
Brakhera  that  the  verdict  is  right. 

Lord  EUenborough  at  the'  close  of  the  case  observed, 
that  he  did  not  recollect  any  instance  of  the  grant  of  a 
naiket  within  certain  limits  in  a  town. 

.     Rule  discharged* 


Vol,  L  G 
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1817. 

^^  Haggerston  agaifUt  Dugmor£  and  Others. 

Where  com-       'T'ROVER  for  goods.    Plem  not  guilty.    Tlic  pbin- 

missioneri,  by        X  "  ^  *•,*•!  -u^ 

anendotnreict,  tiff  was  an  occupier   of  laodB  in  tne  pama  oi 

e/onier*lU)  Dry  DrojfUm   in   Cambridgeshire.       The   defendants 

ln?todc'fray*  were  commissioners  under  an  act  for  enclosbg  waste 

l^raS^n  ?hc^  lands  in  that  parish,  and  as  such  had  distrained  upon 

T'^liduTc'^*^  the  plaintiflfs*  goods  for  a  rate  imposed  hy  them  to 

executed  their  defray  the  expences  of  completing   the  roads;   and 

lllotmeiit«  be-  the  whole  question  turned  upon  the  legality  of  that 

wrretmpl^ed.  rate.    The  act  of  parliament  passed  in   1809;  the 

fundl^re'  commissioners  made  their  award  in  181 1,  the  roads  at 

raued  for  that  ^^at  time  not  beinc  completed ;  and  before  the  making 

purpoio:    Held  o  *  j.  , 

that  they  might   of  the  award,  the  expences  attending  the  act  were 

afterwards  •      ,  .      i    j-  i_        • 

make  a  rate  to  settled  Bud  adjusted  at  a  certam  sum,  mdudmg  ttierem 
pence  of  com'-  a  sum  paid  into  the  hands  of  the  surveyor  for  co«- 
^pietjiigthc         pj^^j^g  ^j^^  j.^j^   ^j,^^  ^Iji^  ^^  admitted  to  be 

wholly  inadequate  for  that  purpose).  The  present  rate 
was  made  in  1815,  four  years  after  the  execution  of 
the  award.  At  Ae  trial  before  Abbott  J.  at  the  last 
assizes  for  the  county  of  Cambridge^  it  was  contCDded, 
that  the  authority  of  the  commissioners  ceased  on  die 
execution  of  the  award,  and  that  they  had  no  power 
to  make  the  rate  in  question*  The  learned  Judge 
however  thought  that  the  rate  was  legally  imposed, 
and  nonsmted  the  plaintiff. 

Bhsset  Seijt«  now  moved  to  stft  aside  the  nonsuit, 
fiy  the  private  act,  the  expences  of  foiAiin^  com- 
pleting^ and  repairing  the  roads,  are  to  be  raised  in 
4he  same  manner  as  the  expences  of  obtaining  the  act. 


DUOMO&I. 
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I.  e.  by  an  assessment  on  the  several  proprietors;  and        1817. 
by  tbe  ninth  section  of  the  general  enclosure  act  (a),        ■ 
sunrejors  n^lecting  to  complete  the  roads  within  a         ogamt 
limited  time  are  to  forfeit  2o/.     The  defendants  (be- 
fine  they  made  their  award)    might   have  limited  a 
time  &>r  completing  the  roads,  and  imposed  a  rate  to 
defray  the  expences  of  the  same;  but  having  made 
their  award,  their  adthority,  like  that  of  other  arbi- 
tntOTs,  is  at  an  end,  by  their  having  fiiUy  executed  tbe 
power  committed  to  them.    The  commissioners  are 
also  empowered,  in  one  particular  case,  to  reetify  a 
mistake  after  making  their  award.     As  a  special  autho- 
Ti^is  reserved  to  them  in  this  one  case,  it  must  be 
inferred  that  (except  in  that  instance)  the  legislature 
meant  their  authority  to  cease  with  the  execution  of 
their  award.     The  duty  of  the  commissioner;  is  not  to 
tomj^ete  all  roads,  but  to  examine  what  the  expence 
of  compledog  such  roads  will  be,  and  to  mSke  their 
assessment  accordingly,    before   they  finally  execute 
thdr  awaitL     The  commissioners  in  this  case  ought 
to  have  delayed  their  award  until  they  saw  that  the 
money  levied  was  sufficient  to  defray  the  expence  of 
completiiig  the  roads ;  but  having  made  their  award, 
thor  power  ceased  with  the  execution  of  their  au- 
thority^ 

Lord  EuxMBOROUOH  C.  J.  I  think  that  this  non- 
nit  was  right  According  to  tbe  argument,  the  com- 
missieners  must  have  delated  making  their  award  to 
asoenain  the  boundaries  for  a  length  of  time,  until 
die  n»ds  weie  eidier  completed,  or  the  expences  of 

G  2  com- 
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1817.        completing  the  same  could  be  ascertained;  this  would 
.  ^  ^^^  inconvenient,  and  would  greatly  impede  the 

against         pbject  (rf*  the  act. 

•  Baylet  J.  There  is  no  distinct  provision  in  die 
act,  to  shew  that  the  award  on  this  subject  most  be 
£nal;  and  the  construction  ccmtended  for  would  be 
attended  with  most  mischievous  consequences.  For 
if  the  commissioners  are  bound,  before  they  make 
their  award,  to  raise  all  the  money  necessary  for  com- 
I^eting  the  roads,  they  inust  act  in  the  dark.  Thqr 
are  bound,  too,  to  pay  over  this  money  to  the  survqror^ 
before  they  execute  their  award.  If  it  exceed  the  sum 
actually  expended,  and  the  surveyor  absconds^  what 
becomes  of  the  rights  of  the  public  ?  I  therefore  think, 
that  as  thore  is  no  express  provision  in  the  act  that 
the  award  should  be  final,  it  follows  fipom  the  natasa 
of  the  subject  that  the  power  of  the  commissioners 
should  continue  until  they  had  finally  executed  the 
duty  imposed  uppn  them,  one  part  of  which  dutj^  was 
to  complete  the  roads. 

HoLROTP  J.  The  power  of  the  commissioners  must, 
firom  the  reason  of  the  thing,  continue  till  they  have 
fully  executed  the  duty  imposed  upon  them  l^  the 
act;  till  the  roads  have  been  completed,  they  have  not 
.fi41y  discharged  their  duty,  and  thereforie  their  antho- 
xity  is  not  finally  executed*  The  argument  (if  of  any 
weig^)  rather  goes  to  alM  the  award  of  toe  com- 
misiioDers,  than  to  prove  that  they  have  executed 
their  authority. 

Per  Curiam,  Rule  refiised. 
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Roe,  on  the  Demise  of  Truscott,  against  prid^f, 
Elliot.  '^""^^''• 

pJECTMENT  upon  a  demise,  laid  the  loth  Oetcber  if  one  of  two 

i8i6,  for  an  undivided  401  part  of  an    estate  -men  of  a  revcr* 
called  Tregascome^  in  the  parish  of  St.  Stephen^  Brans^  S?°he*  whole,"* 
wrfL    At  the  last  assizes  fiw-  the  county  of  Cmtwally^^^^^^l^ 
before  BurroughJ.  tlie  case  was  thus:   The  lessor  or ■f^^^^^^'r  ^r 

^^  ^  the  other  tcnanr 

die  plaintiff  claimed  the  premises  in-  question  aa^hdr*  in  common  to 
at  law  of  one  of  two  aunts  of  Jane  Wise.    Jane  Whe 
being  seised  in  fiee  of  a   moiety  of   Tregasccme^  hy 
indentures  of  lease  and  release,  (18th  and   19  th  No^ 
^'^"'^  <773»)    pieiious    to    het  intermarriage    witk 
Joseph  Andrew^  conveyed  the  same  to  Joseph  Andrem^ 
for  life,  widi  an  ultimate  remahider,  after  several  re-^ 
mainden  over,  to  her  own  right  heirs.    The  marriage/ 
took  effect;  Jane  Wise  died  in  178a,  in  the  life-time  of 
her  husband,  without  issue.  After  her  deaths  one  Henry* 
Andrew^  who  was  the  heir  of  the  other  aunt  of  Jane- 
Wisej  but  claiming  to  be  Jane  Wis^u  sole  heir,  by  lease 
and  release,  (.30th  and  3ist^«gtcsf  1790,)  conveyed  hia^ 
reversionary  interest  in  a  mcnety  of  Tregascmne  to  Wnu 
Sogers  in  fee ;  and  in  Hitary  term  following,  in  pursu- 
ance of  a  covenant  contained  in  that  Conveyance,  levied  a' 
fine  sar  cognizance  de  droit  come  ceo,  &C  with  proelam» 
ations.    Joseph  Jndrem  died  in  1814.    The  defendant 
doimed  as  the  devisee  of  Wm.  BogerSf  and  upon  the  death 
ofJbse7iA.i4iuZrra  took  possession;  and  the  only  qnesdon 
was,  whether  an  actual  entry  were  necessary  on  the  part 
of  the  lessor  of  the  plaintiff  to  avoid  the  fine  so  levied 
G  3  by 
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18 1 7.  by  Henry  Andrew.  The  learned  Jadge  was  of  opinion 
that  such  an  entry  was  not  necessary,  and  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move ;  and  accordingly, 

Gaselee  now  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  on  the  ground  that  an  actual  entry 
was  necessary;  that  here  was  an  assumption  of  the 
whole  by  the  party  making  the  conveyance^  and  a  fine 
levied  accordingly,  which  it  was  clear  might  be  levied 
of  a  reversion;  and  these  fiicts  amounted  to  an  actual 
ouster.  And  he  referred  to  Peaeeatk  v.  Seed{a)y 
Doe  V.  Prosser  (A),  and  Doe  v.  Perkins*  (c) 

Lord  Ellbnbobough  J.  C*  I  do  not  see  how  there 
could  be  any  assumption  of  the  whole  at  a  time  when 
the  party  making  the  conveyance  and  levying  the  fine 
could  not  by  possibility  have  the  possessbn  of  any  part. 

.  Bayjxt  J«  The  defendant  was  not  in  actual  pos- 
session until  1 8 14,  and  there  was  not  any  fine  levied 
after  that  period*  The  conveyance  would  operate  only 
on  a  moiety  of  the  estate;  that  is,  a  moiety  of  a 
moiety,  or  one-fourth  part  I  do  not  understand  how 
there  can  be  an  actual  ouster  of  a  reversion.  The 
principle  of  Bawe  v^  Power  (d)  is  the  same  as  this; 
there  it  was  held  that  if  a  fine  be  levied  by  a  person  in 
remainder,  an  actual  entry  is  not  necessary  to  avoid  it. 

livle  refused^ 

(a]  i^tfj/,568.  (^)  iCawp.iiy. 
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Rhodes  against  Ainsworth.  Md^ 

n^HIS  was  an  issue  tried  at  the  last  assizes  for  the   On  an  istve  to 

■*-  n  ^  «    1  ,      ,         ^'y  whether  the 

ooanty  oi  LancasUr^  and  the  question  was  whether  inhabkmuof^ 

the  inhabitants  of  the  chapelry  of  Milne  JBott^,  at  their  riaUr  haand  to^ 

ownadiuiTe  oo«ts  and  charge.,  from  time  Immemorial  ^^::^T' 

had  repaired  the  chapel;  the  affirmative  of  that  issue  lay  ^^.^"^t"^^ 

on  tfaeplainti£P;  and  his  case  having  been  closed^  the  hb  property  for 

defeodants  called  a  witness  of  the  name  ol  Jmbie^  who  certaini  with. 

bcii^  examined  on  the  voir  dire^  stated  that  he  was  an  tbof  and  re*°^* 

owner  of  a  tenement  in  the  chapebrji  which  tenement  f^j^^fj^J^nt^ 

was  then  in  the  hands  of  a  tenant^  who  was  rated  for  county;  it  not 

a  competent 

the  sam6  and  had  paid  the  rates,  having  agreed  to  pay  witness  to  ne- 
Ilk  rent  without  any  deduction,   under  a  lease,    of  bflity^  al^hovgh 

which  many  years  of  the  term  were  then  unexpired,  the^te^d^" 

The  owner's  name  did  not  appear  on  the  rate,  and  he  re-  J^^  '"YdT"  w 

sided  at  a  considerable  distance  from  Milne  Bow,  in  tenant;  for 

the  oooDty  of  York.  The  witness  was  objected  toby  the  an  interest  in 

plaintiff's  counsel  on  the  ground  of  interest,  and  the  f^«rilS15*^* 

learned  Judge  decided  in  their  favour,  and  rejected  his  nc^^jfj™*" 
testimony,  and  a  verdict  was  found  for  the  plaintiff. 


Topping  now  moved  for  a  rule  nisi  for  a  new  trial 
and  rdied  upon  the  principle  established  by  the  case  of 
Tke  King  v.  Kird/brd  (a),  viz.  that  to  render  a  witness 
incoiDpetent  his  interest  must  be  actually  existing  at  the 
time  and  not  one  that  is  expected.  In  the  present  case 
MSne  the  witness  had  in  fact  no  interest  at  all  $  he  was 
•e?eDty-five  years  old,  resided  fiir  from  the  chapelry,^ 

[a)  %£ast,S5$* 

G  4  and 
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181 7.  Ai^d  bad  let  his  tenement  on  a  lease  the  terms  of  which 

'  could  not  be  varied  by  the  result  of  the  action^  and  he 

4ninsf  v^  1^0^  and  could  not  therefore  be  liable  to  any  rate 

AiHswo.TH.  for  the  repair  of  the  chapeL 

Lord  Ellenborough  C.  J.  I  am  clearly  of  opinion 
that  the  witness  had  an  interest  in  the  event  of  the 
suit ;  he  is  interested  in  the  value  of  that  whioh  is  to  be 
affected  by  the  rate^  and  that  value  will  be  diminished 
by  any  permanent  charge  attachihg  to  it.  The  rate  m 
question  is  a  perpetual  burden  on  the  estate ;  andeveiy 
owner  of  a  fee-simple  is  directly  interested  in  that 
which  raiders  it  less  valuablei  if  he  should  dSa  it 
as  an  object  of  sale.  I  therefore  think,  that  the  learned 
Judge  was  perfectly  right  in  rejecting  the  testimony. 

Batlet  J«  I  am  of  the  same  opinion,  and  think  Ais 
a  very  plain  case.  The  question  is,  whether  the  witness  is 
interested  immediately  in  the  event  of  the  suit:  I  think  he 
is ;  not  cm  the  ground  of  being  already  rated,  bat  that  his 
property  will  be  burdoied  with  a  permanent  charge* 
^  The  estate  will  sell  for  more  or  less  according  as  this 
burden  attaches  to  it  or  not,  and  therefore  he  had  an 
immediate  in/erest  in  preventing  the  burden  from 
attaching. 

Abbott  J.  I  am  of  the  same  opinion.  The  owner 
of  an  estate  is  interested  in  every  question  which  can  be 
nused  as  to  charging  his  estate.  The  questi^m  to  be 
tried  upon  this  issue  was,  whether  the  owners  of  pro* 
perty  within  the  chapelry  were  liable  to  a  charge  of  re- 
pairing the  chapeL  If  they  were  so  liab^  the  tenant 
could  not  afford  to  pay  to  the  landlord  so  mach  rent  as 
8  he 
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he  otherwise  would*  The  landlord  therefore  had  an  1817* 
mterest  in  shewins  that  the  charge  did  not  attach  on  ^— « 
the  inhabitants  of  the  chapelry,  and  he  was  actually  aganst 
and  therefore  immediately  interested  in  removing  this 
burden,  and  thereby  improving  the  value  of  his  estate. 
The  case  cited  by  Mr.  Topping  was  a  case  of  a  mere 
occupier  not  having  any  permanent  interest ;  there  the 
party  had  not  any  estate  of  which  the  law  could  take 
notice. 

Ho&BOYD  J.     I  think  this  evidence  was  properly 
rqected.    The  question  at  the  trial  was  one  which  went 
not  merely  to  afibct  the  present  but  the  permanent 
value  (tf  the  estate. .  The  question  was,  whether  the  inba- 
bitanu  of  the  chapelry  were  bound  by  immemorial 
usage  to  repair  the  chapel ;  if  they  were,  the  eflfisct  of 
the  verdict  would  be  to  fix  a  permanent  charge  on  all 
future  inhabitaQts  of  the  chapelry,  md  the  rent  of  the 
owners  of  property  in  that  chapelry  would  in  fiituiw  be 
diminished  in  proportion  to  that  charge.     Tlie  witness 
tendered  on  the  part  of  the  defendant  was  an  owner  of 
property  in  die  chapelry,  and  as  such  had  an  immediate  « 
interest  in  removing  from  that  property  a  burden  which 
went  permanently  to  diminish  the  value.   It  is  not  neces- 
sazy  that  the  witness  should  be  actually  rated  in  order  to 
render  him  incompetent :  for  the  question  is,  whether 
he  is  a  person  coming  to  give  evidence  in  a  matter 
in  which  he  is  interested ;  and  if  he  is^  the  law  deems 
hnn  incompetent. 

Rule  refused. 
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181 7. 


4;i2/ 


Sahrd^t 
N9V.  8th. 

in  an  Mtion  for 
adalterfy  letten 
written  by  the 
wife  to  the 
hwband,  (while 
linos  tpart 
from  each 
«ther,)  proved 
to  have  been 
written  at  the 
tine  they  bore 
date,  and  when 
there  was  no 
reason  to  sus- 
pect eollDsion» 
are  admisuble 
ertdence,  with* 
oot  shewine 
distinctly  the 
cause  of  their 
living  ipart. 


^/^-^  rr^ 


^ 


Trelawney  against  Colemak. 

T  N  an  action  for  adultery,  tried  before  HobyMfdi.  at 
die  Middlesex  sittings  after  last  term,  letters  frotxt 
the  wife  to  the  husband  (while  apart  from  each  other) 
were  offered  in  evidence  by  the  plaintiff  to  shew  that 
they  lived  on  terms  of  mutual  affection.  It  ap- 
peared that  they  had  been  separated  for  six  months 
only,  and  they  had'  lived  together  some  months  be- 
fore the  wife  became  acquainted  with  the  defendant 
The  [dfttntiff  had  been  a  midshipman  in  the  navy, 
and  was  a  man  in  slender  circumstances*  The  let- 
ters were  proved  to  have  been  written  at  the  time  they 
bore  date,  and  long  before  the  wife  was  snqiecied  of 
adultery,  or  was  even  acquainted  with  the  defendant: 
but  no  direct  evidaice  was  given  as  to  tba  cause  of 
tbeic  living  separate  when  the  letters  were  written :  and 
Qwmey  objected  that  they  could  not  be  received.  But 
Hobrojfd  J.  permitted  them  to  be  read,  and  the  plaintiff 
had  a  verdict. 


Gumey  now  moved  for  rule  nisi  for  a  new  trial,  on 
the  ground  of  these  letters  having  been  improperly  re- 
ceived in  evidence;  and  he  contended  that  they  ought 
not  to  have  been  read  until  the  cause  of  the  hnsbaad 
and  wjfe  living  apart  distinctly  appeared.  In  the  only 
case  where  such  evidence  was  received,  Edwards  v. 
Crock  (a),  the  parties  lived  as  servants  in  different  £i- 
milies,  and  were  therefore  necessarily  separated  from 
each  other :  in  this  case,  their  separation  is  unaccounted 
for. 

Lord 
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Lord  Ellemborough  C»  J.     I  have  no  doubt  that        1B17* 
these  letters  were  admissible  evidence.     What  the  bus-        — — 

T»lLAWKtr 

bond  and  wife  say  to  each  other  is,  beyond  all  question,        gainst 

erideoce  to  shew  their  demeanor  and  conduct,  whe- 

ther  they  were  living  on  better  or  worse  terms:  what 

th^  write  to  each  other  may  be  liable  to  suspicion ; 

but  when  that  is  cleared  up,  that  ground  of  objection 

fidk:   that  was  satisfactorily  explained  in  the  present 

case  by  proof  of  the  letters  being  written  at  the  time 

they  bore  date,  and  long  before  any  suspicion  of  the 

wife's  misconduct. 

Batlet  J.  I  think  these  letters  were  prop^ly  re* 
ceived :  when  it  is  once  established  that  the  manner  in 
which  the  husband  and  wife  conduct  themselves  to- 
wards each  other,  (when  together,)  is  admissible  evi- 
dence; it  follows  that  letters,  which  in  absence  afford 
the  only  means  of  shewing  their  manner  of  conducting 
themselves  towards  each  other,  are  also  admissiUe* 
There  may  indeed,  in  letters,  be  an  assumed  afiection, 
which  does  not  actually  exist;  but  the  behaviour  of  the 
parties  themselves  is  open  to  the  same  objection;  for 
they  may  (when  together)  assume  an  appearance  of 
affection  which  has  not  any  foundation  in  truth  and 
anceri^.  As  to  these  letters,  there  is  nothing  to  raise 
aoysusiHcion  of  collusion,  for  they  are  proved  to  have 
been  written  at  the  time  when  they  bear  date,  and  long 
before  any  suspicion  of  the  adulterous  intercourse. 

Abbott  J.  There  was  very  sufficient  proof  in  this 
case,  that  the  letters  were  written  at  the  time  they  bore 
date,  and  when  no  suspicion  was  entertained  of  the 
wi&^s  misconduct;  and  that  being  established,  T  think 

they 
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1817*        they  were  properly  received  to  shew  that  the  huabaod 
and  wife  were  living'  upon  good  terms. 


THEtAWNET 

against 
Coleman. 


HoLROYB  J.  concurred. 

Rule  refused. 


saiurdof.  Hurst  against  Parker. 

Nov,  8ch. 

TresfMss  for  HPRESPASS  for  breaking  and  entering  certain  ooal- 
^ringcwt  mines,  and  carrying  away  coals,     ist  Plea,  not 

mines  ind  uk«    nruilty ;  2d.  actio  non  accrevit  infra  sex  annus. 

ing  away  coils,    o       ^ 

Plea,  actio  non        At  the  trial  before  Garraw  B.  at  the  last  aaiizeB 

accrevit  infra         ^         -  *.  «  ,         -  ^     i  i         i  • 

sex  annos.  To  far  the  county  of  Salcpf  jX-  appeared  that  the  plaiiH 
pUintifT  replied  tiff  and  defendant  were  owners  of  adjointng  lands 
thre!'''  A?thr  ^^  coal-mines ;  that  the  plaintiff  having  recently  com- 
trial  no  evi-       menced  woricinfl  her  mines,  bad  discovered  that  the 

dence  was  given  "^ 

to  shew  that       defendant  had  encroached  upon  her  property,  and  had 

the  trespass 

was  actually  carried  away  considerable  quantities  of  her  coals.  The 
within sizyeirt:  defendant  had  for  many  years  (certainly  exceeding  six) 

Held  that  evi«     _  .,  ii_./.  •  io«. 

deace  of  a. pro-  been  m  the  constant  habit  of  eictractmg  coals  from  his 

oMf!pensa*ion,  mines.     No  distinct  evidence  was  given  as  to  the  time 

fcnda'rt^beforc  ^^^^  **  trespass  was  committed  by  the  defendant    It 

the  coflimence*  ^^g  proved,  howevef,  that  before  the  commencement  of 

ment  of  the  r  » 

action,  and        the  actiou  die  plaintiff  applied  to  the  defendant  for  a 

when  he  was 

tlireatened  with  compensation  for  the  coals  so  taken  away  by  him  or  his 

taking  away  Workmen,  and  threatened  in  case  of  refusal  to  com- 

sofficientto  sup-  m^Dce  an  action ;  and  that  the  defendant  then  promised 

hTwhich  the '  ^®  would  make  a  proper  compensation.     On  his  faiBng 

plaintiff*  was 

bonod  to  prove 

the  afirmative,  that  he  hid  a  yood  cauie  of  action  within  six  years  iefiie  the  cwmninrcr- 

tntnt  of  the  mf, 

to 
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to  do  tfai%  the  preseot  action  was  brought.    It  was         1817- 


Hurst 


insisted  at  the  trial,  that  this  amounted  to  an  adcnow- 
ledgment  of  the  cause  of  action  within  six  years,  suffix  *^^^^* 
cient  to  take  the  case  out  of  the  statute  of  limitations; 
but  the  learned  Judge  thought  that  it  was  only  evidence 
of  a  cause  of  action  subsisting  at  the  time  that  the  pro- 
mise was  made^  and  not  at  the  time  of  the  com* 
mencement  of  the  suit;  and  dbe  plaintiff  was  therefore 
nonsuited. 


Bickardson  now  moved  for  a  new  trial,  and  contended 
that  the  promise  of  compensation  being  made  under 
threat  of  an  action  must  be  taken  as  an  admission  that 
diere  was  then  a  good  subsisting  cause  of  action ;  and 
be  cited  the  cases  of  Hyeling  v.  Hastings  (a),  and  Leper 
T.  TauttUm  (i),  to  shew  that  a  promise  to  pay  created  a 
fresh  cause  of  action^  and  that  at  all  events  it  ought  to 
h^Te  been  left  to  the  jury  to  say  upon  the  evidence 
whether  the  trespass  were  committed  within  six  years 
or  not 

Lord  Ellenborouoh  C.  J.  Those  were  actions  of 
tMumpsit,  where  an  acknowledgment  of  the  debt  is 
evidence  of  a  friesh  promise ;  but  this  is  an  action  of 
trespass  for  an  injury  done  to  the  plaintiff's  property. 
The  only  qiiestioja  i^  on  whom  is  the  is^ue?  Now  the 
a^hxQ|tive  of  the  issue  is  on  the  plaintiff,  who  says 
^  the  cause  of  action  did  accrue  within  six  years; 
but  what  proof  is  there  that  it  did  accrue  within  that 
time?  The  plaintiff  has  only  made  out  that  the 
defendant  acknowledged,  within  six  years  before  the 

com- 
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1817.  commencement  of  the  action,  a  liability ;  and  it  is  admit* 
■  ted  that  there  was  no  promise  afterwards  made :  he  haR 

^ahst  failed  therefore  in  proving,  that  the  cause  of  action  ac- 
crued within  six  years  before  the  suing  out  of  the  writ; 
and  I  therefore  think  the  nonsuit  was  perfectly  light. 

Batlet  J.  I  think  that  there  was  uo  acknowledg- 
ment of  a  trespass  committed  within  six  years  before  the 
commencement  of  the  suit. . 

Abbott  J.  The  utmost  effect  of  the  acknowledg- 
ment is,  that  the  plaintiff  had  a  cause  of  action  at  that 
time,  but  he  was  bound  to  prove  that  he  had  a  cause  or 
action  at  a  subsequent  time,  f .  e.  when  the  suit  was  com- 
menced :  that  he  has  fiiiled  in  proving. 

HoLROYD  J.  By  the  form  of  the  pleadings  the  onus 
probandi  lies  on  the  plaintiff:  he  has  taken  upon  him* 
self  to  prove  that  a  trespass  was  committed  within  &x 
years  next  before  the  commencement  of  this  action; 
and  he  has  failed  in  such  proof. 

Rule  refused. 


ssiurday.  Steel  against  Smith. 

N9V.  8th. 

Where  the  de.  HPHE  first  coHUt  of  the  declaration  stated,  that  the 
leged  chat  the  defendant,  on  the  ist  of  Januaty  1817,  was  an 

QTeraeVSfX   overseer  of  the  poor  of  the  township  of  Stockport^  in 

township  of  «S.| 

and  it  was  proved  that  he  bad  acted  as  tuch,  aad  there  was  no  evidence  of  overseers 
having  been  appointed  for  the  parish  of  S. :  Held  that  although  the  appointment  Was 
produced,  and  purported  to  be  an  appointment  of  the  defendant  aa  overseer  of  the  pa- 
rifh  of  S.,  this  was  no  variance. 

Where  an  act  of  parliament,  in  the  enacting  clause,  creates  an  oi&nco  ud  gives  a  pe- 
aalty,  and  in  the  same  section  there  fellows  a  proviso  containing  an  exemption  which  is 
not  incorporated  with  the  enacting  cUuse  by  any  worda  of  reference,  it  is  not  necessary 
for  the  pUintifT,  in  suing  for  the  penalty,  to  negative  such  proviso  in  his  declaration. 

XI  the 


Smith. 
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the  Goooty  of  CAnierf    duly  appointed,    toivit,  at,         IS  17* 
&C.,  and  thereupon  the  defendant  afterwaids,  to  wit,        — - 

Stikl 

on,  &C,  at,  Sec.,  and  during  the  time  which  he  ^ai«j/ 
retained  such  appointment,  did  in  his  '  own  name 
supply  for  his  own  profit  divers  goods,  to  wit,  &c,  of 
great  value,  to  wit,  of  the  value  of  loo/.,  for  the  use 
of  the  workhouse  of  the  said  township  for  which  he 
was  and  was.  appointed  such  overseer  as  aforesaid, 
against  the  foVm  of  the  statute,  &c.,  whereby,  and  by 
force  of  the  said  statute,  the  defendant  forfeited  for  his 
said  oflenoe  the  sum  of  loc/.  The  second  count 
stated,  that  the  defendant,  on  the  ad  of  January  1817; 
was  a  person  duly  appointed  in  that  respect,  in  whose 
hands  the  collection  of  the  rates  for  the  relief  of  the 
poor  of  the  said  township  was  placed  by  virtue  of 
certain  acts  of  parliament,  and  thereupon  the  defendant 
afierwards,  to  wit,  on,  &c«  at,  &c^  and  during  the  time 
which  he  retained  such  last  mentioned  appointment, 
did  in  his  owli  name  supply  for  his  own  profit  certain 
other  goods  of  great  value,  for  the  use  of  the  work- 
house of  the  township  aforesaid,  for  which  he  was  so 
appointed  to  hold  such  collection  as  aforesaid,  against 
the  form  of  the  statute,  &c.  Third  count,  that  the 
defendant  was  an  overseer  of  the  poor  of  the  township 
daly  appointed,  and  during  the  time  which  he  retained 
sDch  appointment  did  in  his  own  name  supply  for  his  own 
profit  divers  goods  fi>r  the  maintenance  of  the  poor  of  the 
township  for  which  he  was  and  was  appointed  such  over- 
seer, against  the  form  of  the  statute,  &c«  Fourth  count, 
that  the  defiendant  was  an  overseer  of  the  poor  of  the 
township  duly  appointed,  and  during  the  time  which 
he  retained  snch  appointment  was  directly  concerned 
io  supplying  for  his  own  profit  divers  goods  for  the 

use 
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1817*  use  of  llie  workhouse  of  the  township  for  which  be 
was  and  was  appomted  such  overseer,  against  the  form 
of  the  statute,  &c.  Fifth  count,  that  the  defendant 
was  a  person  duly  appointed  in  that  behalf  in  whose 
hands  the  collection  of  the  rates  for  the  relief  of  the 
poor  of  the  township  was  placed  by  virtue  of  certain 
acts  of  parliament  theretofore  made,  and  during  the 
time  which  he  retained  sudh  appcnntment  was  directly 
concerned  in  supplying  for  his  own  profit  certain  other 
goods  for  the  use  of  the  workhouse  of  the  township  for 
which  he  was  appointed  to  hold  such  coUeoticMi,  agmnst 
the  form  of  the  statute,  &c.     Plea,  nil  debet. 

This  action  was  brought  for  penalties  under  the  stat 
556^.3.  e«i37«  s.6.{a)      At  the  trial  at  the  hst 

assizes 

(tf)  By-  which  lectiOD  it  is  enacted,  **  That  no  chnrchwarden  or 
overseer  of  the  poor,  or  other  person  in  whose  hands  tlic  collection  of 
tlie  rates  for  the  relief  of  the  poor,  or  the  providiog  for  the  manage* 
nient  of  the  poor  of  any  parish,  township,  hamlet,  or  place*  shall  or  may 
be  placed,  jointly  with  or  independent  of  such  churchwardens  and 
overseers,  or  any  of  them,  under  or  by  virtoc  of  any  act  of  parliament, 
shall  either  in  his  own  name,  or  in  the  name  of  any  other  person, 
svpply  for  his  or  their  own  profit  any  gooc^s  materials,  or  provinons 
for  the  use  of  any  workhouse  or  otherwise  lor  the  maintenance  of  the 
poor  in  any  parish,  &c.  for  which  he  or  they  shall  be  appointed  as  such 
daring  the  time  which  he  or  they  shall  retain  such  appointment,  nor 
shall  be  concerned  directly  or  iodirectly  in  supplying  the  fame,  or  in 
any  contract  relating  thereto,  under  pain  of  forfeiting  the  sum  of  xoot 
with  costs,  to  any  person  who  shall  sue  for  the  same  in  any  of  his 
majesty's  courts  of  record  at  U^estmnOer:  Provided  nevertheless,  that 
if  it  shall  happen  in  any  parish,  Arc.  that  a  person  competent  and 
willing  to  undertake  the  supply  of  any  of  the  articles  required  for  snch 
workhouse*  or  for  the  uie  of  the  poor  there,  cannot  be  foand  wkhin  a 
convenient  distance  therefrom,  other  than  except  tome  or  one  of  the 
cbnrchwardens  and  overseers  of  the  poor,  or  other  person  having  the 
ordering,  ftc.  of  the  poor  in  such  parish,  Ac,  then  any  tw«  or  mora 
neighbouring  justices  of  the  peace,  proof  thereof  having  been  first  duly 
made  before  them  upon  oath,  may  by  certificate  under  their  hands  and 
seals  permit  any  one  or  more  of  such  chnrcbwardena  and  overtceWi  ^ 
such  other  person  as  aforesaid*  to  contract  for  the  supplying  of  any  ar- 
ticles which  may  be  required  for  such  wockhouse,  or  otherwiae  for  the 
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fiur  Cl^^  tlie  plaintiff  prpvsd  th^t  d^ndai^ 
had  acted  M  oTeraeer,  and  prpduo^d  in  ^videpce  tbp  ap<^ 
potDtncntofde^dant;  which  howefer  purported  ti> 
be  an  appoiAtia«iit  of  th?  d«f<llldaot  49  pvoTBieer  (not  of 
dw  township,  aa  alleged)  m  the  dedaratipp,  M)  of  (ha 
^otmI  oSSockpmif  it  appeajp^d  tbat  *w*pfrt  ww  ^^ 
piriA»  eonautiiig  of  several  t0WQ$blp%  ^wbifib  9W 
vaa  the  townafaip  olSHeclgwif  and  that  ^aob  town^bip 
maintained  Hi  own  poor  ceparatelj;  ther^  w<is  not 
any  evidence  that  there  had  been  any  ^ipointQi^  of 
oyerseers  for  the  parish  of  Stockport.  2)»  JP.  Jones  for  the 
dflfendanft  ofajaoted  that  aUhojU|^  if  the  plaintxISr  had  re- 
lied  aolelgF  on  the  eyideooa  of  the  de&ndant  h^viojg  aatfd 
as  ovenaar,  it  might  have  be^  presupiad  IJbt  b«  ha4 
faaoadoljr  appointed;  yet  as  the  af^KWtni^t  wm  proi^ 
JMoad,  the  plaintiff  was^  bound  by  thai;  and  thw  th^t^ 
wu  a  wrianoe  betaneen  the  dedaration  and  tl^e  evi/» 
dence;  Urn  the  Arat,  tUid,  and  fourth  /oonnts  of  tb^ 
dadantion  aUegad  the  defendant  to  be  ovaraoer  of  iJhe 
tarash^;  and  aa  to  the  second  and  fifth  OMatS)  tjsk&f 


neof  Hk  poor  of  inch  parish,  &c.  daring  the  time  which  he  or  they 
m«f  Mteia  sMh  ^ppolDtneaft;  «a4  wqb  CBrtificBtie  «h»U  |3e  'qptered 
viU  ^  «krk  of  the  |^e«ce,  or  tpwo  ^e^k  ot  the  cpoaff f  &«•  in  which 
»eb  person  shall  reside,  and  a  copy  thereof  left  with  htm ;  and  from 
flat  line  tiwuj  person  naiMd  in  any  auch  oetfificatc  Aail  -he  dii* 
ckwipd  fraoi  aoy  penalty  to  whlqb  lie  or  they  would  oiherwiie  l^ 
iiiUe  under  this  act  for  supplying  any  such  articles  or  things  as  afore* 
aid;  and  in  case  any  action  or  soit  for  the  recovery  of  aay  cndi  p^ 
■iltf  as  aforenid  shall  be 'Commenced  against  any  person  to  whom 
aeh  certificate  shall  have  been  granted  as  aforesidd,  such  person  may 
piad  generally  that  he  was  doly  discharged  from  any  liability  to  snch 
Mpil.'lir  %  cerUficate  touted  according  to  the  proviiions  of  this  acti 
aid  npoo  doe  pfopf  being  given  of  snch  certificate,  and  of  such  entry 
Aoeef  aa  aforesaM,  the  jury  shall  find  a  verdict  for  the  defendant^ 
aad  if  the  pkintifT  shall  be  nonsuited  w  discontinue!  or  if  a  verdict 
dull  paas  a^aimt  bin,  or  ^judgment  shall  be  luid  against  himi  on  de- 
■WFcrs  then  the  defendant  shall  have  double  costs* 

Vol.  I.  H  were 
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1817*        were  firamed  upon  another  clause  in  the  act^  ivhicb 
7^  Iheant  to  provide  for  the  case  of  persons,  in  ^ose  hands 

^mna  ttioney  was  placed,  for  the  use  of  the  poor,  and  who  did 
not  sustain  the  character  of  churchwardens  or  overseers : 
whereas  here  the  <lefenda»t  was  overseer,  and  had  not 
iteeivedany  rates  except  in  that -character.  The  plain- 
tiff having  established  the  charge  relating  to  the  supply 
of  the  goods,  the  learned  Judges  directed  the  jury  to  find 
a  verdict  for  the  plaihtifi^  With  liberty  to  the  defendant 
to  move.     And  accordingly 

'  2).  F.  Janes  moved  br  a  rule  nisi  to  enter  a  nonsuit 
on  the  ground  taken  at  the  trial ;  but  the  Court  were  of 
opinion,  that  as  the  appointment  of  overseers  had  al- 
ways been  for  the  township,  and  not  for  the  parish,  uid 
as  the  defendant  had  acted  as  overseer  for  the  township 
cmly,  it  might  fiurly  be  presumed  that  the  word  parish 
had  been  inserted  in  the  i^pointment  by  mistake. 

Jones  then  moved  in  arrest  of  judgment,  on  the 
ground  that  the  declaration  had  not  negatived  thie  ex- 
ception: it  being  a  settled  rule,  that  where  in  the  same 
clause  of  a  statute,  which  creates  an  offence  and  gives  a 
penalty,  there  is  an  exception,  such  excepti<Mi  must  be 
negatived,  although  it  be  not  necessary  to  negative  a 
proviso  in  a  distinct  clause;  and  he  cited  Spieres  v. 
Parker  (a),  and  QiU  v.  Scrvoens.  {b)  Now  here  the  ex- 
ception is  in  the  same  section,  and  forms  part  of  the 
same  sentence. 

Lord  EiXEKBOROUGH  C.  J.  I  think  there  is  not  any 
ground  &r  this  objection.    The  sense  of  the  enacting 

W  X  ^-it- 141-  {h)    yT.JL%7 

dausc 
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daiise  is  perfect  and  complete,  and  the  proviso  is  so  L817* 

distinct,  that  several  sections  might  have  been  interposed        ^    ^ 
between  that  and  the  enacting  clause,  without  any  pre-  agaiust 

jodioe  to  the  sense.  There  are  not  in  this  case  any 
words  of  reference  or  of  virtual  incorporation,  but  this 
is  a  distinct  and  substantive  proviso.  On  that  ground, 
I  think,  it  was  not  necessary  for  a  plaintiff  to  notice  it 
io  his  declaration. 

Batlst  J.  I  am  of  the  same  opinion.  I  cannot  say 
that  the  pioviso  is  part  of  the  same  sentence ;  for  if  it  ' 
had  been  omitted,  the  preceding  sentence  would  have 
been  entire.  I  admit  that  where  there  is  an  exception 
so  incorporated  with  the  enacting  clause,  that  the  one 
cannot  be  read  without  the  other,  there  the  exception 
nrast  be  negatived.  The  rule  is  laid  down  by  Treby  C.  J. 
m  Jones  y.  Axon  (a),  <*  that  wher^  the  exception  is  in- 
corporated in  the  body  of  the  clause^  he  who  pleads  the 
ckose  ought  also  to  plead  the  exception:  but  when  « 

there  is  a  clause  for  the  benefit  of  the  pleader,  and 
afterwards  follows  a  proviso,  which  is  against  him,  he 
shall  plead  the  clause,  and  leave  it  to  the  adve]:sary  to 
shew  the  proviso," 

Abbott  J.  There  is  a  technical  distinction  between 
a  proviso  and  an  exception,  which  is  well  understood. 
All  the  cases  say,  that  if  there  be  an  exception  in  the 
enacting  clause^  it  inuat  be  negatived :  but  if  there  be  a 
separate  proviso,  it  need  not.  The  sections  are  not 
Binnbered  on  the  rolls  of  parliament  Here  are  not  in 
the  enacting  clause  any  words,    such  ai$  ^<  except  as 

H  2  herein- 
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181 7«        hereititffter  prorided.^    If  any  such  words  h«d  bMrf 
"        ititrbdiiced,  it  ihight  fairly  have  been  conteilded^  Atft 

Steele  ^  .  i     . •    -^ 

^tfffsif  the  subsequent  proviso  wa^  incorporated  with  the  ieiuiel^ 
ing clause;  and  then  the  blijeetion  mig^ht  bar^  tteeft 
supported. 

HoLROTD  J.  The  prohibition  is  general,  and  the 
penalty  attaches  upon  the  breach:  then  foDowt  n 
distinct  proyiso^  that  under  particular  circumstances 
the  party  shall  not  be  liable. 

RulertfiMd. 


McttAry,  Allen  against  Sparkhall. 

Nov.  xoth.  ^ 

A  Keenied        tSECLAtlATlON  Stated  that  the  defendant  belbre 

hawker  open-      ±^  *••»..,*      ,^     * 

\n^  a  room  in  a  the  commencement  of  this  suit  (he  the  defendant 

being  a  house-    being  B  ba\^fcir)  did,  by  opening  a  Certain  room  ih  tiie 
•ind'Sat'not'      towu  6f  jtfott,  and  by  exiJosifag  lo  sale  certain  goods  by 
""ucf  o/'bu*^**  retwl  in  the  said  room  in  the  said  town  of  Halt,  (he  th^ 
iibode,  and  sell-  ggij  defendant  not  then  being  a  householder  there, 

Ing  thereby  ° 

retail,  docs  not  and  tlne  said  tot^n  of  HoU  not  theii  being  ah  ttanal 

ao^offence  with-  place  of  his  abode,)  sell  by  himself  certain  goods,  bo 

50  G^l^c!!!!^  "^i^  ^^^  cotton  handkerchief  and  one  other  handker^ 

J*a?cMd.^rr*'  chief,  contrary  to  the  fbhn'of  the  Statute,  ftc,  whereby 

oflence  the  ^^^ J  \y^  f^^^  j^e.  the  d'efeudant  became  liable  to  pay 

telling  most  be  4      .«  k  -.  « 

hj  outer)-,  &c.  for  his  sfiid  0JBfeti(5e  me  sutn  of  562.^  And  ^heti^by  an 
MirataocUon.  aciioti  hath  kbCTU^d  to  phtintdli;  &c  kt.  Sdbtmd 
c6bnt  chai'ged  defendant  with  a  similat  oReiii5^  tfb^ 
scribing  him  as  a  trading  per^n  ^&lhg  j^rdhi  iMk  to 
tatsm^  and  tratdling  with  a  fiar^e.  Third  ooutit  diaq^ 
the  defendant  as  a  hawker,  with  opening  a  room  and 
exposing  to  sale.  Fourth  and  fifth  counts  were  aimilar 
7  to 
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tQ  the  first  and  secoii|d,  with  this  i^Skrence^  that  it        1817* 

diarged  vjth  selling  by  his  .servant.     Plea,  not  ^ilty.       — — 

At  jtbe  tri^l  beSare  Gibbs  JG.  J.  at  the  l^t  assize        t^aiiut 

for  the  county  of  Norfolt,  the  following  were  admitted     ^'arkhalu 

to  be  the  fisurts  qf  tJtie  case:  the  defendant^  a  hawker 

$^d  pedlar  duly  licensed,    on  the  i9th  Jtifyf    x8.i6^ 

opened  a  cerxain  room  in  Holty  and  sold  therein  by 

himself    by  retail,    one  cotton  pocket  handkerchief 

and  one  othcjr  ha^ndkerchief,  he  the  defendant  not  then 

being  a  bonaeholdc|r  in  that  town,  nor  suph  town  then 

bein^  his  usval  phice  of  abod^  but  thi^t  the  defendant 

did  not  s^  tlie  said  goods  by  outcry,  knocking  dpwn 

bj  hapuner,  c^ndl^  lot,  pared,  or  any  mode  of  sale  at 

auction,  or  whereby  the  best  or  highest  bidder  should  be 

the  puTchiMser.     Upon  these  faqts,  the  learned  Judge 

being  of  opinion,  that  the  act  only  prohibited  sal^  of 

goods  by  some  mode  of  sale  at  auction,  nonsuited  the 

phuntif^   with   liberty  to  move  to  enter  f^  iier^ict 

for  .one  penalty,  if  the  Court  of  King's  Bepdi  /diould 

think,  the  .sale  vitl^ia  rthe.i^* 

Fren  SexjL  i|pw  moved  a4;cQiidingly»  and  contended, 
that  such  fL  sale  was  within  the  7th  aedionof  .50  O*  3. 
c.^j.j  by  which  it  is  enacted  **  Xbat  it  shall  jyot  be 
lawfbl  for  any  hawker,  &c.,  either  by  opening  a  room 
or  #bop,  and  .exposing  to  sale  any  goods,  by  retail> 
io  any  town,  l(c.  suoh  person  not  being  a  house- 
bolder  there,  or  the  same  not  being  an  usual  place  of 
his  or  her  abodes  or  by  any  other  .m«ms  or  device,  to 
sell  eitha*  by  himself  or  herself,  or  by  any  auctioneer, 
whether  licensed  .or  not»  broker,  appraiser,  agent,. 
serwMf  or  lOlbcr  persoiiy  on  ]his  xnr  her  >behaif,  any 
H  S  goods> 


102  CASES  IN  MICHAELMAS  TERM 

181 T'.         goods,  &c.  by  outcry^  knocking  daoon  of  hammer ,  candle, 
'  lot  J  parceL  or  any  other  mode  of  sale  at  auction,  of 

Allev         , 

<7«iu/  whereby  the  best  or  highest  biddier  is,  or  shall  be 
deemed  to  be  the  purchaser,  and  that  every  person 
Tending  contrary  to  such  prohibition  shall  forfeit 
50/."  ^That  this  section  of  the  statute  created  two 
distinct  offences:  the  first,  opening  a  room,  and 
*  exposing  to  sale  by  retail,  in  any  town,  &c. ;  the 
second,  vending,  by  outcry,  knocking  down  of  hammer, 
&c.  &c. ;  each  of  them  being  equally  prejudicial  to  the 
interests  of  the  resident  traders.  The  object  of  the 
legislature  was  to  prevent  these  hawkers  from  entering 
into  a  competition  with  the  permanent  traders  of  the 
place*  The  whole  clause  is  prohibitory,  and  the  terms 
are  very  general,  "  sale  by  retail,  or  by  other  means 
or  device." 

Lord  Ellenborough  C.  J.  On  looking  at  the 
clause,  I  think  that  the  words  by  outcry,  &c.  or  any 
other  mode  of  sale  at  auction,  govern  the  meaning  of 
the  whole.  If  the  clause  had  stopped  at  the  words 
«  any  other  means  or  device,"  an  argument  might  have 
been  raised,  but  the  general  scope  is  laboriously  con- 
fined to  outcry  and  sale  at  auction. 

,  Baitley  J.  There  is  not  any  general  prohibition  to 
prevent  those  persons  from  selling,  but  only  by  those 
means  specified  in  the  statute.  Now  this  defendant 
did  not  adopt  any  of  the  prohibited  means. 

Abbott  J.  The  clause  is  prohibitory,  but  the  pro- 
hibition is  confined  to  persons  of  a  certain  description. 
A  hawker  is  one  descriptkm  of  person,  a  person  who 

5  sells 
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seUs  by  retail  is   another,  and  ndther  must  sell  by         1817- 

auction.  • ' 

HoLROTD  J.  concurred.  Sparkb^l. 

Rule  refused. 


Harrrt  against  Wall,  Widow.  ruesi^, 

A  SSUMPSIT  by  payee  against  maker  of  promissory  where  m  cre- 

note  dated  Odober  i  zth,  1 8 1 6,  payable  two  months  &eais,  and  de- 

after  date,  and  for  goods  sold  and   deUvered.      At  J^^tion?.^, 

the  trial  before  Lord  EUenborougk  C.  J.  at  the  ion-  *J^^^^l^^l ' 

doH  sittings  after  Trinihi  term,  the  defence  was,  that  the  amount 

plaintiff  had  executed  a  composition  deed,     lius  deed,  poiire  to  his 

dated  20th  October,  idi6,  was  between  the  defend;int,  deed! yet  he  is 

two  trustees  who  were  named,  and  the  defendant's  eye-  J^^"ms  oVthe* 

ditors,  whose  names  were  subscribed,  and  debts  set  composition  to 

tne  amoDDC  ot . 

apunst  their  names,  and  thereby  the  defendant  assigned  |^»  ^^  «»*- 
her  efl^ts  to  the  trustees  and  the  creditors,  on  receiv- 
logf  on  a  given  day  at  a  given  place,  a  composition  of 
31.  6dL  in  the  pound,  covenanted  to  release  hen  .  Ip. 
the  b^;inning  of  November  this  deed  was  sent  to  the 
plaintiff  to  be  executed,  who  signed,  sealed,  and  de- 
livered it,  but  upon  being  asked  to  put  the  amount  of 
his  debt  opposite  to  his  name^  he  said  he  could  not,  but 
desired  the  person  who  brought  the  deed  to  call  again 
the  next  day;  he  did  so»  when  the  plaintiff  refused  to 
put  any  sum  against  his  name  saying  that  he  expected 
the  note  to  be  paid.     The  plaintiff  had  indorsed  the  '  [ 

note  on  the  day  it  was  drawn  to  Buckle  and  Co.  his 
bankers,  in  whose  hands  it  remained  till  after  it  hkd  ' 

beccnne  dne  and  was  dishonoured*     There  was  no  evi- 
dence that  they  had  given  any  consideration*  fiur  it*.  . 
Beyond  the  amount  of  the  note  the  plaintiff  was  a  cre- 
H  4  ditor 
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cBtor  of  the  defendttit  for  gocdt  loU  Md  dcUrordk 
The  compositition  upon  the  note  as  well  as  the  otlier 
debt  was  ready  for  the  plaintiff  at  the  time  and  place 
stipulated  hj  the  deed.  The  learned  Judge  nonsuited 
the  plaintiff.    And  now 


Campbell  moved  to  set  aside  the  nonsuit,  on  two 
grounds :  first,  that  the  defendant  never  having  put  any 
ram  epposite  to  his  name  the  deed  wbs  never  an|^ete» 
}y  cKecnted.  Secondly,  that  at  lAy  mte  it  could  not 
Mctend  to  the  note  then  oMstanditig  in  the  hands  of 
Bikkk  bnd  Oo.  tiie  iadmrwA 


Per  Curiae,  i.  Being  executed  in  \AvA^  it  was 
eitecuted  for  die  amount  of  plaintflPs  ^bt  wliftttever 
Ihat  might  be.  ^.  llad  BudAe  uA  Co.  been  indorsees 
for  value,  tbey  would  have  be6n  crniitors  cf  the  de>- 
fendftTit  for  the  «ihotmt  of  llie  notjfe ;  but  fhey  etppeat  to 
be  tnene  agents  for  the  plaintii^  abd  the  defefitdant  ten- 
titmed  Indcfbted  to  him  on  tbe  ni^tie  when  he  ekeoiMed 
IJhe  deed. 

jftulbrdused. 


TuMifjr*  ^  Wing  ^gainst  Mill. 

2iw.  nth.  ^ 

"Where  a  i>aa-      A  CTION  for  Work  and  labour  as  a  wreepn  and 

per.reskiing  la     21.  ,  ^,  ,   .  .  ,7. 

the  parish  of  apothecary.      Flea,  general  issue.     At  the  trial 

dtvhfcUlneU,  a  before  Hdrojfd  J.  at  the  last  assizes  for  the  county  of 

IS^^froraXc"     Leicester,  it  appeared  that  the  defendant  was  overseer 

parish  of  B., 

where  he  was  settled:  Held  that  m  upothecary,  who  had  attended  the  -pauper,  may' 
maintaia  an  action  for  the  amount  of  Us  Bill  against  the  OTCfseer  of 'j9.,  Who 'ez)^r'esily 
prooused  to  pay.  the  tMikti 


CofUg  Sei}t.  iKnr  moved  iSnr  a  nev  trial.  Tkere  i 
neither  l^tl  liability  nor  moral  obligation  to  pronde 
for  the  pauper  while  resident  in  Eastern^  and  the  subse- 
quent promise  was  withoat'coniidenttan,  and  tber^re 
fladmn  pbctum*  The  poor  laws  are  mere  arbitrary 
enactments^  and  do  not  carry  moral  obligations  beyond 
the  l^gal  liability  which  in  this  case  attached  on  the 
parish  which  was  the  residence  of  the  pauper. 

Lord  Ellenborough  C.  X  In  this  case  both  the 
l^gal  and  moral  obligation  obtain.  The  parish  of 
ff^Hlotigtlnf  have  l)y  their  ^weekly  allowance  admitted 
tliat  they  were  "bound  to  provide  for  the  pauper;  and 
the  defendant,  one  of  the  overseers,  after  the  pauperis 
death,  expressly  desires  the  plaintiff  to  send  his  biH 
made  oat  to  the  overseers,  and  promises  that  he  shall 
be  paid.  ThecaseofJTa/ioov.  jrWnier(a}isdeciaiveGai 

(a)  Ml.  a:  p.  IS9. 147.  a8x. 

the 
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htti^ptriAx^SHk  mOcu^by,  and  that  this  action        1817. 
was  brought  by  the  plaintiff  to  recover  the  amount       — 
charged  in  his  bill  for  professional  attendance  on  one        ^amsi 
Skkarison  a  pauper,  who  daring  twdlve  months'  ilbess 
(indhced,  not  by  any  accident,  but  by  gradual  decay,) 
received  a  ireekly  allowance  of  four  shillings  from  the 
patMi  of  Silt  mthu^bg,  which  was  the  place  of  Im 
settfemcvt;  but  dkiring  the  whole  of  the  plaintiff's  at- 
tendance <m  him,  he  was  actually  resident  in  the  parish 
of  Eastm^  where  he  died.     After  his  death,  the  <iefend« 
ant  desired  tfie  plaintiff  to  frndie  oori;  his  bill  to  the 
oreneers  of  WUhugkbf  parish,  and  said  that  he  should 
be  paid;  and,  upon  these  fiicts,  a  verdict  was  found  for 
the  plartftiff. 
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the  subject,  and  I  have  no  doubt  that  the  plaintiff  u 
entitled  to  recover. 


Batley  J.  I  am  of  the  same  opinion.  If  the  pay- 
ment of  four  shillings  per  week  had  not  been  made  by 
the  parish  officers  of  WiUoughby^  Boston  parish  would 
have  removed  the  pauper  to  the  place  of  his  settlement, 
and  .in  that  case  the  former  parish  must  undoubtedly 
have  provided  him  medical  attendance.  The  conduct 
of  the  defendant  as  the  overseer  of  WilUmghby  amounts 
to  an  acknowledgment  on  his  part,  that  tlie  plaintiff  had 
attended  at  the  defendant's  wish,  and  upon  his  respon- 
sibility. I  therefore  think  that  WiUoughby  and  not 
EasUm  was  bound  to  maintain  the  pauper,  and  that 
the  promise  made  after  his  death  is  founded  on  a  l^ai 
«s  well  as  a  moral  consideration,  and  therefore  affords 
m  good  ground  of  action. 


Abbott  and  Holboyo,  Justices,  concurred. 

Rule  refused. 


Tuiaayt 
Mv.  nth. 


,Jf^,mm..  ^.    /e/m/lt^i^  J  ^  ^^'^ 


GtiAY  against  Gwennap. 


tTpon  the  trial      AN  action  ou  the  case  in  the  nature  of  deceit,  to 
which  the  defendant  pleaded  not  guilty,  comiDg 
on  to  be  tried  at  nisi  prius,  a  verdict  was  found  for  the 
plaintiff  for  the  damages  laid  in  the  declaration,  sub- 
ject to  a  reference. 


tort  a  Tcrdict 
was  found  for 
the  plaintiff, 
subject  to  a  re- 
ference of  all 
matters  in  dif- 
ference. The 
defendant 
claimed  before 

the  arbitrator  a  sum  of  money  due  to  him  upon  the  balance  of  an  acconnt,  which  was 
admitted  by  the  pUintiff  to  be  due.  The  award,  without  stating  that  it  waa  made  tf 
Md  concermng  tbefremisa,  directed  a  Terdict  to  be  entered  for  the  iSaiattlT,  with  damages: 
Held  that  this  award  was  sufGctent. 

By 
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By  the  order  of  nisi  prius,  all  matters  in  difierence 
between  the  parties  in  the  cause  were  referred  to 
the  arbitrator,  who,  by  his  award,  after  reciting  the  or- 
der, directed  a  verdict  to  be  entered  for  the  plaintiff,  with 
2214/.  damages,  without  stating  that  he  made  his  award 
of  and  concerning  the  premises.  By  affidavit  it  now 
appeared  that  the  cause  in  which  the  order  of  nisi  prius 
was  made  was  merely  an  action  founded  in  tort,  and 
that  before  the  action  the  plaintiff  was  indebted  to  the 
defendant  in  the  sum  of  200/.  upon  the  balance  of  an 
account,  whidi  was  the  subject  of  enquiry  before  the 
arbitrator,  and  admitted  by  the  plaintiff  to  be  due. 

SdvKgfn  now  moved  for  a  rule  nisi  to  set  aside  the 
.award,  and  contended  that  the  arbitrator  having  all 
matters  referred  to  him  had  made  his  award  as  to  one 
only,  viz.  that  which  was  the  subject-matter  of  the 
action,  and  having  had  the  balance  of  account  expressly 
brought  before  him,  he  ought  to  have  included  that  also : 
there  was  therefore  a  matter  referred  on  which  there  was 
no  arbitrament,  and  consequently  the  award  was  void ; 
and  he  cited  Randall  v.  BandaU.  (a)  iBayley  J.  Does 
not  the  award  mean,  that  the  whole  sum  due  is  2224/. 
after  settling  all  accounts  between  the  parties  ?]  There 
is  nothing  on  the  face  of  the  award  to  shew  that  the 
arbitrator  has  decided  any  thing  beyond  the  subject- 
matter  of  the  action;  for  he  has  not  awarded  **  of  and 
.concerning  the  premises.''  If  he  had  so  done,  it  might 
perhaps  be  intended  that  he  had  determined  all  the 
matters  submitted  to  him.  But  the  present  award  only 
assesses  damages  to  the  plaintiff  for  the  injury  sustained 

(d)  7  East,  8z. 

in 
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1617*        ui  that  action  where  the  4ebt  due  to  defieadaot  cpuld 
'         pot  have  been  the  subject  of  set-off:  and  when  the 

lydifui  postea  18  delivered  to  phuntiff,  he  may  enter  op  bis 
judgment  for  the  whole  siw  awarded  in  |bat  acMon ;  a&d 
upon  the  record  it;  will  appear  that  spich  damages  were 
aMessed  for  the  consequences  of  tbe  wropgfpl  a^  eoB;- 
pbined  of  in  the  dech^ation  in  ihat  caus^  that  is^  in 
»  eause  wWre  the  defendant^  by  tbe  form  of  the  action, 
was  prechided  from  availing  hAmaelf  of  a  set-off  And  if 
jbhe  defendant  were  now  to  bripg  bis  action  for  ths  aool^ 
4hat  judgpinnt  would  ocrtai^y  be  no  bar,  and  the  ummi 
goes  no  fiirther  than  tJ9  enable  plaintiff  to  entfr  np 
judgment  and  sue  out  execution  in  that  suit,  and  does 
not  adjudicate  on  any  other  matter ;  it  is  iherefaire  void^ 
ix>t  having  dficided  all  (but  wiy  one)  4^  the  mattcvs  f  e- 
fenred. 

Lord  £u£N9iORauGH  C.  J.  I  libittk  that  it  soft- 
^iently  i^ipears  i&om  the  apwd  that  die  arbitrator  has 
decided  coKeming  aH  the  imauertf  referred  to  him,  by 
roniering  a  vevdiot  to  be  entaved  for  the  pkiatiff  m  tbe 
4Mtion.  That  he  may  have  .done  so  is  perfiactly  dear, 
.and  tf  he  liad  used  in  the  award  the  .wiords  de  pro- 
«niis5i^  there  would  be  fxo  doubt  on  the  subject  The 
award  recite^  that  all  matters  in  difference  were  rcfm^- 
4»d,  and  the  arbitrator  then  awards  a  general  verdict  €ar 
the  plainti£^  damages  zSLZ4l>s  tbe  fiur  meaning  of  which 
i%  that  he  found  thiM;  sum  due.after.86ltling  all  acoounts 
between  the  parties. 

Pet*  Curiam^  Rule  refused. 
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I817. 

The  Kij^o   agdinst  Ricmard  Sili^.PMCftD   and   mdnesJof, 
Others.  ^'''•"'^- 

TTPON  <m  dppefll  agniDSt  ft  poor  itttc  for  th^  parish  The  owners  of 

of  Wiibech,  in  the  hk  of  Ely,  by  which  A  Shep^  ^^iaMe^7^* 

Jml,  JL  IWa;  and  F.  Sievens  Trere  asMssed  3/.  Si.  for  oMhJprX^ 

the  ptofito  of  a  sloop  caDed  the  Jokn^  and  O,  Piatrick  ;ccniing  there- 

wasaiMSsed  32.  for  the  profits  of  a  sloop  calkd  the  parUh  where 

}f,u,  thesaahms  confirmed  the  rate,  subject  to  the  ^^^A^'"' 

opimD  of  this  Court  on  the  following  case :  il^r^gult'ef '' 

Ihe   haiboor   of  Wubech  is  seyerai  miles  up  the  «»<> ''I'ere  her 

r  cargoes  are 

ritsr.  tthd  die  sea  or  satid  appi^adiiftir  it  is  so  shallow  «»»ijy  receWed 
that  imall  n^e^sels  otily  eatt  gt^t  tip  to  the  town  of  Wii^  and  her  freight 
iec*i  which  la  in  the  parish  of  If'i5ircr>&  tSSr.  JP^/fT's.    The  h^the'hor^  of 
port  of  mdxch  comprises  the  river  up  to  the  harbour  uncmplSjt'dl'*" 
in  tWe  town  and  parish,  and  k  portion  of  the  bay  with  jj^e  of  m'kin* 
whidk  it  commttDicates.    Part  rf  the  pott  h  not  within  'I'f  "<«  «'^« 

snip  was  not 

any  pairistiy  and  the  remaindet  of  !t  is  in  several  differ-  actually  withh 
etit  pariAes  in  the  Isle  qfEljf,  and'tfae  counties  of  Otziao  they  are  not  " 
bnige,  NarfbUr,  and  Lincoln,     the  John  being  too   ""edfor^ship 
large  to  get  up  to  the  town,  never  was  in  any  part  of  nileHocally 
the  pari*  of  Wisbet^  ».  Peter's.    The  usual  birth  of  ^Ih^la^ihouT 
the  JMh  is  in  the  bay  at  Suitm  Wash,  within  the  port   thcpro6ts  be 
of  )Ff  jkd(,  out  of  the  parish  of  fVisheiA  St.  Peter%  atid   by  the  owners. 
aboirt  nine  ffiilte  fr6m  the  town  and  harbour  oiWi^ch. 
The  trocds  **  The  John  of  Wisbech'*  ate  paitited  on  her 
stem,  laid  wheh  'hkil^  at  sea,  she  answers  by  that  name. 
In  )he  usnal  coarse  her  cargoes  are  unshipped  irom  the 
Join  hafco  smalkr'vesseb  a^SuttoH  Wash,  and  frequently 
mto  vessels  which  have  their  bonne  in  the  parish  cf 
WUiiech  St.  Peter^B,  and  Wbteh  ettc  now  rated  in  the  said 

rate. 
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1817'  rate.  The  appellants,  Shepherd^  Usillf  and  Steoens^  are 
""""^  joint  owers  of  the  ship  Jak/ij  and  Stevens  is  also  the 
a^m9a  master,  and  all  of  them  ore  resident  inhabitants  of  the 
BBPBifto.  ^^  parish  of  Wisbech  St.  Peter'^  and  carry  on  their 
business  there,  and  the  said  sloop  is  registered  at  the 
custom-house  in  the  parish  of  Wisbech  St.  Peier^9j  where 
her  entries  and  clearances  are  made  and  signed.  The 
freight  for  the  cargoes  of  the  John  are  usually  reoerved 
by  the  owners  at  their  houses  in  the  said  parish  of  Wis- 
bech St.'Peter^Sf  and  the  contracts  for  the  freights  out- 
wards are  also  usually  made  in  that  parish,  and  the 
smaller  vesssels  for  conveying  the  freights  from  Sutton 
Wash  to  Wisbech  are  provided  by  the  owners  of  the  ship 
John  and  paid  for  by  them,  and  they  charge  for  dry 
goods  as  one  freight  only  on  the  delivery  in  the  town 
and  parish  of  Wisbech  St.  Peter'sj  and  are  answerable  to 
the  consignees  of  the  goods  for  any  loss  or  dami^ 
happening  to  the  goods  in  their  transit,  from  the  John 
to  the  town  and  parish  of  Wisbech  St.  Peter^s,  where 
they  are  delivered:  but,  as  to  coals,  (the  general  cargoes 
of  the  Jb^n,}  the  delivery  is  usually*at  Sutton  Washy  out 
of  the  parish  of  Wisbech  St.  Peter's^  and  where  her 
voyage  and  liabilities  end  as  to  coals. 

The  sloop  the  Nene^  is  a  smaller  vessel^  and  usually 
receives  and  delivers  her  cargoes  in  the  town  and 
parish  of  Wisbech  St.  Peter^Sf  where  her  voyage  ter* 
minates,  but  occasionally  delivers  goods  and  coals  at 
Sutton  Washy  out  of  the  parish  where  in  such  cases  her 
voyage  terminates.  When  unemployed,  her  home  is 
in  the  town  and  parish  of  Wisbech  St.  Petet^s,  ^diere 
the  appellant  George  Patrick^  her  owner  and  master,  is 
a  resident  inhabitant,  and  carries  on  business.  ^  The 
sloop  Nene  is  registered  at  the  custom-house  in  the 

parish 
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parish  of  Wisbech  St.Peier^^  where  her  entries  and        1817* 
ciearaaces  are  made  and    signed.      "  The  Nene  of      — — 

The  KiMO 

Wid)edr  is  painted  on  her  stem,  and  when  hailed  at  ^^s/ 
sea,  she  answers  by  that  name.  The  contracts  for  her 
freights  outwards  are  usually  made^  and  the  freights 
inward  are  usually  paid  in  the  said  parish  of  Wisbech 
Si:Peter^s.  At  the  time  the  rate  appealed  against  was 
made,  the  Nene  was  at  Sutton  Washj  or  at  sea,  and 
not  within  any  part  of  the  parish  q(  Wishech  Sf.  Peter^^ 

The  question  for  the  opinion  of  the  Court  is, 
whether  the  said  sloops  John  scad  Nene,  or  either  of 
them,  were  or  was  at  the  time  of  making  the  said  rate 
rateable  to  the  relief  of  the  poor  of  the  said  parish  of 
WiOech  iSSe.  Peter's? 

Upon  this  case  bemg  called  on,  the  Court  intimated 
an  opinion  that  the  John,  never  having  been  within 
the  parish,  could  not  be  considered  as  visible  property 
there;  whereupon 

Scarlett  and  Hart,  in  support  of  the  order  of  sessions, 
abandoned  that  part  of  the  rate,  and  proceeded  to 
argue,  that  the  owner  of  the  Nene  was  liable  to  be 
rated  in  respect  of  that  vbssel,  in  the  parish  of  Wisbech 
St.  Peter's.  That  ships  are  rateable^  has  been  decided 
in  aeveral  cases,  (a)  Then  as  to  the  place,  in  what 
parish  could  this  vessel  be  rated,'  if  not  in  the  parish 
t£  Wisbech  St.  Peter's?  That  is  the  pkce  of  her  domi- 
cile^ and  all  her  profits  in  respect  of  which  the  rate  is 
imposed  are  received  there.  As  to  the  circumstance 
of  the  vessel  bang  absent  from  Wisbech  at  the  time 
when  the  rate  was  made,  that  is  immaterial,  inasmuch 

(«)  R.  r.  JntSt  8  Msst^  451.  and  cues  there  cited. 

as 
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ldi7«        ts  that  is  the  place  whera  her  cargoes  art  deliveredf 
J~I^        where  the  freight  is  paid,  and  where  she  contribtttes 
t^MHsi        to  the  local  ability  of  the  owner,  who  is  a  resident 
inhabitant  of  the  parish. 

Gumey  and  Bmll  contra,  relied  on  the  circomstanct 
of  the  Nene  not  being  locally  within  the  parish  at  the 
time  when  the  rate  was  made,  and  they  cited  JL  v. 
Htmard  {a\  where  an  ovder  of  sessions  was  quariiedy 
because  it  did  not  state  that  the  ship  was  locally 
withm  the  parish  at  the  time  of  the  rate.  Non 
constat,  but  that  the  vessel  might  have  been  lost  at 
that  timei 

Lord  ELLEVBoROuaH  CJ.  As  the  shipJMn  was 
never  within  the  parish,  I  cannot  consider  the  rule  by 
which  the  Court  has  abided  in  all  cases,  viz.  that  the 
property  should  be  locally  within  the  parish,  as  at* 
taching  upon  her.  That  vessel  has  never  been  locally 
or  visibly  within  the  parish,  and  therefore  I  do  not  con- 
sider her  as  rateable.  As  to  the  Nene^  she  Is  said  to 
have  been  out  c^the  parish  at  the  time  when  the  rate 
was  madei  bui;  I  cannot  say  that  we  are  to  measum  by 
a  stop-watch  the  precise  position  of  a  ship  (which  is  in 
lis  nature  a  machiiie  of  passage)  at  the  time  when  the 
rale  was  made.  If  such  strictness  were  required,  it 
would  be  aknost  impossible  to  make  a  ship  the  avlject 
of  a  rate.  It  appears  lo  »e  to  be  snflicient  to  answer 
llie  pwrpose  of  the  poor  laws,  that  the  parish  in  whkb 
the  ship  is  rated  is  the  domidle  of  the  vessel,  and  that 
the  fniofits  derived  from  it  oentribute  to  the  ability  of 
the  occupier  within  the  parish.     In  all  cases  the  profit 

is 


!  iM  THB  FiFTY-WGHTH  Yeab  OP  GEORGE  III.  lis 

i 

k  earned,  as  to  the  bulk,  out  of  the  places    This  vessel,        ldl7. 

as  &r  as  can  be  predicated  of  such  a  thiug,  yields  a      t^Tkh* 

profit  90  as  to  answer  the  description  of  local  and  visible         '^^'^ 
^  '^  8Htpns&u> 

property  within  the  parish.     It  need  not  be  ascertained 

widi  precise  exactness  where  the  ship  was  at  the  time  of 

the  rate,  in  order  to  give  validity  to  the  rate ;  this  parish 

was  generally,  her  hom^  and  the  vessel  so  far  resided 

there  that  it  could  not  be  predicated  of  it,  that  it  re« 

sided  elsewhere;  therefore  it  must  be  rated  Avitbin  that 

parhb ;  it  can  be  rated  no  where  else.     It  seems  to  me, 

tkerefore^  that  the  Nenc  was  well  rated  in  the  parish  of 

St.  Peter' ^ 


BaxlmxJ.  I  think  that  the  ^ir;^.was  well  rated  in 
die  parish  of  &•  Peter's:  it  has  been  decided,  over  and 
over  again,  and  too  often  for  us  to  disturb  it  now,  that 
if  property  can  be  shewn  to  be  available  property  in  the 
parish  where  the  owner  resides,  he  must  be  rated  there 
in  respect  of  sach  proper^.  It  is  found  in  this  case, 
that  the  owner  of  this  vessel  was  an  inhabitant  of  the 
parish,  and  also  that  the  ship's  port  was  within  this 
parish  s  she  usually  received  and  delivered  her  cargo 
there :  then,  if  I  may  use  the  expression,  where  was  the 
propoty  domiciled?  Locally  within  the  parish  of  St, 
Peter^%.  It  has  been  said,  that  the  ship  might  be  lost 
at  the  time  when  the  rate  was  imposed ;  but  it  must  be 
recollected,  that  the  rate  is  made  in  respect  of  by-gone 
profits,  already  earned  at  that  time,,  and  therefore  the 
loss  of  the  ship  could  not  interfere  with  the  right  of 
the  parish  to  receive  this  rate  in  respect  of  profits  ante^ 
ci^tiy  received. 

Vox-  h  I  Abbott 


SHirBlBSf 
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I817*  Abbott  J.    I  think  the  owner  of  the  ihip  <7b^  was 

not  rateable  in  respect  of  that  Tessd,  inasnradi  as  she 

^mna  ^nm  never  within  the  limito  of  the  parish;  the  rule 
bein^  that  the  property  rated  must  be  visible  property 
within  the  parish.  If  the  Court  were  to  dqpart  £rom 
this  rule,  I  think  it  would  create  great  uncertainty  and 
confusion  in  this  branch  of  the  law.  As  to  the  Nene^  J 
think  the  owner  was  rateable  in  respect  of  that  vesaely 
as  Si.P€ier^BWBs  the  parish  where  her  cargo  was  usuaDy 
received  and  delivered,  and  which,  when  unemployed, 
Was  her  home.  Being  a  coasting  vessel,  she  would  neces- 
sarily be  often  absent,  but  in  the  course  of  that  employ- 
ment she  would  often  return  to  the  parish:  it  may 
therefore  'fiurly  be  said  that  this  parish  was  her  home, 
just  as  the  dweUing-house  of  a  peTfeon  travelling  on  his 
necessary  business  may  be  smd  to  be  his  home.  Look- 
ing then  at  the  general  state  and  condition  of  this  vesifeU 
I  think  she  must  h6  considered  as  property  locally  visi- 
ble within  the  parish,  and  that  her  occasional  abaenoe 
u  quite  immateriaL 

HpLftoYB  J.  I  am  of  the  same  opinion  as  to  both 
points :  as  to  the  Nene^  the  owner  is  rated  in  respect  of 
profits,  which  had  been  earned  by  him,  bom  a  vessel, 
which,  under  the  circumstances^  must  be  considered  as 
visible  property  within  the  parish.  In  the  case  of  Tie 
King  V.  JoneSf  there  was  no  statement  that  the  dnp  was 
in  the  paridi  at  the  time  of  the  rate  being  imposed ; 
but  that  circumstance  does  not,  I  diink,  make  any  dif- 
ference in  this  case,  inasmuch  as  Si.  Peter's  was  the 
home'of  the  vessel,  and  she  must  be  considered  as  be» 
longing  to  this  parish  for  the  purpose  of  being  rated* 
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The    KiNa   againH   The    Inhabitants   of     w-tdndiay. 

BlI/BOIiOUGH. 

TTPON  an  appeal  against  an  order  of  two  justices^  by  where  by  a 
which  Jokn  TU/ord,  his  wife^  and  child,  were  re-  ^,t~l?,?ir^ 
moved  from  the  parish  of  Badbri  in  the  county  of  ^V^^^  *®  ^^^ 

*  •  ^  ■'the  pauper  to 

UMing^amf  to  BUboraugh  in  the  same  county,   the  moke  stockings 
sessions  ccHifirmed  the  order,  subject  to  the  opinion  of  for  which  he 
the  Coort  on  the  following  case;  X^V^^^ 

The  pauper's  settlement  in  the  appellant   parish  ^"^^  to Vt'e'hi 
having  been  established  by  evidence^  it  was  proved  f arnings,  pay. 

^^'  •       ■'  '  -      ing  hit  mitter 

that  the  father  of  the  pauper  subsequently  made  the  for  the  use  of 

r  II      •  1  .1  »»T...       « >     «    .  »       ^*^^  frame,  Ac- 

tQUowmg  parol  agreement  with  one  Wukmgbbjf  Smtih :  and  the  pauper 

that  Smith  should  teach  the  pauper  to  make  stockings,  {he  servtceir 

during  the  year  next  ensuing,  and  should  receive  the  sum  i^t"'at"holden  ^' 

of  two  guineas  for  such  instruction;  that  the  pauper  that  the  pauper 

L       ij  t  1  .  .  /.  didnotgaiaa 

diould  have  his  earnings,  and  pay  Smith  for  the  use  fettlement  by 

of  his  frame,  needles,  and  other  utensils,  and  for  seaming  ^sce. 

such   stockings   as  the  pauper  should  make.      One  ^  *^'  z/^^-Jf^ 

guinea  was  paid  at  the  time,  and  the  other  guinea  was 

to  be  paid  by  instalments  of  a  shilling  a  week  during  the 

oontinaance  of  the  i^reement     The  pauper  went  to 

learn  the  business,  and  work  for  Smith  in  the  manner 

^ecified,  and  ccmtinued  to  do  so  a  year  and  a  hal^ 

during  which  time  he  paid  the  second  guinea  af  oi^e 

shilling  per  week,  and  the  stipulated  price  for  the  use 

of  the  frame,  needles,  and  other  utensils,  and  for  seam* 

ingthe  stockings  made:  during  this  year  and  a  hal^ 

the  pmper  resided  in  the  respondent  parish. 

1  a  Clarke^ 
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1817- 


The  Kino 

afoiwst 

The  Inhabi- 

tanUof 

BiLBOKOUOB. 


Clarke^  in  support  of  the  order  of  aenioiUy  was 
stopped  by  the  Court 

Denmaftf  contra,  contended,  that  the  pauper  under 
the  agreement  gained  a  settlement  by  hiring  and 
service  for  a  year;  and  he  relied  on  the  King  v. 
JSttrbach.  {a) 


Lord  Ellekborough  C  J.  In  this  ease  the  pattper 
never  contracted  to  serve  the  master;  the  only  agree- 
ment wai^  that  the  master  should  teach  the  pauper  for 
a  year«  In  iL  ▼.  Burbaehf  there  was  an  agreement  on 
the  part  of  the  pauper  to  work  for  two  yeart;  that 
forms  an  essential  distinction  between  the  two  cases. 

Per  Curiam,  Order  of  sesaons  confirmed. 


fveineid^.       THc  KiKG  ogconst  Tlic  Inhabitants  of  Ashbt- 

DE-LA-ZOUCH. 


HTHE  sessions,  upon  appeal  against  an  order  of 
justices,  for  the  removal  of  Ann  Sutton  from  the 
parish  of  Burton^upon^Trent  to  the  parish  of  AMf- 
de-la-Zouch,  confirmed  the  same,  subject  to  the  opinion 
of  this  Court  on  the  following  < 


The  mister  of 
sef  enl  appren- 
tices, upon  his 
quittinif  busi- 
ness, proposed 
to  Bssis;n  all  his 
apprentices, 
without  men- 
tioftiBg  either 
their  naaMS  or 

number,  to  J.  5.,  but  no  assignment  was  ever  made ;  the  pauper,  one  of  the  apprentices, 
WES  afterwards  hired  by  J.  S.  as  a  servant  for  fifty-one  weelcs ;  and  her  former  iMMtcr, on 
mcettng  her,  expressed  hia  approbation  of  her  having  gone  into  the  service  of  J.  S, ;  the 
lesiions  having  found  that  there  was  not  a  particular  assent  of  the  original  master  to  the 
second  service,  and  therefore  the  relation  of  master  and  appreotke  never  sobsiited  be- 
tween y.  5.  and  the  pauper,  this  Court  thought  the  sessions  well  warranted  in  that 
conclusion. 


F' 


By 
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By  indenture  {June  16,  1804,)  the  pauper  being  ten        1817, 
yetn  of  age^  was  bound  apprentice  by  the  parish  of       ■ 

Shrettot^in^he-FiMs  in  the  county  of  Derby^  until  '^^^nT 

she  was  twen^-one^  to  Messrs.  Pilkinim  and  Webster,  '^^^  ^""^^i"' 

'  tatits  of 

of  AMkby-^Le^a^Zouchj  cotton-manufacturers,  and  con-  AiHBr-DB.tA- 
tinued  to  work  with  them  in  that  parish  until  No- 
^oeniber^  18135  when  they  relinquished  the  manufiutory 
and  gaTe  up  business,  having  at  that  time  a  consider- 
able number  of  female  parish  apprentices,  who  wore 
a  particiilar  dress  in  their  manu&ctory.  Previously  to 
their  relinquishing  the  business,  Webster  went  over  to 
Pede^  one  of  the  partners  in  another  cotton-manu&e- 
toiy  at  BwUm^upon^Trenty  and  proposed  assigning  to 
liim  the  apprentices,  but  did  not  mention  either  their 
nsmes  or  their  number.  Peele  having  agreed  to  take 
them,  an  application  was  accordingly  made  by  Webster 
to  two  magistrates  in  order  to  get  the  assignment  com- 
pleted, bot  they  objected  that  it  could  not  be  done 
without  the  ccMisent  of  the  several  parish  officers. 
WAster  then  told  Peele  that  he  was  willing  to  execute 
as  fiur  as  he  had  promised,  but  nothing  further  could 
be  done  than  the  verbal  agreement  before  made,  which 
was,  that  he  Pede  should  have  all  their  apprentices^ 
The  pauper  was,  at  that  time^  with  PiUcintm  fuid 
WAtter.  About  eighteen  of  these  apprentices  were 
sent  to  Mr* Pee2e  at  different  times:  with  each  party 
one  oi  PUkinUm  and  Webster's  servants  was  sent.ta 
deliver  them  to  the  overlooker  of  Mr.  PeeUs  manufac-  - 
tory:  with  some,  their  indentures  were  sent  over^  with 
soiDc^  ihey  were  not.  Many  did  not  go  to  Mr.  Peel^s, 
but  went  where  they  pleased,  and  procured  places  for 
themsdves.  After  it  was  found  that  the  parish  appren- 
tices could  not  be  formally  transferred,  the  mother  of 
Id  the 
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ISIJT-        the  pauper  applied  to  WebOer  to  Imtc  kfir  dkdiaigBc^ 
ThfiKiMo      ^  ^^^  wished  to  get  her  a  place  elsewhere^  and  she  went 
Th?i(ohiibi-     ^OBi®  ^^  ^^^  mother,  with  Websta's  knowledge  and 
unuof        consent,  and  with  his  permission,  to  get  a  ptsce  iriiere 
ZoucH*        gj^e  pleased.  When  she  had  been  at  her  mothei^s  about 
five  weeks,   Webster  called  al  her  mother^s  house,  and 
finding  that  she  had  not  got  into  senrice,  he  recom- 
mended to  the  mother  that  she  should  take  ber  to  Bicr- 
ion^   to  FeeV%j    where   she  could   get   employment. 
After  she  had  been  at  home  about  two  months,  tfa^ 
ptauper  went  over  to  Ped^^  with  ano^r  girl ;  no  otber 
perscm  accompanied  them,  and  they  were  in  their  ordi* 
niry  dress,  not  that  of  PUHnkm.  9bA,  WebsUi^%  maxixtr 
&cf ory,  and  thdr  indentures  were  not  taken  with  them» 
They  were  both  hired  as  servants  for  fiftypone  wedu  by 
the  clerk  or  foreman  otP^ei^s  works,  who  did  not  know 
that  they  were  apprentices,  and  who  told  them  at  the  time 
diat  they  might  come  into  the  service;  but  if  they  did, 
they  should  be  hired  for  only  fifty-one  weeks.     Shortly 
afterwards,  Webster  met  the  mother,  and  asked  if  the 
pauper  was  gone  to  Peek'w^  and  was  pleased  at  hear- 
ing she  was;  and  afterwards  meeting  the  pauper,  he 
asked  her  where  she  was;  and  on  being  told  that  she 
was  at  Ped^B,  he  said  that  it  was  the  best  thing  she 
could  do.    In  October  last,  Webster  being  applied  to  by 
one  of  his  apprentice  girls,  who  was  at  Mr.  Peel^s,  for 
her  indentures,  gave  them  to  her,  and  at  the  same  time 
sent  to  the  pai^r  at  Mr.  Peelers  her  indentures,  wfakA 
were  then  expired,  saying,  «  Take  th^n  to  Ann  SuUon, 
for  they  are  of  no  use  to  me."    He  also  sent  over  at 
the  same  time  the  indentures  of  another  ^rl  who  had 
been  his  apprentice.     The  pauper  continued  in  the 

service 
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service  ofPede  until  ahe  was  removed  in  consequence        1917* 
ofbeiiiff  then  with  child.  n^T^ 

w  Xhe  Kino 

Tbe  Court  were  of  opinion  that  the  pauper  gained        ^«(«« 

'     \^       x^  .  .,«;.,.  Thelnhtbl- 

no  settlement  by  the  service  with  Pede^  constdenng       ttnuof 

that  the  fects  proved  did  not  amount  to  a  particular     *  zovch!^^* 

aneot  on  the  part  of  the  original  masters  to  the  second 

$ervioe^  and  consequently  that  the  relation  of  master 

and  apprentice  between  Pede  and  the  pauper  never 

f^Tristftd. 

PeHi^  in  support  of  the  order  of  sessions,  contended, 
that  tfacfe  was  not  any  express  assent  of  the  master  to 
the  particular  service;  but  that  the  pauper  was  permitted 
bjr  WduUr  and  PSkintan  to  go  to  her  mother  and  get 
a  pkoe  where  die  pleased :  i(tad  then  no  settlement  was 
gained,  according  to  7^  King  ▼•  Crediton.  [a)  At  all 
events  this  was  a  question  for  the  sessions,  and  they  have 
expressly  determined  that  the  facts  proved  did  not 
amount  to  a  partictdar  assent ;  aiid  this  being  rather  a 
question  of  fiict  than  of  law,  their  finding  is  conclusive. 
[Loid  SBenboraugk  C.  J.  If  we  do  not  take  all  juris- 
£ction  from  the  sessions,  their  finding  on  this  point 
must  be  conclusive.  The  new  service  was  for  fifty-one 
wedo,  a  different  period  than  that  for  which  the  old^ 
aenriee  was  to  endure.  It  cannot  therefore  be  consi- 
dered ss  a  continuance  of  the  old  service.  It  is  a  dis- 
crepant lervice  in  all  its  particulars.] 

fl»ife  and  jRtfBer,  contri,  contended  that  Pi£b'ii/m 
sad  IKrtesr^s  orig^al  intention  of  assigning  all  their 
apprentices  (of  whom  the  pauper  was  one)  to  Mr.  Peele^ 
coupled  with  the  approbation  sidbsequently  expressed 

(4)  iJScf/,59. 

I  4  by 
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1817'        by  Webster,  on  hearing  that  the  pauper  had  gone  to 

The  KiKd      ^^^'"^j  fi"^  ^®  delivery  of  the  indenture,  aflbrded  the 

Th^fh^ . .     Strongest  evidence  of  an  assent  to  the  particular  service; 

tiDtc  of        and  they  cited  Bex  v.  Shebhear  (a).  Rex  v.  Bradstone  {b)j 

ZovcBr        Bex  V.  St.  Mary,  Lambeth  {c\  and  Bex  v.  2^  Hcfy 

Trinity  in  the  Minories  {d\  and  observed  that  in  those 

cases  the  evidence  of  assent  to  the  particular  service 

was  not  so  strong  as  in  the  present  instance. 

Lord  Ellenborough  C.  J.  It  has  been  expressly 
found  by  the  sessions,  that  this  pauper  was  not  an  ap- 
prentice, and  it  appears  to  us  most  clearly  that  the 
prior  service  was  not  continued ;  for  when  the  appren- 
tice applied  to  come  into  the  service,  she  was  told,  that 
she  should  be  hired  only  for  fifty-one  weeks»  whidi 
shews  that  this  was  not  a  continuance  of  the  old  ser- 
vice. I  think  the  facts  of  the  case  warrant  the  sessions 
in  the  conclusion  at  which  they  have  arrived* 

Bayuy  J.  I  am  of  the  same  opinion*  It  was  for 
the  sessions  to  draw  the  conclusion.  They  have  coo- 
eluded  that  the  relation  of  master  and  apprentice  did  not 
exist,  and  1  think  they  have  drawn  a  right  conclosicHi. 
The  master,  to  whom  the  pauper  went  to  be  hired, 
was  never  apprised  of  the  relation  of  master  and  ap- 
prentice having  subsisted:  he  hired  her  as  a  servant, 
which  constituted  a  new  and  a  diflTerent  relation:  it 
seems  to  me^  therefore,  that  the  sessions  were  well 
warranted  in  drawing  the  conclusion,  that  the  relation 
between  these  parties  was  not  that  of  master  and  ap- 


{<)%Bm,w  «  jr. A 605. 


prentice; 
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prentice;  And  if  it  were  not,  then  the  service  of  the        I8I7. 

panper  coald  not  confer  a  settlement  ' 

The  Kixo 

Abbott  J*     I  am  of  the  same  opinion.  The  sessions       t^Qi"  ^f '~ 
have  drawn  the  only  conclusion  which  persons  of  a  ^*"JucL*^^ 
sound  understanding  could  have  drawn  from  the  fiu;ts 
stated. 


HoLBOTD  3.  concurred. 

Order  of  Sessions  confirmed. 


Watson  and  Another  against  Medex.         rkmrsd^, 

T'HE  plaintiffi  had  sold  to  the  defendant  two  parcels  Two  pucds  of 

of  goods  at  two  different  times,  for  the  amount  of  f^  diffcKat 
which  they  had  taken  upon  each  sale  a  bill  of  exchange  fj^^by  ^f*^ 
payable  to  them  or  order.    Hie  defendant  afterwards  ^e  vendee 

afterwards  be- 

beooming  bankrupt,  the  plaintiffs   proved  under  the  comioebuk. 

commi8!^ion  for  the  amount  of  the  first  parcel  of  goods,  dots  proved 

for  which  they  still  held  the  bill  of  exchange.    The  mbslon,  fortre' 

odier  bill  was  at  that  time  in  the  hands  of  a  third  pef-  fi^,j"^f  * 

«m,  having  been  negociated  by  the  plaintiffs  prior  to  J*^*^,'^^,?®^*^ 

the  bankruptcy,   but  shortly  after  the  plaintiff  had  giveo  in  pay 

proved  it  was  returned  to  them  dishonoured;  where-  same;  the  bill 

upon  they    arrested   the  defendant    for    the  amount  ,^'rcclhallng 

of  the  parcel  of  goods  for  which  that  bill  had  been  ^^heJ^rSr*^ 

gtren.     Sehtnm  moved  to  stay  the  proceedings,    on  «o  the  bank- 

rnptcyy  and 

Ae  ground  that  the  plaintiff's  having  made  their  elec-   being  then  ovt- 

.  ,         ,  .    •         ^  ^  sundiDff  was 

tJOD  to  proceed  under  the  commission  for  a  part  of  afterwards  dis- 
tbdr  demand,   could  not  since  the  pasai^  of  the  Hdd'lhatthe 

vendors  were 
not  prechded  by  the  sUt.  49  G.  3.  c  l%i.  I  I4«  from  saing  the  bankrnpt  for  the  amoMit 
•f  the  last  parcel  of  goods.    -»*«:>  ^^  y^.*jf*/  .r.  .^Jf.  4-^^  ^ 

49  G.  3. 


Medkz. 
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1817*  49  G.  3.  C.I2I.  5. 14.  (a)  proceed  at  law  for  the  re- 
"—^  mainder ;  and  he  cited  Bxp.  Dickson  {b)  and  jBop.  iXzr- 
0gMnsf  denburg  (c),  in  the  last  of  which  cases  the  Lord  Chancdior 
says,  <<  Before  the  late  act,  if  your  debts  were  of  a  diflfer- 
ent  right  or  of  a  distinct  natare,  you  might  come  in  mider 
the  commission  for  one,  and  proceed  at  law  for  the  other ; 
but  the  act  has  now  settled  that"  The  Court  granted 
a  rule  nisi ;  and  now  Marryat  shewed  canse^  and  eon- 
tended,  that  the  election  to  take  the  benefit  of  the  com- 
mission was  confined  to  the  debt  proved. 

Lord  EiXEKBonouGH  C.  Jl  I  think  that  by  the 
letter  of  the  statute  the  election  must  be  confined  to  the 
debt  proved. 

BayletJ.  The  commissioners  would  not  have 
allowed  the  pkintifi  to  prove  the  other  debt.  As  to 
that  debt,  at  the  time  of  the  bankruptcy,  they  had  not  a 
complete  right  vested  in  them.  The  plaintiffi  prove 
for  all  they  could  prove,  and  it  depended  entirely  upon 
accident  whether  they  could  ever  be  in  a  situation  to 
prove  for  the  other  demand. 

Abbott  J.  There  is  a  manifest  difference  between  tbs 
language  of  the  two  parts  of  this  section;  the  first  part 
enacts  <^  that  the  creditor  who  has  brought  any  i|Ction 
in  respect  of  any  demand  wluch  arose  prior  to  the  bank- 
ruptcy^  or  might  have  been  proved  as  a  debt,  shall  not 

(a)  B]r  \9\\\c\i  it  is  enacted,  that  it  shall  not  \t,  lawful  for  aay  ere-" 
ditor  who  has  broi|ght  any  action  against  the  ha^rnpt  in  respect  oU 
demind  which  arose  prior  to  the  bankruptcy* or  which  might  biTe  been 
proved  as  a  debt  under  the  commiisioo,  to  prove  a  debt  under  such 
commission,  &c.  without  relinquishbg  such  action,  and  that  the  prov' 
iog  or  claiming  a  debt  under  such  commisdon  thaB  be  deemed  tn 
election  by  the  creditor  to  tske  the  benefit  of  the  commission  witb 
respect  to  the  de^t  so  proved  or  claimed. 

(^)  X  R9u*%  Cases  in  Bankruptcy,  9S.  (^>  Ih,  204. 

13  prove 
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Watsom 
0fman 
Miftiz. 


t>iOTe  a  debt  under  such  commission,  or  have  a  claim  1817. 
of  a  debt  entered  upon  the  proceedings,  without  relin* 
qnishing  such  action."  Upon  this  part  of  the  sectioQ 
the  decision  by  the  Lord  Chancellor  in  E:pp.  Dickson 
took  place.  The  second  part  of  the  section  says^  that 
^  the  pioTiog  or  daiming  a  debt  under  a  commission 
flbltl  be  dieemed  an  election  Vy  such  creditor  with  re- 
spect to  the  debt  so  proved  or  claimed ;"  thereby,  as  it 
apiiears  to  me^  tying  up  the  election,  and  confining  it 
to  the  particular  debt  so  proved  or  claimed. 

HoLROTD  J.  I  am  of  the  same  opinion.  As  both 
these  debts  were  incurred  before  the  bankruptcy,  the 
plaintiffi  might  have  recovered  the  whole  in  one  action 
of  indebitatus  anumpstt ;  bat  as  far  as  reipects  the 
qoeitioB  before  u%  I  think  this,  case  dififers  fiom  the 
case  of  ft  debt  arising  ont  cS  oM  entire  contract,  iniMh 
moich  as  the  plaintiffi  could  only  prove  one  deb|  and 
not  die  other,  and  then  the  etitute  does  Aot  operate 
ooqpt  as  to  such  debt  so  provedj  «]|d  as;  to  tl^t  only. 

Bule  discharged^ 

Denbt  against  Moose.  ^7%.  . 

^*  Abv.  15th. 

A  SSUMPSITfor  money  had  and  received.  Pleas,  first,  An  occupier  of 

-^1.  „       ,  #.1.     .         ItndshaTinff, 

thegeneral  issue,  and  seoondly,  the  statute  of  lunita-  duriog  « 
ticNu.    At  the  trial  beforeA^/^Xtat  the  last  summer  ^[^pJdto'^' 
MMs  for  the  county  of  Yont,  U  appeared  in  evidence,  ^^f';^^/ 
Ast  the  plaintiff  fiw  ten  years  before^  and  also  upon  p°tj^^'f;;j 
the  8th  day  of  iUorc^,  i8itf,  had  been,  and  was  occu-  f^e  fulirentu 

^  '  '  '  it  became  due 

to  the  landlord, 
withoot  claimuig  any  deduction  on  account  of  the  tax  io  paid :  Held  that  the  occupier 
ccbid  not  rtcofcr  back  from  the  landlord  any  part  of  the  property-tax  so  prd. 

pier 
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1817.  P^  ^^  ^  messuage  and  fiurm,  situate  at  Qmci,  in  the 
«— —  parish  of  Snaiik  in  the  county  of  Yori^  and  rated  to 
^2^  the  property-tax  for  the  same.  Although  the  plaintiff 
MooEB.  occupied  the  farm,  one  George  Craven^  the  &ther-in- 
law  of  the  plainti^  was  the  tenant  to  the  defendant, 
but  the  plaintiff*  paid  the  rent  for  some  years  before 
CraxfefCs  death,  which  happened  in  Ncmember^  1812; 
though  defendant  would  not  allow  him  as  his  tenant, 
but  would  only  give  receipts  to  Craven.  After  CraoerC^ 
death,  plaintiff  who  was  his  executor,  paid  the  rent 
until  the  2d  Februaiy^  18 15,  when  plaintiff  and  de- 
foadant  agreed  for  the  &rm  on  a  tenancy,  under 
which  plaintiff  himself  was  to  be  tenant  to  the  de- 
fendant. The  defendant  received  the  full  amount  of 
his  rent  from  the  hands  of  the  plainti£^  as  and  when 
the  same  became  due^  for  the  said  premises  so  dtoate 
in  Comck  aforesaid,  without  deducting  or  allowing  for 
the  landlord's  prc^ierty-tax  charged  upon  the  same, 
although  the  same  had  been  and  was  duly  paid  by  the 
plamtiff  as  such  occupier,  to  the  proper  coUector 
thereof  in  that  behalf  appointed,  from  time  to  time  as 
the  same  became  due^  up  to  the  end  of  the  assessment 
^        in  1814.         .... 

No  demand  of,  or  application  or  request  for  the  said 
property-tax,  to  be  paid  or  allowed  or  deducted  out  of 
the  rent,  was  ever  made  at  the  time  of  payment  of  any 
rent  as  aforesaid,  nor  was  any  receipts  from  any  collector 
ever  produced,  but  the  same  was  paid  to  the  defendant 
until  the  13th  MarcA^  i8i6.  On  the  13th  JlianAf 
1816,  the  plaintiff  paid  to  the  defendant  ii2iL  105. 
for  half  a  yearns  rent  which  had  become  due  on  the 
2d  February^  18x6;  and  at  the  same  time  demanded 

the 
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the  landloi-d's  property-tax  for  the  said  premisos  for        18l7« 

the  last  twelve  years,  and  afterwards  for  the  last  six        

yearsi  but  did  not  then  or  at  any  other  time  produce  against 
any  collector's  receipt  for  the  same^  and  that  the  de- 
fendant then  and  there  refused  to  repay  or  allow  the 
same  or  any  part  thereof,  saying  at  the  same  time^ 
that  he  never  had  allowed,  nor  ever  would  allow  any 
propers-tax,  and  the  full  rent  without  any  deduction 
for  propers-tax  was  then  paid;  but  the  defendant 
afterwards  offered  to  pay  the  plaintiff  the  property-tax 
for  the  rent  of  i  la/.  los.  then  payable. 

On  the  l^til  February,  1815,  the  plaintiff  and  de- 
feadant  settled  all  accounts  then  subsisting  between 
tbem,  and  the  defendant  then  paid  to  the  plaintiff 
io6L^  idLf  and  the  plaintiff  then  said  to  him,  <*  Now 
you  and  I  have  setded  all  accounts,  both  as  executor 
and  on  your  own  account,  and  there  is  nothing  more 
between  us."  Defendant  said,  yes.  The  plaintiff  proved 
no  assessments  later  than  for  18 14.  The  plaintiff  was 
the  collector  of  the  property-tax  for  the  district  in 
which  the  premises  are  situate  for  two  years  preceding 
1 8 14.  The  jury  gave  a  verdict  for  the  plainti^ 
damages  66Z.,  subject  to  the  opinion  of  the  Court, 
vhedier  the  plaintiff  was  entitled  to  recover  for  any 
put  of  the  claim.  If  the  Court  shall  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover  for  the  whole 
twelve  years,  then  the  present  verdict  to  stand ;  if  only 
for  six  yearsy  then  the  verdict  to  be  reduced  to 
43^  lit.  gd.;  if  they  shall  be  of  opinion  that  the 
{daintiff  is  not  entitled  to  recover  any  thing,  then  a 
aoQsuit  to  be  entered. 

Barr(/a>f 
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1 8 1 7«  Barrcfw  for  the  plaintiff  argued  that  where  a  man  pajrs 

"~~"~  money  for  another,  who  is  under  a  legal  obligation  to  pay 

ftniut  the  same,  assumpsit  will  lie;  and  he  cited  Moses  v.  Mac- 


^c 
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ferlan  {a\  and  Jenkins  v.  Tucker  {h);  the  landlord  in  this 
case  being  bound  to  allow  the  property-tax  to  the  tenant, 
and  the  latter  paying  it  only  to  save  his  goods  fit>m 
being  distrained,  this  must  be  considered  as  a  payment 
by  compulsion ;  and  Graham  ▼•  Faith  (c)  is  a  decisive 
authority,  that  in  such  a  case  money  had  and  received. 
Is  the  proper  form  of  action. 

Litdedak  fdr  the  defendant  Between  these  parties, 
the  relation  of  landlord  and  tenant  never  existed, 
and  as  between  them  there  was  no  privity ;  fhe  plainttf 
must  consequently  seek  his  remedy  against  the  person 
ft>r  whom  he  was  agent,  and  on  whose  account  he 
paid  the  property-tax^  i.  e.  the  original  tenant.  [The 
Court  here  intimated  a  strong  opinion,  that  the  fact 
of  the  defendant's  having  received  the  plaintiff's  money, 
was  sufficient  to  enable  hini  to  maintain  this  action,] 
UtiteiaU  abandoned  this  groond;  and  cbntelided, 
that  by  the  46  6.  3.  c.  65.  Sehei.  A.  no.  4.  rule  9.  (cf), 
the  plaintiff  was  deprived  of  this  remedy.  The  act 
having  pointed  out  a  specific  mode  of  redress,  /•  e.  by 
deducting  the  tax  out  of  the  next  tent,  the  tenant 

(«)  si^»r.xoo9.  .(^)  1iSr.Jt.9a  {c)  xJEd.4r  S.Uo. 

{i)  **  The  occupier  or  occupiera  of  mny  Und«  ftc,  being  respectirely 
tentnts  of  the  same,  Ind  paying  the  itid  dvtfes*  jlsff  deduct  •»  aodi 
thfcraif,  in  rctpcct  of  the  rent  payable  to  the  UodlM,  as  a  rate  of 
two  shillings  for  ertry  twenty  shillings  in  the  pound  would  amount  to, 
which  wkk  shall  he  Abducted  oot  of  the  first  payment  tllereifeer  to  be 
made  on  account  of  rcnt«  and  all  landlords^  ^e.  shall  iUow  such  de- 
dnctions  and  payments  upon  receipt  of  the  residue  of  the  rent*  and 
the  tenants  shall  be  djKhaiged  of  so  much  money  as  if  the  same  had 
been  paid  to  the  penoa  to  whom  the  rent  was  due, 

ought 
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oagbt  to  have  adopted  it;  and  having  neglected  so  to        1817* 
do,  he  cannot  avail  himself  of  the  common  remedy  by        — 
action;  and  inasmuch  as  the  statute  provides  that  the  te-         ainint 
nant  shaH  be  discharged  of  as  much  rent  as  the  property- 
tax  amounts  to,  the  subsequent  payment  of  that  which 
ought  to  have  been  deducted  as  property  tax,  was  a 
Tolantary  pajrment;  but  if  that  were  not  so»  this  is  an 
agreement,  which  if  carried  into  effect  will  operate  as  a 
fraud  upon  the  revenue,  and  will  contravene  the  object 
of  the  act;  for  the  landlord  is  to  pay  two  shillings  in 
the  pound  upon  his  rent,  and  the  tenant  seven  and  a^- 
half  per  cent,  upon  the  amount  of  his  rent;  and  suppos- 
ing the  tenant  to  pay  a  dear  lool.  to  bis  landlord,  and 
10/.  to  government,  that  is  an  admission  of  the  tenant 
that  the  real  rent  is  i  lo/. ;  and  in  that  case  the  revenue 
ought  to  receive  \\l.  instead  of  \oU\  and  if  the  rent 
reserved  in  the  lease  was  100/.,  and  not  no/.,  the  te- 
nantfs  tax  would  vary  in  the  same  proportion;  the 
revenue  would  therefore  be  defrauded  both  in  the  land- 
lord's and  in  the  tenant's  tax.  In  the  course  of  his  argu- 
ment he  referred  to  TinckUrs.  Prentice  {a)^  and  ClenneU 
i.Jiead.{b) 

Bamno  in  reply.  The  tenant  is  permitted  ^y  the 
statats  to  deduct  the  tax  out  of  the  first  rent,  bat  this 
proTiflion  is  for  the  benefit  oi  the  tenant,  and  not  impe- 
rative on  him ;  and  the  common  law  remedy  (not  being 
ezpiessly  taken  awaif  by  the  statute)  remains.  •  The 
amoimt  of  this  tax  then  having  been  paid  for  the  land- 
lord, who  was  under  a  legd  obligation  to  allow  it,  it 
QUf  be  reoovered  b^ck  in  this  form  of  action. 

Lord 
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1817.  Lord  Elleitboroughi  C  J.    I  think  in  this  case  die 

action  is  not  maintainable.  The  plaintiff  was  certamly 
warranted  in  the  payment  which  he  at  first  made  m  re- 
demption of  his  goods,  which,  but  for  such  payment, 
might  have  been  distrained  upon.  But  when  he  went 
with  the  money  for  the  purpose  of  paying  to  his  land- 
lord the  next  rent  which  became  due  he  ought  to  have 
then  made  the  deduction.  This,  however,  he  did  not 
choose  to  do,  but  paid  the  sum  of  loL  more  than  was 
necessary.  It  was  therefore  quoad  that  sum  a  volun- 
tary payment  on  his  part.  It  does  not  appear  what 
might  be  the  reasons  which  induced  him  so  to  act,  but 
it  was  a  voluntary  payment  Whether  the  transaction 
between  him  and  the  landlord  was  fraudulent  with  re- 
spect' to  the  property  tax  is  perhaps  not  clear.  I,  bow- 
ever,  go  on  its  being  a  voluntary  payment,  and  I  luiow 
of  no  principle  of  law  which  gives  him  a  right  to  re- 
cover back  money  so  paid.  It  was  his  own  voluntary 
act  which  placed  him  in  the  situation  in  which  be  now 

Batlsy  J.  On  the  discussion  I  am  satisfied  that 
this  action  cannot  be  maintained  Tlie  payment  wa» 
made  at  a  time  when  it  was  in  the  tenant's  pow^  to 
have  deducted  the  sum  in  question.  He  must  have 
known  that  he  had  a  right  so  to  deduct  it  Know- 
ing this,  he  chooses  nevertheless  to  make  this  payment 
Then  that  is  a  voluntary  payment  which  he  cannot  re- 
cover back  by  this  action.  But  I  tl(ink  also,  that  he 
cannot  recover  for  another  reason.  This  was  a  firaud 
on  the  property-tax  act  If  the  tenant  had  insisted  od 
deducting  the  tax  from  the  next  rent  that  became  due, 
the  landlord  m^t  and  probably  would  have  raised  the 
14  rett 
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rent.    And  it  aeems  to  mc,  that  the  daiue  in  the  act  of        1817* 
pariiament  ^abKog  the  tenant  so  to  dednct  it  was      -  ■■ 
framed  with  this  very  view,  viz.  that  the  most  improved         i^^nst 
rent  for  the  land  might  thua  be  obtained,  and  be  the 
simi  on  which  the  tax  is  payable ;  but  if  the  tenant  be 
allowed  not  to  deduct  immediately,  but  to  go  on  paying 
far  many  years,  and  then  to  call  on  the  landlord  to 
repay  him  altiogether,  that  will  hare  a  toidency  to  de- 
fraud the  revenue.  '  The  tenant  will  thereby  have  a 
great  advantage.-    If  he  does- not  as  in  the  case  before 
the  Court,  deduct  the  loL  it  is  an  admissicxi  on  his 
part,  that  the  landwhidi  is  let  to  him  for  loo/.  is 
worth  iioL    But  if  so,  the  government  ought  to  have 
received  iii.  per  annum,  and  not  loL  which  they  have 
done.    And  theiefore  on  this  ground  also,  I  think  this 
action  not  maintainable. 

Abbott  J.  Hie  intention  of  the  legislature  was, 
that  this  tax  should  fall  entirely  on  the  landlord,  and 
the  act  provides,  that  the  tenant  at  the  first  payment 
shall  have  an  opportunity  of  deducting  the  amount  of 
the  tax  he  had  ao  paid  for  his  landlord,  and  to  prevent 
his  being  oppressed  by  the  landlord,  the  latter  is  sub- 
ject, by  section  115.,  to  very  heavy  penalties  in  case  of 
refusal;  and  aH  contracts  made  for  payment  of  the  rent 
in  friD,  without  allowing  such  deduction,  are  utterly 
void.  Aa  soon  therefore  as  the  tenant  has  paid  the 
property-tax,  1  consider  it  in  effect  as  a  payment  by  him 
of  so  much  of  the  next  rent  dlie  by  him  to  his  hmdiord. 
Bat  if  it  had  been  the  intention  of  the  legislature  that 
a- tenant  should  go  on  for  years  paying  the  tax  without 
dainnng  any  deduction  from' the  landlord,  and  then  be 
perimtted  ta  dednct  the  whole  amount  at  once,  I  can* 

Vol.  I.  K    •  not 
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>di7«  not  help  thinking  there  would  have  been  fimnd  iq  tiie 
property-tax  act  some  clanse  to  that  eflRoct  The  etie 
then  stands  thus :  either  the  tenant  must  be  con^ered 
as  having  given  so  much  m<mqr  to  hb  hmdlord ;  and  if 
it  be  so»  then  he  cannot  recover  back  money  ^diich  he 
has  so  parted  with ;  or  he  must  be  taken  to  admit,  that 
tberent  he  paid  finr  the  land  was  less  than  the  value 
which  heought  to*have  paid,  and  then  he  would  be  a  party 
to  a  fraud  on  the  government  in  paring  less  property- 
tax  than  he  ought.  I  therefore  think  he  cannot  recover 
in  this  action.  I  do  not  say,  however,  that  the  chose 
giving  the  power  of  deduction  takes  away  all  other  re- 
medies. There  may  be  cases  suggested  in  whidi  a 
tenant  might  recover,  as  if  he  had  not  his  prapertjr-tax 
receipts  with  him  at  the  time  when  he  makes  the  next 
payment  of  rent,  and  the  landlord,  on  being  applied  to 
immediately  afterwards,  should  refuse  to  pay  back  the 
money. 

HotROTD  J.  Tbia  action  cannot  be  supported:  if 
it  could,  it  would  countervail  the  provisiona  of  the  pro- 
perty«tax  act.  The  tax  of  two  shillings  in  thepeuad 
is  laid  on  the  property  of  the  landlord.  The  efiect  of 
enabling  the  plaintiff  to  recover  in  thia  action  would  be  to 
throw  that  tax  on  the  occiquer,  Thia  ia  an  action  for 
money  had  and  received.  The  first  payment  of  the  tax 
by  the  oooyiperisB  lawful  payments  he  had  ari^t  to 
pay  it  in  the  first  InstaDce^  and  needed  not  to  wait  till 
his  property  had  been  distrained  upon  belbre  he  di480« 
Tlie  atatute  directa  that  the  tenant  ahall  deduct  the 
money  from  his  next  rent*  Then  that  monq^  ia  as  so 
.much  rent  already  paid  to  the  landlord.  If  the  tenant 
«Aerwarda  chooses  to  pay  the  whole  rentp  it  must  be  a 
ii  voloii* 
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ygkuxtary  pajmen^  oa  hit  part  as  to  the  portion  paid  X817. 

bj  Vm  befinre.    I  thace&re  think  that  being  a  vok|i^  *— — 

taiy  pqrnMQi  he  cannot  lecorer  U  back  by  thii  £bnn  ^^ 

of  actum.  ^•"* 

Judgment  of  noniuit 


Graham  and.Anpther  against  AjusxAHDJssi.    rimsi^, 
HfiNBT,  RoBJCRT  HsNBT,  and  Mauiucb 
Wmt. 

JlJ^^fiATifTona  former  day  obtained  a  mle  to  shew  The  defendaiis 

causewhythejodgmentofotttlawTyastothede.  b<foreTe'2^« 

feDdantii^92^£Efii^  shonldnot  be  reversed  oo  his  ^h7^[|!^J°^ 

paying  the  qosts  of  the  outlawxy,  and  putting  in  bail  in  '^^^  ^  ^^ 

'lO^  •  •  -.  ^^^  V^  ^  con* 

the  action,  mfk  peyiBg'  the  condemaationrmonqry  or  tmoe  abroad 
rendemg^ himsdf  into  the  custody  of  the  marshal.    It  ef'iToliiog^ 
appeared  from  the  affidavit  in  support  of  the  ruW  that  c^t'^^'ofi 
the  ^battt  defendants  were  partners  in  trade^  and  that  {ht'omJt^r 
tfaedefiDdantibfcrfHfmybefeieiandattheti^        Mdordertbc* 

*  recognisftiicc  to 

todttiKDe  tlie  outlawry  until  the  month  cinhtne  hist,  be  ukcn  in  the 
rerided  mJanuneag  that  m  the  year  1 8io  the  plamtiA  not  for  the  pif- 
coonieiioed  the  prcMoit  action  against  the  three  defend-  ^'nd^km- 
ants,  Hid  obtHued  judgment  of  outhwry  against  Mmh  "j^  *^* 
rue  We$i  and  Eobert  Hemnf^  and  recovered  figainst  the 
ether  defendant  AUsander  Hemy^  who  afterwards  b^ 
eteODg  bankrupt,  die  plaintiffi^  judgment  .remauped 
vositisfied;  that  in  the  month  <^June  last,  this  defcod- 
sat  etme  Co  tUs  country,  and  was,  upon  his  aitiTal,  ar- 
mted  at  die  suit  of  the  plamtiffis  iq)on  a  capiis  at 
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*  1817.  Gunujf  and  Taddbf  now  shewed  cause.     The  de* 

-  fendant  oiUBt  appear  before  he  moves  to  reverse  the 

Oft  AH AH 

^•ttj/  outlawry ;  and  they  dted  French  v.  Moore  (a),  and 
"■"*''•  TidiFs  Practicey  p.  140.,  and  SumervUU  v.  Watkins  (»)  ; 
and  they  said  that  this  difiered  from  a  case  where  there  ace 
not  any  other  defendants ;  here  the  plaintiffi  have  pro- 
ceeded against  the  others,  and  have  been  greatly  delayed 
by  the  non-appearance  of  this  defendant.  If,  however, 
the  Court  reverse  the  outlawry,  it  must  be  on  the  terms 
of  the  recognizance,  being  taken  absolutely  for  p^- 
ment  of  the  condemnation-money ;  and  they  cited  Mai- 
thews  V.  Gibson {c)f  where  Laoorence  J.  said,  ''dial 
though  the  practice  formerly  was  to  take  the  recog^ 
nizance  of  bail  in  the  alternative,  yet  that  now  it  was 
settled  to  be  taken  to  pay  the  condemnation-meney 
only.** 

Marryat  in  support  of  the  rule.    Though  it  be  laid 
down  in  Tidffs  practice^  that  an  outlawry  cannot  be 
'  '  reversed  till  the  defendant  has  appeared,  yet  thai  pro- 

position cannot  be  supportedf  for  until  the  judgai^l 
be  reversed,  no  writ  exists  to  which  the  defendant  can 
appear;  and  he  dted  Hesse  v.  Wcod.{d)  Secondly, 
It  is  in  the  ^cretion  of  the  Court  to  say,  whedier 
the  reoogniaanoe  is  to  be  taken  absolutely,  or  in  the 
'  alternative.  In  Orahamv.  Grifl(e),  this  Court,  and 
in  Hesse  v.  1food{f)f  the  Court  ai  Cmnmon  Fles% 
reversed  the  outlawry,  upon  the  defendant's  putting  in 
bail  in  the  alternative^  and  as  it  is  not  alleged  that  diis 
^     defendant  absented  himself  for  the  purpose  of  avcriding 

(0)  Tidd*s  Ptm.  140.  {b)  24  JUU, 536.  ^ 

(0  8£<u/,5»7.  (</)  4  Ttfwi/.  694. 

{e)  IM-&S.  409.  (/)  4  "Tmmf.  691 . 

process, 
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prooettt  the  Court  will  reverse  the  outlawry  upoD  the        1817. 
mial  terms,  s.  e.  upon  the  defendant's  putting  in  bail 
in  the  alternative. 


Lord  Ellehborouoh  CL  J.  I  do  not.  see  how  the 
defendant  can  appear  to  a  writ  which  is  now  expired. 
The  only  question  is,  as  to  the  terms  on  which  the 
onlkwry  ought  to  be  reversed,  for  this  is  a  case  in 
which  the  Court  may  exercise  its  discretion ;  it  appears 
diat  the  outlawiy  took  place  in  the  absence  of  the 
de&ndant;  if  a  writ  of  error  therefore  had  been 
faroo^t,  the  outlawry  would  be  reversed  as  of  course. 
I  diink  that  under  these  circumstances^  the  Court 
ought  to  direct  the  recognizane  to  be  taken  in  the 
altemaliv^  the  defimdaat  not  having  absented  himself 
to  8v«d  process. 

Batixy  J.  It  is  not  stated,  or  even  insinuated,  that 
this  defendant  went  abroad  or  continued  there,  for  the 
puipose  of  avoiding  process. 

Abbott  X  It  is  quite  dear  that  the  defendant 
mold  be  entitled  to  reverse  this  outlawry  upon  writ 
of  error;  the  Court  may  exercise  the  same  power  upon 
molioii,  and  they  may  in  their  discretion  direct  in 
what  fcnn  the  recognizance  should  be  taken ;  and  I 
thffik  that  it  should  be  in  the  alternative. 

Rule  absolute* 


MOtMSt 

Hbnit. 
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iWx4tii.  Grant  against  Hultok  and  Otberar 

^JJ^'Jj;*;*^  TRESPASS  for  besting  and  crippljsg  plaintiffV 

ttoB^tour^**  dogs,    ad  Count,  for  seizing  dogs*      Plea,  not 

greyhoundf^  guiltj*      ad,  Justification  by  one  of  the  defendanUy  as 

ferrett^and  to  gamekeeper  of  the  lord  <^  the  manor,  under  a  depur 

beJangiii£  to  tati<Hi  by  which  he  was  appointed  gamekeeper,  with 

slmekMi^r,  foU  power  and  anthori^,  according  to  the  directions  of 

STS^oftioi,  *^  •^^^  in  that  case  made  aad  pronded,  amoog 


^the  acts  of      other  things,  to  seise  all  such  greyhottndfl»  selting-degs, 
Held  that  be       ferrecs,  trammels,  hays  or  other  nets^  snares  or  engines 

vuoottherebr    -        ,         ,  .  ,  .,i.  ^  •        i  . 

authorized  to  for  the  taking,  kilimg^  m  destroying  hare&  or  other 
game,  as  within  the  precincts  of  the  manor  should,  be 
kept  or  used  by  any  person  not  legally  qualified  to  keep 
or  use  the  same,  and  fiirther  to  do  all  things  which 
belonged  to  the  office  of  a  gamekeeper,  according  to 
the  directions  of  the  said  acts  of  parliament ;  and  be- 
cause the  dogs  were  trespassing  on  the  manor,  one  of 
the  defendants,  as  such  gamekeeper,  and  the  other  de- 
fendants in  his  aid  and  by  his  command,  seized  the  said 
doga^  &C.     Replication,  de  injuria,  &C 

At  the  trial  before  Ba^ey  3.  at  the  last  spring  assizes 
0  cxKjJ^^  ^'^^  ^^  county  of  ^Ift,  it  was  objected,  that  the  de- 
putation did  not  authorize  the  gamekeeper  to  seize 
hounds,  but  only  the  species  of  dogs  therein  men- 
tioned. The  learned  Judges  however,  directed  the 
juxy  to  find  a  verdict  for  the  plainti£^  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  A  rule  nisi 
for  that  purpose  having  been  obtained  by  Bainef  in 
Easier  term  last^ 

Scarlcll 


HaLTONj 
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ScarkU  and  BiuAard$(m  now  shewed  cause.    The        1817. 
depstadon  set  out  in  the  pleadings  is  sufficient  to  au-  -" 

dmrixe  the  gamekeeper  to  seize  these  dogs,  being  «g;Muit. 
hoands;  for  though  that  species  of  dog  is  not  expressly 
named,  atill  as  the  authority  is  to  do  all  things  belong* 
log  to  the  office  of  a  gamekeeper,  according  to  the 
directions  of  the  acts  of  parliament ;  and  as  by  the  very 
woids  of  the  statute  22  &  23  Car.  2.  c.  25*9  a  game* 
keeper^  being  thereunto  authorized  by  the  lord  of  the 
manor,  may  seize  all  guns,  bows^  greyhounds^  setting- 
dogs^  lurchers,  w  oAer  dog$  to  kiU  hares  or  conies^  &c. 
&c^  it  follows  that  it  belonged  to  the  gamekeeper's 
o£Bce  to  seize  hounds  (they  beii^  dogs  to  kill  hares)), 
and  that  he  was  wdl  authorized  for  that  purpose  by  the. 
eondnding  sentence  of  the  deputation* 

fioine  and«K  WiUiamnj  contrL  Assuming  that  the 
words  of  the  statute,  <<  other  dogs  to  kill  hares,"  are 
sufficiently  large  to  enable  the  lord  of  the  manor  to  au--' 
thorize  a  gamekeeper  to  seize  hounds,  yet  here  the 
dq)atation  only  mentions  dogs  of  a  specific  description,, 
without  adding,  <<  other  dogs  to  kill  hares."  If  then  the 
deputation  had  not  contained  any  other  general  words^  it 
is  dear,  that  the  gamekeeper  could  only  be  warranted 
in  sdang  dogs  of  the  description  there  specified.  The 
conduding  words,  *'  authorj^ng  the  gamekeeper  to  do 
all  acts  belonging  to  his  office,''  must  refer  to  acts  di& 
ferent  from  the  seizing  of  dogs;  which  was  before  £s- 
tiocdy  mentioned;  such  as  the  seizing  of  guns.  If  it 
weit  intended  by  these  general  words  to  authorize  him 
to  takelall  dogs,  what  necessity  was  there  for  distinctly 
describing  the  species  in  the  former  part  of  the  instru^ 
meat?  And  upon  the  principle  that  expressio  unios 
K  4  exclu-^ 
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^^^y*        exdusio  alteriii%  it  must  be  inferred  that  the  l^isbHire 
OmAMT        meant  to  confine  the  gamekeepers'  power  of  seiraDg 
UoLToH        ^^^  ^  *^^  ^  ^^^  expressly  mentioned    in   tlie 
statute. 

Abbott  J.  The  ad  section  of  stat.  22  fc  23  Oar.  2* 
c.  25.  directs  that  all  lords  of  manors  may  authorize 
their  gamekeepers  '^  to  seize  guns,  bows^  greyhounds^ 
setting  dogs,  lurchers,  or  other  dogs  to  kill  hares  or 
c(Miies,  as  within  the  precincts  of  such  respective 
maAotis  shall  be  used  by  any  person  who  by  this  act  is 
prohibited  to  keep  or  nse  the  same."  This  sectknv 
therefore,  does  not  give  a  general  authority,  bot  air 
authority  to  be  exercised  against  such  persons  ^  who 
are  by  this  act  prohibited  to  keep,  or  use  tbe  same.** 
We  must  look  fiuther,  therefore,  to  see  what  the  pro- 
hibition is,  and  for  that  purpose  we  must  look  to  the 
third  section,  which  declares  **  that  all  persona  not 
having  lands  of  inheritance  of  ioo2.  per  ann.  &c.  are  per^ 
sons  not  allowed  to  keep  any  guns,  bows,greyhounds,  set-' 
ting  dogs,  ferrets,  ooney  dogs,  lurchers^  hays,  nets,  &&, 
but  are  prohibited  to  keq>  or  use  the  same.''  This 
section  tiien  contains  no  prohibition  against  keepi»g  cx" 
using  hounds.  The  gamdLceper,  therefora^  was  not 
authorized  under  this  act  of  parliament  (which  almie 
applies  to  this  question)  to  «eize  hounds.  In  Hmtcr  vi 
JVilkes{a)  it  washdd,  that  a  hound  was  not  within  the 
statute  5  Ann.  c.  14. 

Per  Curiam,  Rule  abaohtte^ 

(a)  %Sira.  ii%6. 
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DoK,  on  the  several  Demises  of  S.  Wolfe^  Tursd^, 
W.  Wetton  and  Juluna  his  Wife,  J.  Knight     "''  * 
and  Mart  his  Wife,  John  Myatt,  Isaaq 
Anderson,    J.  Wilson  and  Susannah   his 
Wife,  and  Sarah  Mare,  against  Allcock. 

j^JECTMENT  to  recover  one  third  part  i^premiaes  4  devised  all 

at  Siandon  in  the  Goonty  of  Sk^ffbrd,    The  de-  ments^ohis 

daration  contained  counts   on  the  joint  and  several  to  heMi^h"** 

demises  of  the  respective  lessors  of  the  plaintiff,  on  ^^^^^'^^^^ 

the  icthofibEow,  i8i6,     Plea,.the  general  issue.    At  ^^'^^Mdat. 

^  "^  o  »gns,eqatlJy 

the  trial  at  the  last  summer  assizes,  the  juiy  found  a  <<>  *>«  divided 

verdiot  for  the  lessors  of  the  plaintil^  subject  to  the  as  tenanti  in*" 

opinioB  of  the  Court  on  the  followii^  case :  Md  dorio/the 

John  Thorleif  being  seised,  in  fee  pf  the  premises  in  ind^fur^er 

qaestioD,  by  will    (13th  Mardk^  1799)    devised    tho  ^SduTe  third 

same* in  the   following  words:     ^  I  devise  all   ipy  pftrt**sode. 

Tised  to  hu  ttt* 

hereditaments  in  SUmdon^  in  the  coun^  of  Siagbrd^  ter  for  her  life 
imlo  my  sister  EUzabah  THorlejff  and  to  her  doug^  ^^s^^f.'T 
ten»  Am  Sham  the  wife  of  David  Shm,  and  Franca  Ih/rJi"^^ 
Tkarlt^  their  heirs  and  assigns,  equally  to  be  divided  ^„^aer  uHTtur 
between  and  amongst  tbem,  share  and  share  alik^  as  '^^^  tb«t  the 

_  .   .  -  ,    daughterly. 5. 

teumts  m  commmi  and  not  as  jomt  tenants,  for  and  and  f.  t.  took 

daring  the  life  of  my  said  sister  Elizabeth  ThoHey^  thi^t"witha 

and  fiomt  and  immedialely  after  her  decease,  then  I  r^^^'^^'oLr 

defise  the  said  third  part  of  the  aforesaid  heredita-  Ihe K^'*' 

nMts  so  devised  to  my  said  sister^  herUfs  ba  afore^  <^«  ^^^t^^*^* 

said,  unto  her  said  two  daughters,  Am^  Shaw  and  Franen 

Tkorieyy  their  heirs  and  assigns  for  ever^  equally  to  be 

imikA  between  them,  share  and  share  alike,  as  tenants 

b  ooDUDon  and  not  as  joint  tenants.**  '    - 

John 
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^^^7»  John  Tkorky  died  on  the  aistof  September,  1802, 

jj^^  without  having  revoked  his  will,  leaving  two  sisters 

agakst  ]jis  coheiresses  at  law,  him  surviving,  namely,  the  said 
Elizabeth  Thorley  mentioned  in  the  said  wiU,  and 
Mary  the  wife  oijokn  Mare. 

Frances  Thorley  afterwards  intermarried  with  John 
Alcock,  and  in  Michaelmas  term,  1807,  ^BUaaheth 
Thorley,  David  Shaw  and  Ann  his  wife^  and  John 
Alcock  and  Frances  his.  wife,  levied  a  fine  sur  conuzance 
de  droit  come  ceo,  8cc.,  with  proclamations  of  the 
premises,  and  declared  the  nses  as  to  one  moiety  to 
the  joint  appointment  of  Shaw  and  wif^  and  in  defiiult 
thereof  to  Shaw  and  wife  and  the  survivor,  and  the 
heirs  and  assigns  of  such  survivor,  and  as  to  the  other 
moiety,  to  Alcock  and  wife  in  the  same  manner*  By 
deeds  of  lease  and  release  (23d  and  24th  of  Marchj 
18 16),  Sham  and  wife  in  consideration  of  i8oo2.  ap- 
pointed the  premises  to  Alcock  in  fee* 
.  John  Mare  and  Mary  his  wife  died  prior  to  1805^ 
leaving  seven  daughters  them  surviving  ccdieirenes  of 
the  said  Mary,  nam^y,  Elizabeth  married  to  Samuel 
Woclfcj  both  now  deceased,  whose  ion  and  heir  Samud 
Wociye  is  one  of  the  lessors  of  the  plaintiff;  JtsUahc^  one 
othor  of  the  lessors  of  the  plaintiff;  Mary,  one  other  of 
the  lessors  of  the  plaintiff;  Ann,  now  deceased,  manried 
to  John  Myait,  one  other  of  the  lessors  of  the  plaintifi^ 
and  who  is  tenant  by  the  curte^  oS England,  of  all  the- 
real  estates  which  belonged  to  the  said  Ann;  Hmmahf 
now  deceased,  married  to  Isaac  Anderson,  one  other  of 
the  lessors  of  the  phunti£^  who  is  also  a  tenant  by  tbe 
curtesy  of  aU  the  real  estates  which  belMged  to  the 
said  Hannah ;  andSasanmah,  and  Sarahs  tbei other  two. 
lessors  of  the  phtintiff.     The  said  Elhmbeth  Thorlqf 

died 


Allcocv. 
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died  on  the  loth  day  of  May  in  the  year  1816,  and        1817. 

duriag  her  life^  and  befinre  the  day  of  the  demise  laid  in        ' 

the  declaratiooy  viz.  on  the  19th  and  20th  Mat/^  1815,         t^aiita 

dieleaiors  ofthe  plaintiflPi  in  due  form,  madeanentiy 

on  the  premises  in  question  to  avoid  all  fines  before  then 

levied  thereof.     The  defendant  then  and  from  thenoe- 

foith  continued  to  be  io  possession  of  the  said  premises^ 

The  question  for  the  opinion  of  the  Court  is,  whether 

the  lessors  of  the  plaintiff  be  entitled  to  recover  one 

thiid  part  of  the  premises  devised  as  aforesaid  by  die 

will  of  the  said  Join  ThorUy.     If  the  Court  should  be 

rf  opinion  that  the  lessors  of  the  plaintiff  are  so  entitled^ 

then  the  verdict  is  to  stand  as  entered ;  but  if  the  Court 

shoold  be  of  opinion  that  they  are  not  so  entitled,  then 

a  nonsuit  is  to  be.  entered. 

W.  £.  TotfnloR,  for  the  lessors  of  the  plaintiff,  contend- 
.  ed  that  the  estates  which  passed  by  the  devise  toElizabeih 
TSonfa/s  daughters,  their  heirs  and  assigns,  were  estates 
pur  autre  vie^  for  the  life  of  Elizabetk  ThorUjf^  as 
tenants  in  common,  with  a  remainder  in  fee  to  them 
as  tenants  in  common  in  one-third,  leaving  two* 
tUrds  u>  decend  to  the  testator's  heirs ;  the  cornet 
queues  of  which  construction  was,  that  as  to  two-thirds 
tlie  testator  died  intestate^  •  and  then  the  lessors  of  the 
pkintiC  who  represented  one  of  the  ocAeircsses,  would 
be  entitled  ,to  half  of  that  of  which  the  testator  so  died 
iateslate,  that  is,  one  third  of  the  whole.  It  is  a 
general  rule  that  the  heir  is  not  to  be  disinherited  ex- 
cept by  express  words,  or  by  necessary  implication. 
FVom  the  .subsequent  devise  in  fee  to  the  daughters  of 
theooe-third)  itwffl  be  aigued  that  the  tesUtor  m- 
tended  to  di^iose  of  iht  whole  of  his  proper^;  bnt 

that 
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181 7«  that  is  mn  extremely  doabtfiil  and  ocmjeotiual  om^ 

-  fitradjon.    There  i»  nothing  appearing  on  the  irtiole 

agttina  of  the  will  taken  together,  from  which  it  can  be  infinw 

LLcoci|.  ^^  ^^  .^  ^^  ^  ^^^^  ^^  undoubted  intentioii.of 

the  testator  to  dispose  of  the  whole  of  his  properly^ 
The  words  <'  during  the  life  of  my  sistar  K  Thork^ 
must  of  necessity  qualify  the  d^ee  of  interest  ginD  to 
the  daughters;  for  if  those  words  are  to  be  taken  as 
respecting  the  period  of  division  only,  the  two  daugh- 
ters will  be  tenants  in  common  in  two-thirds  of  the 
estate  only  during  the  life  of  the  mother,  which  could 
not  have  been  the  intention  of  the  testator,  inasmuch 
as  when  he  devises  over  the  one-third  given  to  the 
mother,  he  says  that  the  daughten  shall  take  that  as 
tenants  in  common,  and  not  as  jointenantSi 

'  PrestQih  contra^  was  stepped  by  the  Court. 

Lord  Ellembobough  CX  If  we  begin  at  the  lilt 
part  of  this  will,  we  shall  find  a  due  that  will  guide  us 
in  the  explanation  of  the  whole.  Nothii^  is  BKMPe  dear 
than  that  the  testator  intended  to  give  hitf  sistor  lUs^ 
beth  an  estate  £>r  life  in  one-third,  and  that  afttf  her 
death  the  one-third  part,  sa  dnmd  io  htr  far  ^1^ 
should  go  to  the  daughters  in  fte;  tl»n  at  to:  the 
TOmaiAiqg  two-thirds,  there  are  words  oompeceDt  to 
l^ve  the  daughters  aA  estate  in  fee  in  that  part  ^  the 
estate.  The  testator  has  thrown  together  a  heap  of 
words,  the  sense  and  meaning  of  which  he  did  sot 
dearly  apprdiend;  but  although  the  language  of  this 
will  is  con&sed,  and  the  words  are  scattered  in  such  s 
way  as  if  taken  in  the  order  in  whidi  they  stand,  they 
do  not  convey  any  meaning;  yet  in  &vour  of  common 

sens^ 


Allcocv. 
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seoasf  we  may  take  the  liberty  of  transposing  them  181 7« 
aooording  to  that  order  iKrhich  we  may  fiurly  suppose'  -— — « 
liie  testator  woold  wish  to  have  adopted,  and  by  i^mMsi 
whioh  we  can  best  efiectuate  bis  intention.  The 
labour  of  the  argument  has  been  to  make  the  tisstator 
dispose  of  cmly  (me»third  of  his  estete^  and  thereby  to 
oompd  an  intestacy  as  to  the  remiund^;  wbanea% 
his  meaning  evidently  was  to  dispose  of  the  whole. 

Absoit  J.  (a).  I  am  of  the  same  opinion.  Hie 
sigument  of  the  leanked  counsel  for  the  plaintifft 
rejects  altogether  the  meaning  of  the  testator.  Ac« 
cordhg  to  his  eonstrtiction,  the  consequence  would  be 
AiS|  that  the  Amghters^  after  the  death  of  the  mother, 
wodd  have  just  half  as  much  as  they  would  have 
during  her  life  time, 

HoLaoTD  J.  -  If  this  will  is  taken  by  parts,  I  think 
we  shall  be  able  to  carry  the  testator's  intention  into 
cflbct:  Ristf  he  devises  the  premises  to  Elizabeth 
ThofJq^  then  h^  goes  on,  *'  and  to  her  daughtersy 
thttr  heiis  and  assigns."  From  a  subsequent  part 
of  the  will  it  appears  that  the  estate  here  devised  to 
£•  Horby  was  an  estate  for  life  in  <me«third  part  of  the 
prosusa;  die  danj^itars^  therefbr^  would  take  a  fee 
in  therqnainmg  tipo-thirds.  The  will  then  proceeds 
thus:  ^  ttfatilj  to  be  divided  between  them  as  tenants 
in  common,  and  not  as  joint  tenants,  for  and  during 
tkelifeof  JB.  TJMejf:'*  these  words  shew  how  the  estate 
WIS  ta  be  enjoyed  by  the  mother  and  daughters  during 
tbelikof  the  mother,  namely,  as  tenants  in  common ; 
aod  lastlyt  the  testator  gives  a  r^nainder  in  fee  to  the 


(«)  ^tylty  ]•  WM  absent. 


daugli- 
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1817*  daoghten  in  duit  part  of  tbe  estate  fiAkh  he  had 
"^^  before  devised  to  E.  Thotleg  for  her  life.  By  readmg 
Y<nu/        the  words  '<  to  be  divided  between  them  as  tenants 

AltCOCK. 

in  common  during  the  life  cS  B,  Tko4^  aa  in  a 
parenthesisy  the  whole  is  made  clear  and  intelli- 
gible* ^  this  construction  the  testator  disposes  of 
tbe  whole;  but  it  has  been  said,  that  due  will  have 
the  efiect  of  making  the  daughters  .tenants  in  eoosmon 
in  the  two-thirds  only  during  the  life  of  the  mochery 
and  that  this  was  not  in  the  eontemplatiao  of  die 
testator;  but  there  ia  nothing  to  shew  that  be  in- 
tended that  they  shonld  be  tenants  in  conmoo  in  the 
two-thirds  after  her  death.  And  if  the  wwda  <»fer 
and  during  the  life  of  £  Tkort^  were  to  lie  con- 
sidered as  restraining  and  qoalifyiog  die  inteMit  Hhich 
the  dmighters  were  to  tak^  the  dear  inteatioo  cf  the 
testator  would  be  altogedier  defeated;  fer  it  is  manifest, 
that  he  never  intended  to  die  intestate^  aa  to  any  part 
of  the  property* 


(«)  Set  iW  tf.  Willit  y.MarH»,  4  T.  je.  39. 


AT^'tb.  £v£RTH  and  Another  agmat  Timso. 

A^  wu  ^.  Assumpsit  upon  a  wlued  po%  of  iosana^  sub- 
cencetoproeecd  scribed  by  tbe  defendant,  and  e^cted  by  die 

sad  tbtnce  to     plaintiffi  as  agents  for  Dubois  and  Qk  of  Danix^, 
^''the  dcidna-    owners  of  the  ship,  upon  ship  and  firei^t*    The  voyage 
fi^^^^^  insured  was  at  and  fit>in  Bcmrdeaux  to  Lptidcm,  war- 
deputed.  The 
vesielpraeeeded 

on  her  vorige  fram  21.  to  X^  and  from  L.  to  A:   Held  tbst  ihs  wss  not  prateclcd  hf 
the  lieenee  on  •  fvrther  rofgc  from  Atol>» 

ranted 
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nmteci  with  a  British  and  Freneh  licence.    At  the  trial        1817. 
befoie  Lord  EUenborough  C.  J.  at  the  London  sittipgn 
after  MicAadmas  term,  1816,  a  verdict  was  found  for         egMnst 
the  plaintiffy  subject  to  the  opinion  of  the  Court  upon 


the  fdlowiog  < 

.  The.  ship  sailed  from  Dantxig  for  London  in  the 
Bionth  iafOctobcTf  1811,  and  previous  to  her  sailing 
DitboU  and  Co.  procuiied  the  following  licence,  which 
was  granted  by  HafoUon  as  Emperor  of  the  French^ 
and  the  material  parts  of  which  were  as  follow : 

Valid  for  one,  wgfoge  onfy^  including  the  going  nnd 
rdumingy  We  do  authorize,  by  the  present  special 
licence  theDofite^  ship  Winihont  to  set  sailaod  depart 
fma,  the  port  ciDanixigf  and  proceed  to  the  destfaifM- 
lion  ai  London^  without  her  being  in  any  manner  liable 
to  any  hinderance  to  the  going  out,  to  the  nayigation, 
sad  to  ike  entrance  of  the  said  ship.  We  understand^ 
first,  thai  the  said  ship  may,  on  departing  from  the 
said  port,  be  loaded  with  grain,  flour,  and  other  pro- 
dace  and  m^efdiandiae  of  the'  scnl,  of  which  the  export 
is  not  prohibited,  adly.  That  the  said  ship  shall  have  the 
Kberty  either  to  come  back  direct,  and  in  ballast,  into 
the  port  of  departure^  or,  after  ha^g  sold  her  cargo 
of  grain,  to  enter  into  one  of  the  ports  otNantx  or  of 
BsMrittMcr,  etth^  in  baUast  or  with  a  cargo  consist- 
iag  of  certain  articles  specified  in  the  licence,  sdly, 
That  she  may  load  in  the  ports  otKantz  or  BonrdeoMSp 
snd  to  the  destination  of  that  from  which  she  depacted^ 
iflb^  wine^  brandy,  doth,  and  odier  produce  of  H^ench 
s«l  and  industry*  Be  it  finally  miderstood.  That  t]h« 
laid  ihip  shall  not  navigate  to  any  other  destmation 
than  thoae  preoedingly  indicated. 

With 
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1817.  With  this  licence  the  ship  sailed  from  Datiizigj  and 

' tf rived  in  Imdon^  where  she  remained  tifl  VArmnf^ 

ainsi  1813.    A  Briiisk  licence  was  obtained,  and  a  diarlw- 


Tv 


UN  NO. 


party  entered  into»  which  are  immaterial  with  refenooe 
to  the  pobt  on  which  the  Court  ultimately  pronoimoed 
their  judgment  The  vessel  then  sailed  frdm  Lombm, 
and  arrived  at  Bourdeaux  in  Marehf  1813,  with  the 
French  licence  on  board,  and  the  latter  end  cUfyrU 
was  seiaed  by  the  JPireneh  government.  On  die  25th 
Jime,  1813,  the  plaintiflb,  by  notice  in  writing,  aban- 
doned to  the  defendants  and  the  other  under-writers  on 
policy  the  ship  and  frright>  end  demanded  payment  as 
for  a  total  loss. 

The  question  for  the  opinion  of  the  Court  is^  whe- 
ther the  plaintiffs  are  entitled  to  recover;  if  the  Court 
should  be  of  opinion  that  they  are  entitled  to  recover, 
the  vetdict  to  stand;  if  they  are  not  entitled  to  recover, 
a  nonsuit  is  to  be  entered* 

TadAff  for  the  pkintiff.  The  warranty  in  the  p<^ 
diat  the  ship  should  have  a  Fi^ench  licence  has  been 
complied  with,  and  aldiough  that  Ucenoe  is  to  cootome 
in  force  for  one  voyage  only,  including  die  going  and 
returning;  still  as  it  authorised  the  ship  to  go  from 
Damstig  and  to  proceed  to  the  destination  of  Landofh 
and  by  the  second  dense  the  ship  is  to  have  libeity  to 
go  to  the  port  ciBourdeauXf  where^  according  to  the 
third  danse^  she  may  load  and  proceed  to  the  destina- 
tion of  that  from  whfefa  she  departed,  it  is  dear  that  Ae 
licence  oontemplated  Umdon  as  the  port  of  destination 
from  which  she  last  departed.  The  French  ^emment 
had  three  objecU  in  view ;  firsts  not  to  import  into  thar 
own  countiy  the  produce  of  i&^gtfsi  industry;  secondly, 
13  to 
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to  impart  naval  stores  into  Frame ;  lastly,  to  export  to        1S17. 

En^Umd  French  produce.     By  construing  the  licence        

80  M  to  protect  the  voyage  from  Bourdeaux  to  London^        against 
the  Court  will  be  giving  effect  to  that  which  appears  to 
bare  been  the  manifest  object  and  intention  of  the 
lioenoe. 


Gmnofj  oontr^  The  question  depends  entirely  upon 
one  line  in  the  licence^  viz.  <<  valid  fer  one  voyage  only, 
indnding  the  going  and  returning."  If  diere  be  any 
amUgoity  in  the  third  clause  of  the  licence,  this  fidly 
explains  it;  it  shows  distinctly  that  the  voyage  was  to 
commence  and  condode  at  Dantzig.  He  was  then 
stopped  by  the  Court 

Lord  Ellekbokouqh  C.  J.  The  terms  of  the 
licence  <<  for  one  voyage  <'^»  including  the  going  and 
xetuming,"  are  decisive  of  this  question.  When  the 
licence  speaks  of  the  port  from  which  the  vessel  de- 
partedy  geDerally}  it  must  mean  the  port  from  which  the 
ship  originally  departed  in  the  commencement  of  her 
voyage.  DtaUtify  therefore^  was  the  terminus  a  quo» 
sad  the.  tenainos  ad  quern,  it  was  the  port  of  departure 
and  the  port  of  ultimate  destination* 

Per  Curiam^  Judgment  of  nonsuit. 


Vou  I. 
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1817. 


^l^iiK        Nesmam  and  Others  ugainst  Armstroik}  and 
J.       ,  Another. 

fo  an  iction  on    ^flBT  by  Nesham,  SMnson^  Biss,  Beckmiih^  uiA 
tf.  130.  to  reco-  Others,  being  partners  in  trader  against  two  of 

premtset  fek-      the  inhabitants  of  the  hundred  or  ward  of  EatingUm 


"dtbreiwht*^^*  in  the  coaaty  ofDurJumh  to  recover  daooages  which 

d^T  i!^mT  ^^^^  ^^  sustained  by  the  felonious  dttadishing  of  a 

ui^^r  UiIm  of  *^^'^  ^^  ^^  staiths  of  the  plaintifis,  by  a  number  of 

whom  being  persous  riotously  assembled  together.    The  fint  two 

the  fact  was  «ounts  of  the  declaratum- Were  framed  upon  the  i  o.  u 

coomUicd,  one       ,.  ^i.-o-^a^^ 

only  me  in  his    ^^^-   2-    ^-  5*    the     RlOt    Act,     fOT     aH    injuiy    tO    S 

^n  oatir,'^  Stable  and  goods  therein;  but  no  question  arose  on 
Ui!!!t' to\h?h^it  ^^^  countib  as  it  was  admitted  that  the  phiintiA  were 
«f  hii  belief  the  entitled  to  a  verdict  and  judgment  thereon.    The  Aird 

others  had  00  »     o 

knowledge  of     and  the  remaining  counts  cS  the  declaration,  were 

comnUtud  the^  framed  upon  the  52  Gr.  3.  c.  130.     The  diird  eoont 

thft  wtt^nol"*'  •^^  ^^  ^'^^  persons   to  the  number  of  twche 

sufident.  ^Q^  mor^  did  unlawfully,  riotously,  and  tumultuoudy 

ass^nble  together,  in  disturbance  61  the  public  peacs^ 

and  being  so  assembled,  did  unlawfully  and  with  ibree 

whoUy  demolish  and  pull  down  ^<  a  buflding  rf  the 

said  pU^intifff,  to  wit,  a  staith  in  the  township  aforesaid} 

in  the  hundred  or  ward  and  county  aforesaid,  of  grest 

value,  &c.;  and  which  building  was,  at  the  time  of 

demolishing  and  pulling  down  the   same,  used  and 

employed  by  plaintifib  in  the  carrying  on  of  the  trade 

of  plaintifias  colliers,  in  contempt,  &c.  to  the  damage, 

&c  and  against  the  form  of  the  statute^  &&''     The 

plaintiffs  then  aver,  that  one  of  the  plaintiffi^  G.BMnsoth 

within  two  days  after  the  damage  done  to  the  plaintiffi 

by  such  offenders,  gave  notice  of  the  said  oficnoe  done 

and 
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and  coutmiited  to  Ae  said  defendant^  then  and  there        1817* 

bong  inhabitant!  c(  the  township  aforesaid,  in  which 

said  township  the  last^mentioned  offence  and  hd  were        ^ioinsi 

commmedy  and  within  four  days  next  nter  such  notice 

80  given  as  aforesaid,  the  said  G.  Bobitwm  did  give  in 

bis  examination  upon  oath  before^  &c.  of  and  concerning 

the  committing  of  such  offence,  and  thereupon  swore 

before  the  said  justice^  that  he  the  said  G.  JRcbmaon 

did  not  know  the  persons  that  committed  such  oflfence 

or  mj  of  them,  according  to  the  form  of  the  statute 

&c  whereby  an  action  hath  accrued,  &c.    The  fourth    , 

ooant  was  for  the  injury  of  b^inning  to  demolish  and 

puU  down  the  same  erection  or  building;    the  fifth 

oeuo^   for  demolishing  and  pulling  down;    and  the 

last  count  for  beginning  to  demolish  and  pull  down 

<<  toother  building  of  the  plaintiffs,  to  wit,  another 

ataith  rituate,  &c.  of  great  value,  &c,  in  which  build«» 

ing,  at  the  time  of  demolishing  and  ptiUing  down  the 

sain%  divers  goods  of  plaintiffs  were  deposited."    Flea, 

General    issue.    Not    guilty.      At    the    trial    before 

Bi^ky  J.  at  the  Summer  assizes  for  Durham^  a  verdict 

was  found  for  Ihe  plaintifls,  subject  to  the  opinion  of 

the  Court  on  the  following  case : 

The  plaintiffi,  at  the  time  of  the  injury  hereinafter 
me&tioaed,  were  the  lessees  of  a  coal-mine  or  colliery 
situate  in  the  township  of  Nm  BottU  in  the  county  of 
Duriamf  and  were  partners  in  the  working  and  getting 
the  coals  out  of  the  same  for  sale  for  thar  joint  benefit* 
Before  the  time  of  the  riot  hereinafter  mentioned  the 
plaihtifi  had  erected  the  two  buildings  called  Staith^ 
meaUoned  in  the  last  four  counts  of  the  declarati(m» 
upon  certaui  land  included  in  their  lease  of  the  coIUery^ 
ftod  situate  in  the  township  of  Biskap  Wearmouihf  in  the 

L  2  ward 
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1817*  v^rd  of  JSasingtofh  in  the  county  of  Durham.  The 
case  then  proceeded  to  describe  the  buildings,  snd  the 

MESH  AH 

agatmi  puTposes  for  which  Aey  were  used ;  but  this,  wilii  refer- 
ence to  the  point  on  which  the  Court  pronounced  their 
judgment,  became  immaterial. 

On  the  2oth  Marchf  1815,  the  keehnen  usually  em- 
ployed upon  the  river  Wear  collected  together  in  a 
riotous  and  tumultuous  manner,  to  die  number  of  two 
hundred,  and  forcibly  broke  into,  damaged,  and  ulti- 
mately set  are  to  the  plaintiff's  staiths. 

The  phiaxiff  Robinson  was  present  during  a  part  of 

the  time  of  the  riot,  exerting  himself  to  suppress  it,  but 

was  not  present  at  the  commencement  or  ending  of  it ; 

having  been  wounded  by  some  of  the  rioters,  he  was 

obliged  to  retire.    Biss  and  Bechxdthy  two  of  the  other 

partners,  were  also  there  for  about  half  an  hour  only; 

they  being  obliged  also  to  retire,  for  fear  of  their  lives; 

Mr.  Biss  being  also  wounded.      On  the  zzd: March, 

notices  of  the  damage  were  given  to  the  defendants, 

who  are  two  of  the  inhabitants  of  the  township  where 

the  feet  was  committed,  by  theplaintiff  JBoiiVimifor  and 

on  behalf  of  himself  and  his  partners;  and  on  the  25th 

ofMarchj    Bobinsony  on  behalf  of  himsdf  and  par^ 

n^s,  gave  in  his  examination  upon  oath  before  two 

justices  of  the  peace  for  the  said  county,  inhabiting 

within  the  said  ward  where  the  offence  was  committed, 

in  which  examination  he  stated  that  he  did  not  know 

the  persons  wlio  committed  the  said  feet,  or  any  of 

them.    No  other  of  the  said  plaintifis  delivered  in  any 

examination.    The  action  was  commenced  in  due  time. 

It  was  objected,  on  the  |)art  of  the  defendants,  that 

it  was  not  sufiicient  that  one  only  of  several  joint 

ownern  or  partuers  should  give  in  his  examinadon  upon 

'3  oath. 


Armstrong. 
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oath,  bat  diat  all  the  partners  should  join  in  it,  or  at        IB  17* 
least  as  many  as  «>peared  to  have  been  present  when       ^ 
the  <n»noe  was  oommitted.    The  question  is,  whether        agaiitst 
the  plaintiffi,   notwithstanding  this  olgection,  are  en- 
titled to  recover  any  thing  beyond  the  value  of  the 
sUUe.    If  the  Court  shall  think  that  they  are  so  enti- 
tled, the  verdict  is  to  be  entered  for  the  plaintifi  on  the 
four  last  counts,  as  well  as  the  two  first:  but  if  the 
Court  shall  be  of  opinion  that  they  are  not  entitled  to 
recover  any  thing  beyond  the  value  of  the  stable,  then 
the  verdict  is  to  be  entered  for  the  defendants  on  the 
last  four  counts,  and  for  the  plaintifis  on  the  two  first*. , 

Tinjial,  for  the  plaintifi.  Where  the  defendants 
shew  any  reason  to  suspect  fir^ud,  then  it  may  be  very 
fit  that  all  the  plaintifis  should  be  eicamined  upon  oath ; 
but  in  the  absence  of  all  fraud,  the  examuiatioli  of  one 
of  the  plaintiffi  is  sufficient.  If  it  be  necessary  that  every 
partner  should  be  examined,  it  would  follow  that  it 
would  be  a  ground  of  nonsuit  at  the  trial,  if  it  appeared 
that  one  of  the  partners  had  at  a  distance  seen  part  of 
the  riot,  although  in  truth  he  might  be  wholly  ignorant 
who  the  rioters  were  by  whom  his  property  bad  been 
actuaUy  demolished.  The  4th  section  of  this  statute  is 
framed  upon  the  %*]  Eliz.  c.  13.  «.  ii.,  restraining  the 
statute  of  Winton.  The  cases  therefore  which  have 
been  decided  on  that  statute  will  assist  in  the  construe* 
tion  of  this.  Thus,  in  the  case  oiAthcomb  v«  Hundred 
(fHUkam  Hia{a),  where  a  servant  was  robbed  in  the 
presence  of  his  master,  it  was  held  that  the  oath  of  the 
wrvant  was  sufficient  to  enable  him  to  recover  so  muchi 

L  S  of 
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181 7*        of  the  mooey  as  was  in  his  potseMioii  at  the  time  of  die 

robbery ;  and  Holi  C  J.  was  of  opinion  that  the  osth 

iigahtt        of  the  servant  was  sufficient  to  enable  him  to  gain  a 
AAMtTiairo.  til  1.L    1 

verdict,  as  wdl  for  the  sam  of  which  he  was  robbedy  as 

for  that  which  was  taken  from  the  master,  while  m  his 

company.     So  in  the  cases  of  Jones  v.  tbmdrei  of 

Bromley  J  and  Bird  v.  Hundred  qfOssuUone,  there  dted, 

the  oath  of  the  servant  alone  was  held  sufficient,  without 

diat  of  the  master.     So  here,  the  oath  of  one  of  the 

partis  whose  property  has  suffered  damage,  shaD  be 

considered  sufficient,  without  requiring  the  examination 

of  all  the  partners. 

Richardson^  contra,  was  stopped  by  the  Court 

Lord  Ellevbokough  C.  J.  Looking  at  the  object  of 
the  act  of  parliament,  it  is  clear  that  the  legislature  in- 
tended that  the  hundred  should  have  the  knowledge  of 
all  the  parties  claiming  the  benefit  of  that  act.  It  may 
be  true,  that  as  far" as  respects  property,  the  possesion 
of  one  joint-tenant  is  the  possession  of  all.  But  it  does 
not  thence^  follow,  that  the  knowledge  of  one  is 
Ae  knowledge  of  all ;  this  act  confers  a  benefit  on 
certain  conditions;  one  of  which  is,  that  the  party 
claiming  such  benefit  must  make  oath,  whether  be  or 
they  have  any  knowledge  of  the  persons  that  committed 
the  act.  The  statute  requires  that  the  parties  who  are 
claiming  that  benefit  should  be  themselves  immunes 
^  firom  crime,  and  all  free  from  suspicion,  having  one 
only  is  not  sufficient.  In  this  case  several  of  tlie  partners 
being  present  when  the  act  was  committed^  one  duly 
makes  oath  that  he  had  no  such  knowledge,  without  even 
swearing  that  the  other  partners,  to  the  best  of  his  be^ 

a  lief, 
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lieg  had  no  8Bcb  knowledge.    It  is  perfectly  oonsistient        1417- 
with  this  affidavit,  that  the  other  partners  did  in  kfit       ^, 
know  the  persons  who  committed  the  fact:  and  they        agmst 

...  1    .       .  Ill  t*       AlMBT1.0JI<k 

boing  die  persons  claimin(^  oughts  by  the  very  terms  of 
tba  act,  to  have  given  in  their  examination  on  oath^ 
I  think  the  affidavit  ddective,  first,  because  the  partners 
present  when  the  act  was  committed,  did  not  join;  and> 
secondly,  beeaiise  it  is  not  made  so  fully  as  it  might, 
have  been,  £>r  it  does  not  deny  all  knowledge  of  his  other* 
partnecs,  to  the  best  of  his  be!ie£ 

Batuy  J.    I  am  of  the  same  opinion.   By  the  words- 
of  the  act  ^  no  person  or  persons  shall  recover  unless 
he^  she^  or  they  give  his^  hei^  or  their  examination  on. 
oath."    The  act  creates  a  new  remedy  (where  none  ex- 
isted be&re) ;   but  that  remedy  is  to  be  obtained  only 
upon  certain  conditions ;  the  party  claiming  it  is  bounds 
to  do  something  in  order  to  obtain  the  benefit  fonr- 
ferred  by  the  act :  that  is  a  conditioQ  in^osed  by  the- 
legislature.    The  policy  of  the  act  was,  that  the  hnup- 
dred  should  obtain,  from  all  persons  claiftiing  the  bene-^ 
fit,  the  knowledge  of  facts^  to  enable  them  to  proaeonte- 
Gffeodeis;  and  for  that  purpose  it  compels  all  persons, 
seddog  a  remedy^  to  declare  on  oath,  whether  they 
knew  the  oflfenders  or  not.    It  has  been  argued,  that  i£' 
theirords  be  construed  strictly,  absent  partners  must 
give  in  their  examination.    I  am  not  clear  that  the  act 
leqnires  that  in  all  cases  an  affidavit  should  be  made  by 
all;  but  I  have  no  doubt  that  aU  the  partners  possess- 
ing the  means  of  information,  should  dedaie  upon  oath 
whether  they  knew  the  offenders  or  not;  and  that  if 
one  did  dalm  for  the  others^  he  ought,  at  least,  to  have 
n^atived  their  knowledge^  to.ihe  best  of  his  belief.    It 
L4  ka* 
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181 7*        has  been  contended,  that  this  is  sufficient  in  the  first 
!!       '         instance,  and  that  it  lies  on  the  defendants  to  show 

Nesham 

against  fraud*  But  the  defendants,  in  most  instances,  can  have 
no  knowledge,  except  from  persons  present  when  the 
act  was  committed ;  and  it  is  imposed  by  the  legislature 
as  a  condition  precedent  to  the  right  of  recovery.  The 
case  cited  by  Mr.  Tindal^  admits  of  an  easy  answer; 
the  words  of  the  statute  on  which  that  case  proceeded 
are,  <<  that  no  person  shall  bring  any  action  exc^t  he 
or  they  shall,  within  twenty  days  before  acticm  brought, 
be  examined  upon  oath,  to  be  taken  before  a  justice  of 
peace  of  the  aounty  where  the  robbery  was  committed, 
whether  he  or  they  know  the  parties  that  committed 
the  robbery,  or  any  of  them,  &c«"  That  only  makes  the 
oath  of  the  plaintiff  necessary;  it  does  not  make  it  ne- 
cessary to  have  the  additional  oath  of  the  persons  in 
company,  neither  do  the  words  of  the  act  require  the 
oath  of  the  servant. 

Abbott  J.  I  am  of  the  same  opinion.  The  act 
says,  **  that  no  person  shall  recover,  unless  within  four 
days  after  notice  of  the  offence,  he,  she,  or  they  shall 
give  in  his,  her,  or  their  examination  on  oath  before  a 
justice  of  the  peace  of  the  county,  liberty,  or  division 
where  such  fiict  was  committed.''  The  words  in  the 
statute  ore^  examination  upon  oath,  and  not  affidavit; 
the  statute  points  at  an  inquiry  before  justices,  and 
not  a  mere  affidavit.  In  this  case  there  is  not  any 
examination,  or  an  affidavit  sufficient  to  answer  the 
meaning  of  the  act  of  parliament  The  affidavit  is 
made  only  by  one^  who  has  not  said  that  the  others 
did  not  concur,  or  had  no  knowledge  of  the  ofience. 
Perhaps  it  may  not  be  necessary,  in  all  cases,  that  all 

should 


IN  THfi  FiFTT-EIOHTH  YfiAE  OF  GEORGE  IIL  IB3 

should  be  examined,  but  still  I  think  that  the  act  is        181 7» 

not  flatisfied,  unless  those  who  are  examined  say  tliat       **"*" 

the  others^  who  are  not,  were  absent.  ^^ms/* 

Armst&oxg. 
HoLROTD  X    I  am  of  the  same  opinion.     Perhaps 

the  examination  by  such  persons  as  had  the  care  of 
the  property  at  the  time  might  be  sufficient,  as  the 
examination  of  a  servant,  or  that  the  party  acted  as 
agent.  The  examination  is  to  be^  whether  he,  she^  or 
they  had  any  knowledge  of  the  ofiPence :  here  there  is 
only  the  affidavit  of  one^  and  not  of  the  other  partners. 
Here  is  not  any  examination  as  to  the  knowledge  of 
the  other  partners. 

Judgment  for  plaintifis,  on  two  first  counts; 
and  for  defendants  on  the  others. 

Lord  ExxENBOROUGH.  I  rather  think  it  would  not 
have  been  good,  if  he  had  not  tendered  himself  and 
the  others  for  examination.  He  could  not  indeed  have 
compelled  the  justice  to  take  the  examination ;  and  per- 
haps if  the  justice  refiised,  an  affidavit  might  have  been 
sufficient.  But  it  is  unnecessary  to  pursue  this,  as  the' 
reasons  already  given  are  sufficient  for  the  judgment 
whidi  the  Court  has  pronounced. 


Glt^n,  Bart,  and  Others  against  Thoepe.      ^^*th. 

T'HE  declaration  contained  two  counts  by  the  plainti£^  A  recognizance 

as  indorsee^' against  the  defendant,  as  acceptor  of  antil  it  is  en- 
two  bills  of  exchange:  counts  for  money  paid,  money  {hereforewhere 

defendant 
pleaded  to  asiumpftit  on  bills  of  exchange,  Bcc  that  the  plaintiif  was  indebted  to  him  by 
▼irtoe  ^f  a  fecognizance  talien  in  the  Court  of  Exchequer,  which  wit  still  in  force,  as 
^  the  said  recognizance  remaining  in  the  said  court  before  the  Barons  will  appear,  with- 
out stating  that  it  was  enrolled:  a  replicatiouy  that  the  plaintifT  was  not  to  indebted, 
coadnding  to  the  country,  was  held  good,  on  special  demurrer,  inacmuch  as  the  plea 
^  nst  state  a  debt  due  by  recognizance,  which  was  matter  of  record. 

had 


Tbo&pi. 
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1317;        had  and  reoeiyed,  and  i^kmi  an  acooont  stated.    Tic 
"  defendant  pleaded,  as  to  die  first  and  second  counts  df 

i^Jna  the  declaration,  that  the  drawer  did  not  make  the  said 
bills  of  exdionge^  in  the  said  first  count  respectively 
mentioned,  as  it  was  alleged ;  and  secondly,  as  a  farther 
plea  to  the  other  counts  of  the  declaration,  that  the 
plaintifis,  at  the  time  of  the  commencement  of  the  suit, 
were  indebted  to  the  defendant  upon  a  certain  recog- 
nizance, the  said  plaintifis  having  in  Hilary  term,  in 
the  57th  of  the  king,  come  into  the  Court  of  Ex- 
chequer, and  acknowledged  themselves  to  owe  to  the 
defendant  the  sum  of  600/^  which  they  consented 
should  be  made  of  their  lands,  &c. ;  and  which  said 
recognizance  is  still  in  foil  force,  not  satisfied;  at 
by  the  said  recc^izance,  in  the  said  court  of  our 
said  lord  Ae  king,  before  the  said  barons  of  the 
exchequer^  remaining,  will  fiilly  appear;  which  smn 
of  money  exceeds  the  damages  sustained  by  the  pUdn- 
ti£&:  out  of  which  sum  defendant  is  willing  to  set 
off,  ttc.  Replicatwn  after  jcmiing  issue  on  the  fost 
plea,  that  they  are  not  indebted  to  the  defeadHBt  as 
in  that  plea  alleged,  and  this  they  prayed  mi^  be 
inquired  of  by  the  country.  Demurrer^  aisigniag 
fi>r  cause,  that  though  the  plea  stated  the  recogni- 
zance, which  was  matter  of  record,  yet  the  plaintiffi 
had  not  answered  the  same,  but  had  plea^  that 
they  were  not  indebted,  and  that  they  ought  to  have 
pleaded  nul  tiel  record,  and  not  nil  debet;  and  that 
the  plaintiffi  had  attempted  to  try  matter  of  record 
by  a  jury,  and  that  they  should  not  have  conchided 
to  the  country*    Joinder. 


Th^rpc. 
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CSMgf9»  was  called  upon   by  the  Court   to  »op-»        1817* 
port    the  rqiUcation ;   and   after    stating   the   ques-  • 

tion  to  be^  whether  a  recognizance  was  necessarily  a  a^ami 
mattear  of  record^  contended^  that  until  enrolment  it 
was  no  record;  and  referred  te  Bcihomley  against 
LcHrd  Fairfax  {a%  where  this  very  point  was  discussed, 
and  the  Lord  ChanceUor  decided,  that  before  enrol- 
ment a  recognizance  was  not  to  be  considerod  as  a 
record)  and  that  a  creditor  claiming  under  such  reoog- 
niasance  was  only  to  be  considered  as  a  bond  creditor. 

Undalj  contrd.  It  i^ipears  sufficiently  on  these 
pleadings  that  this  recognizance  is  a  record.  The  plea 
states  that  the  recognizance  was  taken  in  the  Court  of 
EKchecpier,  that  it  stiU  remainaln  full  forces  as  by  the 
said  jracognizanoe,  remaining  in  the  said  court,  will  fiilly 
appear.  Taking  these  allegations  together,  the  Court 
must  infer  that  the  recognizance  taken  in  court,  now 
in  full  force  and  remaining  in  court,  must  be  a  record. 
Hie  case  ofBdiomiey  y.  Lotd  Fairfax  only  decides, 
that  in  questions  between  creditors  of  different  de- 
gree^ a  recognizance  binds  only  from  the  time  of 
enrolment 

Locd  EixEHBOROUOH  C.  J.  The  question  ^ib  this 
case  is  whether  a  recognizance  be  necessarily  a  ree^ : 
if  It  b^  the  replication  in  concluding  to  the  cOuntiy  is 
bod  :  ii^  on  the  other  hand,  it  be  not,  and  thane  is  not 
sufficient  on  the  fiice  of  this  plea  to  show  that  the  re- 
cognimiee  is  a  record,  the  demurrer  to  the  replicalioa 
cannot  be  supported,  and  there  must  be  judgment  for 

(«}  %  Vtn.  750.    x-^.  Wm.  334. 

the 


Thorpe. 
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1817.  ^^  plaintiff.  Lord  Coke  (a)  88y%  ^<  a  record  is  a  me- 
^'—^  morial  or  remembrance  in  rolls  of  parehmeDt  cS  the 
Of  JmT  proceedings  or  acts  of  a  court  of  justice;"  and  in  the 
next  paragraph,  <*  the  rolls  being  the  records  or  me- 
morials of  the  judges  of  the  courts  of  record,  import  in 
them  such  incontrollable  credit  and  verity,  as  they 
admit  no  averment,  plea,  or  proof  to  the  contraiy ;"  and 
again,  <<  during  the  term  wherein  any  judicial  act  is  done, 
the  record  remaineth  in  the  breast  of  the  judges,  and 
therefore  the  roll  is  alterable  during  that  term  as  the 
judges  shall  direct;  but  when  that  term  is  past,  then 
the  record  is  in  the  roll,  and  admitteth  no  akeraliaD, 
averment  or  proof  to  the  contrary."  Aoooiiding  to 
this  authority,  a  record  must  be  a  memorial  enrolld* 
The  plea  in  this  case  does  not  state  the  reoognizance  to 
be  enrolled,  and  does  not,  therefore^  shew  it  to  be  a 
record ;  and  that  being  so,  this  is  a  premier  mode  of 
rallying. 

Bayley  J.  It  does  not  necessarily  follow,  that  be- 
cau^  the  recognizance  is  in  court,  that  therefore  it  if  of 
record.  The  plaintiff,  then,  was  well  warranted  in  bis 
replication. 

Abboit  J.  •  I  first  thought  that  the  replteation 
should  have  been  nul  tiel  record ;  but  i^n  the  argu- 
ment and  definition  by  Lord  Coke^  I  am  strcmgly  in- 
clined to  think  that  the  replication  is  right  Lord  Cde 
lays  it  down  that  something  must  be  entered  on  the 
roll»  and  that  by  such  entry,  it  becomes  a  record.  In 
deferoice  to  that  authority^  I  think  that  judgment  rausl 
be  for  the  plainti£ 

(a)l/M/.960itf. 

HoLRoyn 


TaonrE. 
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HoLROTD  J.  Unless  a  recognizance  must  of  itself 
be  a  reeord,  this  plea  is  insufficient.  The  passage  re- 
ferred to' from  the  first  Institute,  is  an  authority,  that  to 
constitute' a  record  there  must  be  an  enrolment. 

Judgment  for  plaintiff,  (a) 
(a)  See  ShutU  r.  ffTood^  %  Smlk,  564. 


Lear  against  Edmonds.  '^H^ixh 

ACTION  ^r  use  and  occupation.    Plea,  that  de-  Action  fornse 
c  w  and  occupation. 

fendimt,  fer  the  space  of  time  in  the  declara-  Pica,  that 

lion   mentioned^'  used    and    occupied   the    premises  Action*  took^'* 

by  virtue  of  a  demise  thereof  to  him  made  at  the  "dut^7*" 

yearly  rent  of  70/.,  payable  quarterly ;  and  thereby,  be-  ^^^^^g^ 

ibre  the  commencement  of  this  suit,  became  indebted  to  satisfy  the 

same :   Hdd^ 

to  plaintiff  in  5a/.  io5.  of  the  rent  aforesaid,  being  the  on  spccbl  de- 
same  idoitical  sum  of  money  sought  to  be  recovered  thu'^In  was 
bytheplaiatifl^  and  that  being  so  indebted,  they  the  ^'^fi^g^hat 
plaintiffi^  before  the  commencement  of  this  suit,  tbok  ^^^.lg"5^*^ 


azul  detained,  as  a  distress  for  the  rent  so  due,  goods  of  ^  ^^  /tu^A^  ^  7^ 
the  defimdMt  of  value  sufficient  to  satisfy  the  said  rent.   U^  L^.  ^  ^*^^^a 


the  defimdwBt  of  value  sufficient  to  satisfy  the  said  rent,  d^  L^ 
smd  the  cdlrts  of  distress.    Demurrer,  a38i^ing  for 
cause  that  the  plea  did  not  shew  that  the  rent  was  sa- 
tisfied by  the  distress. 

lawe%^  In  support  of  the  demurrer.  Although  goods 
of  value  sufficient  to  satisfy  the  rent  be  seized  under  the 
distress,  it  does  not  thence  necessarily  follow  that  the 
rent  vras  satisfied,  for  the  distress  may  be  rescued,  or 
the  plaintiff  may  abandon  it  The  defendant  hath  not 
by  his  plea  shewn  tfaiCt  the  rent  was  satisfied :  the  dis- 
tress 
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1817-        tresB  may  or  may  not  opmte  as  aatSBfiwtion :  nrfictfaer  it 

■  did  or  not,  idiich  it  is  essential  the  plea  shoold  disclose^ 

e^dna        IS  l^ft  ui  uncertainty ;  and  as  that  Fact  must  be  nithin 

Edhonm.      the  defendants  knowledge,  the  plea  is  bad.  And  he  re- 

ferred  to  BastalTs  EfUries  (n),  to  shew  that  the  usual 

mode  of  pleading  in  such  cases,  was  to  state  that  the 

rent  itself  was  levied  by  the  distress. 

Platif  oontriU  It  is  sufficient  in  the  first  instance  to 
state  that  goods  of  sufficient  value  were  taken  under  a 
distress  for  rent,  for  it  must  be  inferred  that  the  reat 
was  thence  satisfied,  the  goods  being  taken  far  that 
purpose.  It  is  possible^  indeed,  that  that  may  not  be 
the  case :  the  plaintiff  may  however  shew  that  in  his 
replication.  In  Robinson  v.  CUyUm  (6),  to  scire  fiidas 
to  have  execution  upon  a  judgment  in  a  debt^  the  de- 
fendant pleaded  that  the  j^ntiff  had  before  taken  him 
in  execution  upon  a  ca.  sa. ;  the  plaintiff  replied,  tfast 
though  he  did  take  defendant  upon  the  ca.  sa.,  he 
rescued  himself  and  escaped.  Defendant  demufrsdi 
and  the  replication  was  held  good.  This  is  an  autho- 
rity,  therefor^  that  the  plaintiff  might  have  replied 
that  the  rent  was  not  satisfied.  A  distress,  since  the 
statute  2  W.S^IL  sess.  i.  c  5.  s.  2*,  k  become  an'exe- 
cution  defeaaaUe  in  five  days. 

Lord  Ellenborough  C.  J.  The  distress  msy  enure 
as  a  satisfaction,  or  may  constitute  an  injury :  if  the 
former,  then  the  defendant  ought  to  have  pleaded 
those  circumstances  which  would  make  it  operate  as 
.satisfaction ;  for  it  is  incomplete  as  satisfaction,  by  the 
mere  act  of  seizure. 
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TUMhSX  J.    The  knguage  of  the  statute  tiW.lfU.  1817- 

isy  that  the  penoo  distnuniog  mojf  tell  the  gcxxk,  not  — ; — 

that  he  wmalt  sell;  if  so,  then  does  he  not  stand  at  he  «^«Mi/ 

did  at  common  law»  before  die  statute;  for  it  is  not  ^^^"^"^^^ 
Sferred  that  the^goodt  distrained  were  sold.  It  was  the 
diitf  of  the  defendant  in  his  plea  to  set  out  the  whole 
of  htt  oaae:  the  facts  were  within  his  knowledge;  and 
thcgr  WMf  &irly  be  presumed  not  to  haye  existed,  inas- 
much as  they  are  not  stated. 

Abbott  J.  It  is  not  even  ai«riied  that  the  goods 
were  liable  to  the  dittrett:  but  supposing  the  goods 
liiUev  one  of  dnee  things  must  have  happened ;  either 
they  most  have  been  sold,  or  they  must  have  been  de- 
tained wittl  this  time,  op  they  must  have  been  rdin- 
^uished-  If  the  goods  have  been  rdinquished  at  the 
req^Mit  of  the  party,  tiien  the  distress  would  not  operate 
as  a  kar.  As  to  the  case  cited,  that  does  not  apply : 
there  the  (dea  shewed  that  die  debt  was  satisfied  by 
taku^  the  body  in  execution  under  the  ca.  sa. ;  but  the 
mere  detaining  of  goods  is  not  a  satisfaction. 

HoLBdYD  J.  concurred. 

Judgment  for  Plaintiff. 


Harvey  against  Jacob.  TmdM, 

^  Nov.  i8ih. 

^VTifDALj  on  last  Friday^   had  obtained  a  rule,  where  the 

**         •••  1         1  •     •Mt  %  1  A     «       pUiiitiff,  after 

calling  on  the  plamtiff  to  shew  cause  wh^  the  usae  joined, 
pbintii^  or  his  attornqri  should  not  give  security  9bt  ^^^^^t^j^ 

and  ceoeifed 
Kutuiui  oC  traniportstroft,  ihe  Cbmt  will  compel  HHn  or  Ms  tttomey  to  gift  flocnrity 
for  coits  mroqpecttfe  lad  prospective. 

costs, 
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1&17.        C06t%  and  in  th^  mean  time  all  prooeedinga  be  stayed. 
""— *"        The  aflSdavit  in  »iq>poit  of  the  rule  stated,  that  since 
t^ahist        issue  joined,  plaintiff  had  been  tried  at  the  last  Old 
Jacob.        Bailey  sessions  for  a  felony,  for  having  in  his  possesuon 
forged  bank-notes,  knowing  them  to  be  forged,  and  was 
found  guilty,  and  had  reodved  sentence  of  transport- 
ation, and  was  now  on  board  a  vessel  at  PorismaUhy 
preparatory  to  his  transportation.     Notice  of  trial  had 
been  given  for  the  second  sittings  in  this  tarm  on  Wed- 
nesday last,  and  application  had  been  made  to  plaintiffi 
to  give  security,  which  they  refosed. 

Scarlett  and  Comfn  now  shewed  caufl0&,  and  said  this 
application  might  have  been  made  at  an  earlier  period 
to  a  Judge  at  chambers,  and  referred  to  TuUodc  v.  Citxs- 
ley  (a),  and  an  anonymous  (6)  case  in  C.  B.,  71 49  G.  3^ 
to  shew  that  the  Court  of  Common  Pleas  would  not  com- 
pel security  for  costs  where  plaintiff  was  a  prisoner  of  war 
in  France^  a  bankrupt,  or  a  prisoner  in  Neiegate* 

Tindal  in  support  of  the  rulc^  contra,  said,  that  the 
application  had  been  made  as  early  as  possible.  If  an 
Englishman  leaves  the  country  after  issue  joined,  he 
must  give  security  for  costs:  in  this  case,  if  there  is  a 
verdict  for  the  defendant,  it  will  be  impossible  for  him 
to  obtain  his  costs,  for  the  property  of  the  plaintiff  is 
forfeited  to  the  Crown,  and  his  person  will  be  oat  of  the 
reach  of  the  process  of  the  Court  If  the  attorney  has 
a  lien,  he  may  give  security;  and  he  dted  Barkfir  v. 
Hargreave.  (c) 

Lord  EuuEMBOBouGH  C  J.  If  the  attorney  has  suf* 
ficient  interest  in  this  action  to  go  on  with  it^  he  msy 

W  I  r«w/.  18.  (h)  %  7am.  6x.  (0  6  r.X.S97' 

find 
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find  the  security.     If  the  defendant  proceeds  without         1817* 

such  security,  he  will  be  in  as  bad  a  situation  as  if  the  - 

•^  Harvit 

plaintiff  had  been  an  uncertificated  bankrupt.    It  had         agmnu 
occurred  to  me,  that  as  the  plaintiff's  property  will 
belong  to  the  crown,  the  crown  might  have  been  ap- 
plied to,  but  probably  such  an  application  would  have 
been  fruitless. 

Batley  J.  This  application  has  been  made  as  soon 
as  possible.  It  is  as  if  in  the  course  of  a  cause  a  party 
becomes  insolvent* 

Scarlett  then  suggested  that  security  should  be  given 
for  prospective  costs  onl}',  but  the  Court  observed  that 
they  were  not  aware  of  any  instance  of  costs  being 
apportioned  into  prospective  and  retrospective ;  that  as- 
signees of  bankrupt  in  similar  cases  give  security  for  all 
costs,  and  therefore  the  security  in  thb  case  must  be 

for  all  costs. 

Rule  absolute. 

Harrison  against  King*  ^'"^'^'  ^ 

*^  Nov,  1 8th. 

THIS  was  an  action  commenced  in  1809.     The  de*  in  a  case  whett 

claiation  contained  several  counts,  two  for  mali-  diet  was  taken 

ciously  charging  the  plaintiff  with  the  commission  of  fhedulntiff'the 

felony,  third   count  for  maliciously  preferring  an  in-  C«5urt  refused 

dictment  for  fraud,  in  obtaining  money  under  false  application  for 

pretences ;  fourth,  for  a  libel ;  fifth,  sixtli,  and  seventh  verdict  on  par- 

connts,  for  verbal  slander;  the  eighth,  for  a  malicious  according  to 

arrest;  and  the  ninth,  trover.     Plea  not  guilty,  and  a  ^^ntht^j^dges 

notes,  after  a 
lapse  of  eight 
years,  and  after  the  judgment  had  been  rcTcricd  in  error  for  a  defect  in  one  count. 

Vol  I.  M  justifi- 


KiNa 
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1817-        justification  113  to  the  libel.    The  c«a«e  was  tried  « 
'"^'^        December^  1 800,  and  the  plaintiff  obtained  a  Terdiet 

Hakrison 

^aimtt  for  1500/.  damqges:  no  evidence  was  offiered  in  sup- 
port of  the  counts  for  verbal  slander,  but  the  verdict 
was  taken  generally.  Plaintiff  obtained  final  judgment 
on  the  29tfa  Janttar^  1610^  and  on  that  day  was  served 
with  an  allowance  of  a  writ  of  error;  but  the  bail 
in  error  not  being  perfect^,  the  plaintiff  in  Februaty^ 
i8io»  sued  out  execution,  and  on  di£fecent  occasions 
between  that  time  and  January^  181 1,  levied  the 
amount  on  the  defendant's  goods.  In  18 15,  the  pre- 
sent defendant  proceeded  with  hb  writ  of  error,  and 
the  plaintiff  conceiving  the  proceedings  to  be  vriioUy 
irregular,  gave  no  opposition,  and  the  judgment  was 
reversed  in  Easier  term,  18 17.  (a)  One  of  the  counts 
for  slander,  without  setting  out  the  gpeo&c  words, 
merely  stated  their  efiect,  and  was  therefore  bad;  Cooke 
against  Coxe  {b) ;  and  it  became  material  for  the  plaintiff 
to  amend  the  record,  by  entering  the  verdict  upon 
those  counts  only  on.which  evidence  was^  given  at  the 
trial,  and  the  parties  applied  to  Lord  EOenboroi^h  C.  J. 
before  whom  the  cause  was  tried,  for  an  order  to  have 
the  verdict  entered  so  as  to  correspond  with  the  proof; 
who  desired  that  the  matter  might  be  brought  before 
the  Court 

Manyat.  This  application  is  made  as  soon  as 
possible;  the  reversal  of  the  judgment  only  took  place 
in  Easter  term  last;  but  supposing  it  were  otherwise, 
still  as  there  is  no  limitation  to  a  writ  of  enor,  the 
Court  ought  not  to  limit  an  application  of  this  sort, 
because  then  the  pkuntiff  in  error,  by  delaying  his 

(«)  7  TmHt.  4$u  {h)  3  jr.  6-  5. 110 
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writ  of  error,  might  pnevent  this  appliefltioD,  and  ia 
dus  case  it  may  be  remarlked,  that  the  objection  upon 
the  irrit  of  etror  was  to  a  count  which  has  only  by 
a  late  decision  been  considered  as  a  bad  count. 

Lord  Elxjcnborocgr  C.  J.  Aldiough  the  phiintiff 
might  have  been  permitted  to  indulge  in  sleep  for  a' 
season,  he  should  have  been  aroused  by  the  writ  of 
error.  TItt  moment  the  writ  of  error  was  brought^ 
it  was  noCiGe  to  a  man  who  did  not  sleep  the  sleep  of 
death  over  his  rights. 

Abbott  J.  (a)  If  this  were  to  be  considered  as  an  ap- 
plication to  the  Caaattf  I  should  have  no  hesitation  in 
saying  that  the  motion  could  not  be  entertained.  The 
usual  ooorse  in  cases  of  this  kind  is,  to  apply  to  the 
Judge  who  tried  the  cause:  when  that  is  done  it  belongs 
to  the  authority  of  the  Court  to  amend  the  record.  As 
I  understand  the  present  application,  it  is  made  to  the 
Chief  Justice  in  court,  in  order  that  he  may  have  the 
benefit  of  our  assistance.  I  have  no  hesitation  in  say- 
ings that  at  this  distance  of  time  the  prayer  of  the  peti* 
tioQ  ought  not  to  be  granted.  Where  a  declaration 
conrisls  of  many  counts,  it  is  the  duty  of  the  plaintiff  to 
condder  at  the  trial,  upon  what  counts  he  will  have  the 
verdict  entered,  and  to  apply  to  the  Judge  at  that  time, 
in  order  that  tbe  verdict  may  be  entered  on  the  good 
counts :  but  as  this  must  necessarily  be  attended  with 
great  dday  at  the  trial,  it  has  been  the  habit  and  prac- 
tice to  do  that  afterwards,  which  could  not  conveniently 
be  done  at  the  trial  Bht  still  I  think  the  application 
should  be  made  recently  after  the  trial,  for  the  Judge 

fi)  Bsylty  J.  was  tbseot. 

M  2  bears 
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1817.  bean  then  in  memory  mach  of  what  has  paaied  at  the 

~"~*  time,  whereasit  is  impSssible  to  suppose  that  at  a  great 

faiHst  distance  of  time,  any  human  memory  can  recollect  the 
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circumstances.  Besides,  if  by  looking  at  his  notes,  the 
Judge  should  require  the  assistance  of  counsel,  that  as- 
ttstance  may  be  affi>rded  to  him  upon  a  recent  a^lica- 
tion ;  but  if  it  is  to  be  deferred  for  a  great  lengdi  of 
time^  the  counsel  who  were  employed  in  the  cause  may 
have  ceased  to  fill  that  character,  or  if  not,  still  their 
memory  cannot  be  so  distinct  as  to  conv^  that  inform- 
ation to  the  Judge  which  they  might  have  done  if  the 
application  had  been  recent.  The  event  in  this  case  ts 
rather  unfortunate^  but  the  plaintiff  has  no  reason  to 
complain,  inasmuch  as  the  bringing  of  the  writ  of 
error  might  have  awakened  his  suspicions^  and  he 
might  then  have  called  in  the  assistance  of  his  counsel, 
in  order  to  ascertain  if  there  were  any  exceptionable 
counts  in  his  declaration. 

,  HoLBOYD  J.  I  am  of  the  same  opinion.  When 
the  writ  of  error  was  brought  in  1810,  the  year  dier 
the  trial,  the  attention  of  the  plaintiff  ought  to  hare 
been  awakened,  and  he  ought  then  to  have  seen  whe- 
ther there  was  any  error  on  the  tsLce  of  the  record,  or 
in  what  way  he  would  choose  to  have  his  judgment  en- 
tered. In  taking  the  judgment  generally  he  has  the 
benefit  of  costs  on  the  whole  declaration,  whereas  if  he 
bad  confined  himself  to  the  good  counts,  he  would  not 
have  been  entitled  to  his  costs  for  those  counts  upon 
which  the  verdict  was  entered  for  the  defisndant, 
although  he  would  not  have  had  to  pay  costs  on  those 
counts.  For  these  reasons  it  seems  to  me  that  this  is  a 
motion  which,  if  the  Court  had  jurisdiction  over  it, 
ought  not  to  be  entertained. 
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Crookes  and  Others  against  Fry  and  Lavinia    ''T'^sJaf. 
his  Wife. 

^ASELEEj  on  a  former  day,  had  obtained  a  rule  A  married  wo- 
nisi  for  the  discharge  oi  Lavinia  Fry  out  of  cufl«  on  mesne  pro- 
tody  on  filing  common  bail,  on  the  ground  of  her  ""iaiSjar«d 

hayinir  been  a  feme  covert  at  the  time  of  the  arrest :       ®"*ilf  custody 
^  oo  ming  com* 

mon  bail,  al- 
though her 

Cross  now  shew^  cause  on  an  aflSdavit,  stating  that   hasband  had 
the  debt  was  contracted  while  she  was  a  feme  sole^  and   the  debt  bad 
thatthehusbandhadabsconded.  Ini{o&»'/5v.Jlfajoii(a)   ^hel'^liel 
the  Conrt  of  Common  Fleas  refused  to  discharge  out  of  ^^"^^  *^^^^ 
custody  a  feme  covert,  arrested  with  her  husband  for  a. 
debt  incurred  while  she  was  a  feme  sole;  and  he  re- 
ferred to  the  manuscript  note  of  Goidd  J.  there  cited* 


Batlet  J.  Mr.  Justice  Gotdd*%  note  does  not  decide 
tins  point,  that  the  wife  is  to  be  detained  in  custody; 
and  there  are  many  cases  to  the  contrary.  It  has  been 
the  constant  practice  in  this  court,  where  husband  and 
wife  are  both  arrested  on  mesne  process,  that  the  wife 
shall  be  discharged ;  but  the  husband  cannot  be  dis- 
charged without  putting  in  bail  for  both. 

Rule  absolute* 

(•)  I  Tmmu  2S4'    See  i  Tidd's  Frsc,  ftOi.  and  the  cases  there  cited* 
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I817. 

^«*''9.  ^  White  against  Beaeley. 

A  coach  tod  T^EBT  for  pcnolties.     At  the  trial  before  Graham  E 

hfred^rpJrt-  at  the  Lent  assizes,  18 16,  for  the  county  of  South- 

party  to*tbc  ampton^  a  verdict  was  found  for  the  plaintiff,  subject  to 

^^iZutb  and  ^®  opinion  of  the  Court  upon  the  following  case : 

to  bring  back.  The  plaintiff  was  the  collector  of  the  duties  iropowd 

and  a  specific  *^  .         .       1  r  o       1 

ram  was  in  respect  of  horses  hired  in  the  county  of  SoutkampUnij 
thlt^thb  was  a  by  the  mile  or  stage,  to  be  used  in  travelling,  for  every 
^ho^hy'tht  mile  every  such  horse  was  so  hired  to  travel;  and  also 
■Ii3jn**tr^Tel-  ^  respect  of  all  hors^  hired  for  a  less  period  of  time 
ling,  and  liable  ({j^j  twenty*eight  successive  days,  for  drawing  on  any 
cBc-foorth  of  public  road  any  coach  or  other  carriage  used  in  travel- 
charged,  under  ling  post  or  Otherwise ;  and  the  defendant  was  a  person 
"tt^'so^whttc  ^"^y  Mcensed  to  let  to  hire  horses  for  the  purposes  of 
•  ****^"^  travelling  post  by  the  mile,  or  from  stage  to  stage,  and 
hired  to  take  aj^o  to  let  to  hire  for  a  day,  or  any  less  period  of  time 

m  party  out  to  .        ■■  1 

dinner,  and  to  than  twenty-eight  successive  days,  horses  for  drawing 
Mourning'        any  cuach  or  other  carriage  used  in  travelling  post  or 

coaches  hired  - 

to  uke  up  at  a  Otherwise. 

and*to  ci?r7'  »'  0°  *«  ^9^  A&rcA,i8i5,  N.  Giffbrdlmng desirous 

toThe  TJiw  of  ^^  8f^*°8  fr^™  Portsea  to  the  theatre  at  Portsmouth^  hired 

.     interment,  for  of  the  defendant  at  Portsea  a  coach  and  pair  of  horses 

^hich  a  specific 

som  is  charged,  to  take  him  theuce  to  Portsmouth  and  back,  a  distance 

same  dutv ;  and  of  between  One  and  two  miles,  upon  a  public  road ;  he 

not  o^ptcd      ^&s  accordingly  taken  thence  to  Portsmouth^  and  after 

carr^nr^a**^       attending  the  theatre  was  brought  back  again  on  the  same 

corpse,  if  Li?ing  ^y^  the  horses  not  waiting  for  him,  but  being  taken 

persons  go 

along  with  it  in  home  to  the  defendant's ;  and  the  defendant  charged  i  as. 

for  the  same,  and  not  after  the  usual  or  any  certain  rate 

per  mile.  The  defimdant  afterwards,  in  pilssing  his  stamp 

office 
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office  weekly  accouot  with  the  plaintiff  as  the  collector,        1817* 

represented  this  to  be  a  hiring  of  the  horses  from  Fori- 

sea  to  Portsmouth  and  back  for  two  miles,  and  accounted       _ogmna 

for  and  paid  to  the  plaintiff  6d.^  as  the  daty  in  respect 

thereof. 

2.  On  the  13th  day  oi  February^  18 15,  one  Godtfige^ 
havmg  occasion  to  go  out  to  dinner,  hired  of  defendant 
at  Portsea  a  chaise  and  pair  of  horses  to  take  him  from. 
Kingston  Crescent  to  the  dock-yard  and  back,  a  distance 
of  two  miles,  upon  a  public  road :  he  was  accordingly 
taken  from  Kingston  Crescent  to  the  dock-yard,  and  was 
brought  back  on  the  same  day,  the  chaise  not  waiting  for 
him  but  being  taken  home  to  defendant's;  and  the  de- 
fendant charged  a  specific  sum,  namely,  1 25.  for  the  same^ 
and  not  after  the  usual  or  any  certain  rate  per  mile. 
Tills  was  represented  by  the  defendant  to  be  a  hiring 
of  the  horses  from  Kingston  Crescent  to  the  dock-yard 
and  back,  (or)  four  miles,  and  u.  was  paid  as  the  duty,. 
3«  On  the  4th  oiAprily  in  the  same  year,  John  MearSf 
an  undertaker,   hired  of  the  defendant  a  hearse,   a 
monroing  coach,  and  eight  horses ;  four  of  the  horses 
were  so  hired  to  be  used  to  draw  the  hearse  from  Port'^ 
sea  to  Nursteadj  a  distance  of  seventeen  miles^  in  a  public 
road,  there  to  take  up  a  corpse,  and  to  draw  the  same 
thence  to  Peter^ldj  one  mile  further  on  a  public  road, 
for  interment;  the  other  four  of  the  horses  were  sa- 
hired  to  be  used  to  go  from  Portsea  to  Peter sfieldy  a^ 
distance  of  eighteen  miles,  upon  a  public  road,  there  to* 
take  up  the  undertaker  and  other  persons^  and  to  draw 
them  thence  to  Nursteady  and  back  again  to  PetersfiekU 
to  attend  the  interment  of  the  corpse.    The  horsea 
were  accordingly  used  for  those  purposes  on  that  day* 
The  defendant  afterwards  charged  Mears  a  specifb  sum^ 

M  4  namely^ 
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I8I7.  namely,  7/.  45.  for  the  same^  and  not  after  the  asttaf 
WmTi  ^^  ^^y  certain  rate  per  mile.  This  was  represented  to 
«?«*''         be  a  hirin£r  of  four  of  the  same  horses  to  draw  the  said 

Bias LET.     '  ° 

coach  for  two  miles,  and  15.  was  paid  as  the  duty. 

4.  On  the  2 1st  May^  in  the  same  year,  S.  Hatch  and 
«7.  Hatchy  undertakers,  hired  of  the  defendant  at  Part- 
sea  a  hearse,  two  mourning  coaches,  and  six  horses ; 
two  of  the  horses  were  so  hired  to  be  used  to  draw  a 
corpse  in  the  hearse  from  Hambrock  lUm  in  Pdrtsea  to 
Portsmouth^  a  distance  of  one  mile  on  a  public  road,  for 
interment,  and  the  remaining  four  to  draw  in  the 
coaches  from  Hambrock  JRonv  aforesaid  to  Portsmouth^ 
and  back  from  Portsmonth  to  Portsca,  on  the  same  road, 
persons  who  were  to  attend  the  interment  of  the  corpj^e. 
The  horses  were  accordingly  so  used  for  those  purposes 
on  that  day.  The  defendant  afterwards  charged  tq  and 
received  from  the  undertakers  a  specific  sum,  namely, 
iL  75.  for  the  same^  and  not  after  the  usual  or  any 
certain  rate  per  mile.  This  was  represented  to  be  a 
hiring  of  four  of  the  same  horses  ibr  two  miles,  and 
IS.  was  paid  as  the  duty. 

5.  On  the  25th  day  o(Mbj/,  in  the  same  year,  the 
same  undertakers  hired  of  defendant,  at  Portsea^  one 
hearse,  two  mourning  coaches,  and  six  horses,  to  go 
firom  Kingston  to  Portsmoiahy  a  distance  of  two  miles, 
upon  a  public  road ;  two  of  these  horses  were  so  hired 
to  be  used  to  draw  a  corpse  in  the  said  hearse  from 
Kingston  to  Portsmouth  for  interment,  and  the  remain- 
ing four  to  draw  in  the  said  coaches  from  Kington  to 
Portsmouth^  and  from  Portsmouth  back  to  Kingston^  on 
the  same  road,  divers  persons  who  were  to  attend  the 
interment  of  the  corpse.  The  same  horses  were  accord- 
ingly so  used  for  those  purposes  on  that  day.  The  de- 
fendant 
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fendants  afterwards  charged  to  and  received  from  the 
said  &  Hatch  and  J.  Hatch  a  specific  sum,  namely, 
iA  16;.  for  the  ^imie,  and  not  after  the  usual  or  any 
certain  rate  per  mile.  This  was  represented  to  be  a 
hiring  of  four  of  the  same  horses  for  four  miles,  and 
25.  was  paid  as  the  duty* 

6.  On  the  23d  May,  in  the  same  year,  Stephen  Hatch 
and  John  Hatch,  undertakers,  hired  of  defendant,  at 
Portsea,  one  mourning  coach  and  two  horses  to  go  firom 
Pari  Lane  in  Portsea  to  Portsmouth  and  back,  which 
is  a  distance  of  two  miles,  upon  a  public  road.  These 
horses  were  so  hired  to  draw  in  the  same  coach  from 
Park  Lane  afoTessad  to  Portsmouth  the  corpse  of  a  child 
for  interment,  and  divers  living  persons  who  were  to  go 
with  the  corpse  in  the  same  coach  from  the  former  ci 
those  places  to  the  latter,  and  to  attend  such  interment 
thereof,  and  to  bring  back  in  the  same  coach  the  said 
attendants.  The  horses  were  so  used  for  those  pur- 
poses on  that  day  accordingly.  The  defendant  after- 
wards charged  a  specific  sum  of  money,  namely,  7^. 
for  the  satne;,  and  not  after  the  usual  or  any  certain 
rate  per  mile.  This  was  represented  to  be  a  hiring  of 
the  same  horses  for  two  mUes,  and  6dm  was  paid  as  the 
duty. 

The  questions  for  the  opinion  of  the  Court  wer% 
Whether  the  defendant  was  liable  to  pay  to  the  pUin- 
tiff  any  duties  in  respect  of  all  or  any  of  the  said 
htrings;  and  if  he  was,  then,  whether  he  was  liable  to 
pay  to  him  in  respect  of  all  or  any  of  the  said  hirings 
any  and  what  larger  sums  than  he  has  accounted  for 
and  paid  as  aforesaid.  If  he  was^  then  the  verdict 
to  be  entered  for  the  plaintiff  for  the  excess^  and  for 
such  farther  sum  as  upon  inspecting  the  defendant's 

bodca 
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I8I7. 


White 

BtAZLET. 


books  fihall  appear  to  be  doe;  but  if  he  was  not,  then 
the  verdict  to  be  entered  fer  the  defendant. 

Baybf^  fer  the  plaintiff,  contended  that  the  de- 
fendant was  liable  to  pay  to  the  plaintiff  one-foarth  of 
the  amount  chargedi  and  he  said  there  were  two  prin- 
cipal questions  applicable  to  all  the  six  hirings;  fest, 
whether  they  were  lettings  to  hire  by  the  stage;  and 
secondly,  whether  the  hoi^tes  were  used  in  travelling; 
and  he  contended  in  the  affirmative  of  both  these 
questions.  And  on  the  first  point,  he  cited  £.▼. 
Smiji.  {a)  He  admitted  that  in  the  third,  fourth,  and 
fifth  cases,  there  might  be  a  distinction  in  fevonr  of 
the  defendant,  as  to  the  horses  employed  in  drawing 
the  hearses,  those  not  being  liable  to  any  duty,  but 
the  defendant  would  still  be  liable  to  pay  the  duty  of 
one-fourth  on  the  amount  of  that  proportion  of  the  sum 
charged,  which  was  i^plicable  to  the  horses  drawing 
the  mourning  coaches. 


Gasdee^  contrii,  cbntended  that  in  the  first  and 
second  cases,  the  horses  were  not  let  to  hire  for  the 
purposes  of  travelling;  that  it  was  nothing  more  than  a 
going  from  one  house  to  another,  and  that  cases  of 
diis  description  were  not  within  the  contemplation  of 
the  legislature.  That  in  the  third  case,  supposing 
mourning  coaches  to  be  liable  to  any  duty,  still  it  did 
not  appear  that  any  person  went  in  the  coach  from 
Portsea  to  Petersfield^  a  distance  of  pavaaisen  miles, 
and  therefore  for  that  space  at  least  there  was 
no  traveller;  and  he  referred  to  Smith  v.  M6ss.  (i) 


M  8£ir5/,594*»* 


(h)  3M.&S.ts. 


In 


Batley  J»  I  am  of  the  same  opinion.  As  to  the 
\  of  the  ooodi  carrying  the  corpse  of  the  child,  I 
<b  not  consider  that  as  excepted ;  hearses  are  only  ex- 
cepted, beeaose  there  is  no  traveller ;  but  here  there 
were  living  persons  in  the  coach  with  the  coiyae. 

Abbott 
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In  that  cas^  he  siud,  Dampier'J.  seems  to  have  consi-  1817. 
dered  mourning  coaches  as  excepted;  but  he Udmitted 
that  the  exception  as  to  moaming  coaches  was  to  be  found  ^aimt 
only  in  the  sixth  section  of  the  48  G*  3.  c*  98.,  and  that 
exertion  a{:^lies  to  a  different  subject.  In  the  Mxth  casc^ 
he  observed  that  the  mourning  coach  was  used  as  an 
hearse^  and  therefore  was  exempt  upon  the  authority 
of  Smith  v.  Moss. 

Lord  E1XENBOROU6H  C.  J.  If  upon  the  letting  to 
hire^  there  be  a  terminus  a  quo  and  a  terminus  ad 
quern  specified,  it  is  a  hiring  for  that  space;  and  a 
hiring  by  the  stage  is  an  hiring  for  a  given  space. 
Then  as  to  the  second  point,  travdliug  in  a  Uu-ger 
sense  means  a  going  from  one  place  to  another.  The 
Court  only  decided  in  Smith  v.  JIfoss,  that  where  there 
was  no  liYing  person  in  the  conveyance,  there  was  not 
any  travdiler,  and  on  that  ground  hearses  were  oon- 
sidered  as  excepted.  In  all  odier  cases  where  there  is 
a  Jiving  person  to  be  eonveyed,  there  is  a  travelling. 
The  exception  in  the  sixth  section  shews  that  moumr 
ing  coaches  were  a  class  of  conveyances  within  the 
oonteufdation  of  the  legislature.  I  think  therefore 
the  payment  of  the  duties  ought  to  have  been  made 
ieoQrdifl|r  to  the  directions  of  the  eighth  section  in  all 
the< 
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Abbott  J.  The  exoq>tioD  in  the  sixth  secdoit 
8hew8  that  the  legislature  considered  mourning  ooadies 
as  conveyances  used  for  trayelling:  As  to  the  third 
case^  it  is  true  that  the  party  was  actually  carried  only 
two  mQes;  but  I  take  it,  that  when  the  charge  is  by 
the  mile,  if  a  carriage  goes  two  or  more  miles  to  tske 
up,  the  duty  is  payable  on  those  miles. 


HoLROTD  J.  concurred. 


Judgment,  for  the  plaintiff 


ASrv.  list. 


Proceedings  by 
bill,  conclnding 
with  a  prayer 
of  judgment  of 
the  writ,  tnd 
declaration 
bounded  there- 
on; Held  bad 
upon  special 
demurrer. 


Attwood  against  Davis. 

PROCEEDINGS  by  biU,  and  dedanitian  in  as- 
sumpsit  against  the  defendant  upon  bills  of  ex- 
change^ money  counts,  &c.  Plea,  the  defendant  oomeai 
&c  and  prays  judgment  of  the  said  writ,  and  of  the 
said  declaration  thereon  founded,  because  the  promises 
and  undertakings  were  made  jointly  with  one  Abraham 
Walker  i  wherefore,  &c  he  the  said  Haihan  Dam 
prays  judgment  of  the  said  writ  and  declaration,  and 
that  the  same  may  be  quashed,  &c  Special  demvrrer, 
assigning  for  cause,  that  the  proceedings  were  cmn- 
menced  by  bill;  whereas  the  defendant  had  pleaded 
as  if  the  proceedings  had  been  commenced  by  writ,  and 
that  the  plea  could  not  be  taken  to  be  a  plea  to  the 
said  bill,  and  the  declaration  thereon  founded,  and  that 
the  defendant  had  prayed  judgmoit  of  the  writ  and 
declaration,  when  he  ought  to  have  prayed  judgment 
of  the  bill  and  declaration. 


Reader 


[>AV1». 
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JJtoibr  WB8  called  on  by  the  Court  to  support  the        1817* 
nlea.    He  admitted  that  it  was  inartificially  drawn,        — — 

r***  "  Attwood 

bot  said,  that  although  the  prayer  of  judgment  was         i^ahst 
imperfect,  yet  the  Court  would  ex  officio  give  a  right 
jodgnoit. 

Lord  Ellemborough  C.  J.  There  must  be  judg- 
ment for  the  plaintiff  of  respondeas  ouster,  unless  bill 
and  writ  be  the  same  thing. 

Batlet  J.  There  is  a  distinctbn  between  a  plea 
in  bar,  and  a  plea  in  abatement;  in  the  former,  the 
par^  may  have  a  right  judgment  upon  a  wrong  prayer, 
but  not  in  the  latter. 

BamemaU  was  to  have  argued  in  support  t>f  the 

dciDnrrer* 

Per  Curiam^  Judgment  quod  respondeat  ouster,  (a) 

{a)  See  HixM  r.  -»««,  3  T.  R.  185.  aad  a  Satmd^  109.  n. 


The  King  against  The  Inhabitants  of  the    Saturday, 

^^  JVov.  A9d« 

Pariah  of  Stokb  Goldino,  in  the  County  of 
LxiCESTsa. 

TTPON  appeal,  the  quarter  sessions  for  the  county  Anindentnwof 

ciLeketter  quashed  an  order  of  justices  for  the  made  1797, 
reaioyal  oi  Joseph  Underwood^  Sarah  his  wife^  and  their  signed  Qnly  by 

one  overieer  of 
thcaifieUant-pirUi,  the  respoodent-parisli,  to  shew  that  only  one  had  been  appointed  in 
that  year,  called  opop  the  appellants  to  produce  the  original  appointment,  (ha?ing  given 
then  aottce  to  prodoce  all  books  and  writings  relating  thereto,)  one  book  only  was  pro- 
dicad,  and  that  was  not  for  the  year  1797:  Held  that  the  respondents,  not  having 
taken  any  means  to  procare  the  testimony  of  the  orecsser  hinuelf,  (who  must  be  pre- 
saned  to  hare  the  custody  of  the  original  appointment,)  were  not  entitled  to  gtre  se- 
condary evidence  of  its  contents. 

two 


Stoke  Goto* 

INC. 
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I8I7.        two  children,  from  Sioie  QoUing  to  OddetUme^  mahjKt 
""""^        to  the  opinion  of  this  Court  on  the  foUowing  ease:  - 
(tgdnti  Joseph  Undetwoodf  his  wife,  and  two  diildrMi,  were 

un^  of  ^'  removed  from  SMte  GcUing  in  the  county  of  LekesUry 
to  OddesUme  in  the  same  county.  On  appeal  against 
the  orders,  the  birth  of  the  pauper  at  OddesUme  was 
proved.  The  appellants  then  put  in  an  indenture  of 
appr^Uceship,  by  which  the  pauper  was  bound  by  the 
^Bx\&\io{  Oddestone,  in  17979  to  Francis  C^anAerlain 
of  Stoke-GMingf  and  under  which  he  served  six  yean 
and  a  half.  To  this  indenture  the  respondents  ob- 
jected, that  it  was  signed  by  one  churchwarden  and  one 
overseer  only :  and  to  shew  that  only  one  overseer  had 
been  i^pointed  for  the  year  in  which  the  indenture  was 
executed,  they  called  for  the  appointments  of  overseers, 
having  before  given  the  appellants  notice  to  produce  all 
vestry  books  and  writings  in  their  custody  or  power 
touching  the  appointments  of  overseers  of  the  poor  for 
the  parish  of  Oddestone^  and  particularly  the  appoint- 
ments of  the  overseers  for  the  years  1796,  1797,  and 
1798.  One  parish  book  was  produced;  it  did  not 
q>ply  to  the  year  1797.  That  was  the  <mly  book  in 
existence.  The  parish  officer  who  produced  it  swore 
that  no  appointments  were  kept  The  reqxmdents 
then  called  a  witness  who  had  lived  in  OddeHone  aoven- 
teen  years,  including  the  year  1797,  and  had  served 
the  office  of  overseer  five  or  six  times.  He  said, 
there  was  only  one  overseer  in  those  years^  and  never 
was  more  than  one  overseer.  To  this  it  was  ob- 
jected, that  the  a{^intments  bring  in  writing^  fiaroi 
evidence  could  not  be  admitted.  The  Court  w«re  of 
this  opinion. 

GumeSf 


Stoke  Gold- 
mo. 
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Gatrrngf,  PUUipp^  and  DaarriSf  in  rapport  oF  the        1817* 

order  c^  stsBioitt,  contended  that  the  sessions  were  right      ^Z^ 

in  rgecting  the  parol  eridence.     The  appointment  of       v^ast 

tbe  overseer  was  m  writmg,  and  that  ought  to  he  pro-        tanti  of 

dncttd  if  in  existence.     Notice  was  indeed  giyen  to  the 

parish  officers  of  Oddegftmtf  to  produce  it:  but  in  the 

ordinary  course  of  things  the  original  instrument  could 

not  be  in  their  possession,  bat  in  the  possesion  of  the 

overseer  who  derived  his  authority  under  it;  and  for 

the  justification  of  whose  acts  it  would  be  necessary: 

that  person  is  not  subpcena'd.    The  original  instru- 

meot  (for  any  thing  that  appeared)  may  therefore  be 

io  existence,  and  then  ought  to  have  been  produced) 

and  the  secondary  evidence  is  not  admissible. 

Nolan^  Beauderk^  and  MarrioU^  contrS,  contended 
that  they  had  done  all  that  was  necessary  to  entitle  them 
to  give  the  secondary  evidence;  that  the  parish  having 
so  great  an  interest  in  these  appointments,  ought  to 
hsve  had  the  custody  of  them :  they  had  notice  to  pro- 
duce them,  and  it  was  proved  that  they  had  none  such 
in  their  possession.  The  written  appointment  must 
therefore  be  taken  not  to  be  in  existence,  and  the 
scsnons  in  that  case  ought  to  have  receive  the  parol 
evidoioe. 

Lord  Ellkmbobouoh  C.  J.  The  question  is,  whe-* 
ther  the  justices  below  have  done  wrong  in  rgectin^^ 
the  parol  evidence.  This  is  clear,  that  the  parol  evH 
denes  could  not  be  admitted  until  the  case  was  ripe  for 
the  sdmiasioo  of  secondary  evidence;  now  it  could  not  be 
considered  as  ripe  for  that  purpose^  until  the  parish  of 
^^  GokUng  had  exhausted  all  the  proper  means  of 

8  pro- 
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» 


1 8 1 7«        procuring  the  primary  evidence.    Have  they  done  this  ? 

First,  as  to  the  appointment  itself,  they  gave  a  notice  to 

^ghui  ^c  parish,  and  supposing  the  parish  had  the  actual 
*^nuo?  custody,  that  notice  would  have  been  sufficient;  but 
Stoke  Gold-  ^^i^  j^j^  j|Qt  appear.  Have  they  then  the  legal  cus- 
tody ?  certainly  not,  for  the  legal  custody  is  in  the  offi- 
cer who  is  the  person  most  interested  in  the  instrument, 
and  who  requires  its  production  as  a  sanction  for,  those 
acts  which  he  may  be  called  upon  to  do  under  its  au- 
thority. Now  here  there  has  not  been  any  notice  to 
the  overseer  himself.  They  were  certain  of  him,  and 
through  him  they  might  have  made  their  way  to  pro- 
curing all  the  others,  if  more  than  one  had  been  ap- 
pointed. I  think,  therefore,  that  as  in  this  case  there 
has  been  an  omission  of  the  means  of  exhausting  the 
primary  evidence,  recourse  could  not  be  had  to  that.of 
a  secondiuy  nature^  and  therefore^  I  cannot  feel,  or 
satisfy  myself,  that  the  sessions  have  not  done  right  in 
rejectiDg  it. 

Batlet  J.  The  party  here  had  not  entitled  them- 
selves to  go  into  the  secondary  evidence.  This  is  a 
removal  from  Siote^Golding  to  Oddestone ;  Stoke^Gcld- 
ing  relies  on  a  birth  settlemaat,  in  answer  to  which  the 
other  party  set  up  a  service  under  an  indenture  in  Stoke^ 
Oddity :  that  indenture  purports  to  be  signed  by  one 
overseer  only ;  that  will  do,  unless  it  appear  that  more 
than  one  was  appointed.  One  overseer  is  named,  he  is 
not  called,  how  is  the  Court  to  know,  whether  more  than 
one  has  been  iqppointed?  For  that  purpose,  they  must  look 
at  the  appointment  itself;  that  ought  to  be  in  the  posses- 
sion of  the  party  to  whom  it  was  given,  for  whom,  and 
whose  acts,  it  was  to  be  a  justification ;  they  oo^t  to 

7 ;  have 


The  InliftbU 

tants  of 
STOKt  Gold* 

INO. 
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have  applied  to  him ;  if  be  had  been  caUed,  or  if  they         I8I7. 

had  been  entitled  to  give  hit  conduct  in  evidence,  that        — 

.  ,    .         ,  .111,  '^^  ^^o 

mffit  have  done ;  it  vrould  not  have  been  necessary  to        agcinss 

have  called  in  aid  the  statute  54  G.  3.  c.  170.  because 

non  oonsut  that  the  overseer  of  the  year  1797,  was 

overseer  then^  and  one  of  the  parties  to  the  appeal.     If 

the  ^^[ipointnient  had  beeb  produced,  and  on  the  ftce  of 

that,  it  had  appeared  that  only  one  overseer  had  been 

appointed,  that  might  have  thrown  the  proof  on  the 

other  Side.     In  the  absence  of  any  proof  of  this  kind, 

it  seems  to  m^  that  the  secondary  evidence  was  not 

sible* 


Abbott  J.    I  am  of  the  same  opinion.     The  mate- 
rial question  at  the  hearing  of  this  appeal,  was,  whether 
in  the  year  17979  one  person  had  been  appointed  over- 
seer, or  more  than  one ;  it  was  for  the  interest  of  Stoke 
GoUtfig  to  contend  that  only  one  had  been  appointed. 
As  the  act  requires  more  than  one^  the  Court  must 
presume  that  the  act  has  been  complied  with.     The  ses- 
sioDS^  therefore^  were  justified  in  presuming  that  there 
were  more  than  one,  unless  Sioke  GaUing  shewed  that 
only  one  had  been  appointed.     The  ordinary  proof  of 
this  is  the  appointment  itself;  that  is  not  produced,  and 
the  question  is,  whether  Sioke  GokUng  have  done  enough 
to  dispense  with  its  production ;  the  step  they  took  was 
to  give  notice  to  the  parish  officers  to  produce  it.    Now 
^appointment  is  not  kept  in  the  parish-chest;  the 
&ct,as  it  appears,  is,  thatitisnever  kept  there.  I  think, 
therdbfe,  that  the  notice  was  not  sufficient ;  they  might 
have  applied  to  the  one  overseer;  but  they  did  not  take 
any  step  to  that  eflfect :  whether  he  was  living  or  deed, 
orwheie  he  waa  residing  if  living,  does  not  appear.    It 
Vol.  I.  N  seems 
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1817*        seems  to  ine»  tbere&rey  that  the  parish  of  <Stok  GoUing 
""""*"       have  not  taken  such  measures  as  were  neoessarv  in  order 

ThcKma  ,-,■,-, 

arthtt        to  let  m  the  seooudary  evidence. 

The  lohabi- 
Unts  of 

iMo.  '  HoLROTD  J.  The  law  presames  the  appcmitneBt 
to  be  in  the  custody  of  some  of  the  overseen^  who  are 
responsible  for  all  the  acts  done  under  it;  notice  ther^ 
fore  should  have  been  given  to  the  party  in  whose  cai- 
tody  the  law  places  the  appointment ;  that  has  not  been 
done:  thedeci«ion^f  the  sessions  therefore  was  right 

Order  of  Sessions  confinned. 


N^f^.  "^^^  ^^^^  againsi  The  Inhabitants  of  Sow. 

miirna'Jrai     IT  PON  an  appeal,  the  sessions  confirmed  an  order 
child  wit  hired  ^,f  t^o  justices,    for  the  removal  of  JElhabdk 

for  a  year  by  "* 

the  wife  of        Darby^  from  the  hamlet  of  Coimdon  to  the  parish  of 

its  reputed  fa-       --         .       ,  ^  vr^        •  >         i  .  i 

ther.  and  con-  Sow  m  the  county  of  Wanmck^  subject  to  the  opinioD 

ihe"htuKhoW  of  Ae  Court  on  the  following  case : 
"^erw/bul^llfter       '^'^^  pauper  being  settled  at  Kearsl^  was  hired  in 

the  fir*t  year  November,  1812,  by  the  wife  of  Mr.  Deeming  of  Sanh 

no  wages  were  #  -     f  .7^  10 

paid,  nor  was     for  a  year,  at  505.  wages,  and  what  clothes  Mrs.  DeemF' 

there  any  new  ^        t»       .        ,  1  .      .  .  .  « 

contract  of  trig  pleased.     Previously  to  this  hurin^  the  paiiper, 

that^ile  scV  ^bo  is  a  natural  daughter  of  Mr.  Dcemin^f  lived  with 

warranted  in  ^^^  mother  at  KearsUg^  and  the  hiring  was  for  the 

a^ttThJi'time  P^P^*®  ^^  gaining  a  settlemient  in  Sofm.    As  soqn  as 

she  did  not  ghe  was  hired,  she  went  into  the  service  of  Mr.  Ihmr 

continue  on  the    ,  j  1  .      *. 

icrms  of  the       tfigf  served  him  for  a  year,  and  contimiod  to  liw  ^v» 

ongina    iring.   y^^  ^^  ^^  month  of  M^  iSid^  whfin.  sl^  weo^ 

away;  during  the  whole  of  which  ti^i^.  sb^  did  t)ie 

houaehold  work,  as  she  di4  ducing  the  firrt  year^  but 

no 


Sow. 
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no  conversation  took  place  between  the  parties  about  1817* 
latmg  after  she  was  so  hired  as  aforesaid  in  Naoember^  — — 
18 12,  and  there  was  no  second  hiring,  unless  ft'om  agmaa 
continnance  in  the  service  of  Mr.  Deeming^  a  hiring  t^nu  of  * 
ought  to  be  implied,  which  in  the  opinion  of  the 
senions  under  the  circumstances  stated,  it  ought  not 
Some  months  after  the  expiration  of  the  first  twelve- 
months, Mr.  Deeming  gave  the  pauper  5/.,  fifty  shillings 
thereof  for  the  first  year's  wages,  and  desired  her  to 
keep  the  remaining  fifty  shillings,  and  say  nothing  about 
it  The  pauper  never  afterwards  received  any  sum  on 
account  of  wages,  but  received  at  difierent  times  cloUies 
and  pocket  money.  Mr.  Deeming^  at  Lady-day^  1816, 
removed  with  his  family  to  the  hamlet  of  Caundon: 
the  pauper  removed  with  them,  and  continued  to  live 
with  diem  there  till  the  month  of  Jtdtf.  The  court  of 
quarter  sessions  further  find,  that  there  was  no  fraud 
in  this  < 


Helbeeh  and  Finchj  in  support  of  the  order  of 
sesskn^  contended,  that  although  the  continuance 
of  die  service  in  ordinary  cases  was  evidence  of  a  con- 
tinuance upon  the  terms  of  the  original  hiring,  yet  it 
was  not  conclusive;  and  in  this  case,  the  relation  of 
ftthor  and  child  subsisting,  and  the  non-payment  of 
wages  after  the  first  year,  afforded  abundant  evidence^ 
that  the  pauper  was  no  longer  a  hired  servant;  but  re- 
mained with  Mr.  Deeming  on  the  footing  of  a  child 
wHh  its  parent  This  was  at  all  events  a  question  of 
fiMt  far  the  sessions  to  decide  upon,  and  they  have  so 
detarminM  it;  and  unless  that  decision  be  contrary  to 
lA  die  evidence^  the  Court  will  not  interfere. 

N  2    .  Beader 
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1817;  Reader  and  Adams,  contra.    The  panper  continued  to 

■  live  with  her  reputed  father,  and  do  the  household  work 

t^dnti  ^  After  the  first  year,  as  she  did  during  the  first,  for  which 
^^Iilu^rf  **  ^^^®  ^^  *  distinct  contract,  and  it  must  Uienoe  be  in- 
^^'  ferred,  that  she  continued  on  the  terms  of  the  origiiui 
hiring*  There  is  nothing  stated  in  this  case,  to  shew  that 
she  lived  on  difierent  terms  after  the  first  year,  and  might 
she  not  upon  these  facts,  have  maintained  an  action 
for  her  wages  at  the  end  of  the  second  year  ?  In  this 
case  too,  there  is  not  only  evidence  of  the  service  con- 
tinuing during  the  second  year,  but  of  its  being  upon 
die  same  terms ;  for  the  pauper  at  the  end  of  the  first 
year  received  two  years'  wages,  which  must  be  con- 
sidered as  a  payment  by  anticipation  of  the  second 
year'^  wi^;es.  IBayley  J.  It  is  perfectly  clear,  that 
the  sum  of  fifty  shillings  was  a  gift,,  for  she  is  desired  to 
^y  nothing  about  it.] 

Lord  Ellenborough  C.  J.  I  cannot  set  the  sessions 
more  right  than  they  have  set  themselves*  They  have 
drawn  the  right  conclusion  from  the  &cts  before  them; 
the  pauper  was  hired  for  a  year,  and  fifty  shillings 
were  paid  to  her;  that  was  paid  with  another  sum^  and 
tliere  is  no  question  that  the  one  sum  was  paid  as  wages 
and  the  other  as  bounty;  it  is  true. that  the  service 
continued  the  same,  but  there  was  not  any  hiring  for 
the  second  or  any  subsequent  year.  Not  being  able 
to  find  fault  with  the  inference  which  the  sessions  have 
drawn,  I  think  there  is  no  ground  to  disturb  the  order. 
Suppose  an  action  had  been  brought  by  this  servant 
for  wages  due  to  her  for  her  service  during  the  second 
year,  and  the  jury  hkd  done  what  the  sessions  have 
done  here;  the  Court  upon  motion  would  not,  under 

the 
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the  circumstances  of  this  case,  have  granted  a  new         Ml 7. 

trial.    Although  the  service  continued  the  same,  there        ■ 

•  .  .        -       ,  ,  ,  -  The  KiKO 

was  not  a  hiring  for  the  second  year,  as  there  was  for         a^Mnst 

tne  first.  ,.«,.^f 


tanti  of 
Sow. 


Bayi.ey  J.  I  think  the  sessions  have  done  perfectly 
nght;  where  the  parties  are  not  related,  it  may  fairly 
be  presumed  from  a  continuance  in  the  service,  that 
the  terms  on  which  they  continue  are  the  same  as 
during  the  preceding  year.  But  where  the  relation  of 
fiither  and  child  subsist,  the  ground  for  that  presump* 
tion  fails,  and  here  there  are  a  variety  of  circunfi^ 
stances  to  shew  that  there  was  not  any  new  hiring. 
The  parties  were  living  during  the  second  year  upon 
different  terms  from  what  they  lived  during  the  first« 

Abbott  J.  I  think  the  sessions  were  perfectly 
justified  in  deciding  this  case  as  they  have  done^  inas- 
much as  after  the  first  year,  the  pauper  was  living  as 
a  child  with  her  parent,  and  not  as  a  servant  with  her 

master. 

HoLROYD  J.  It  was  the  province  of  the  sessions  to 
draw  their  own  conclusion,  and  I  think  they  have 
drawn  it  rightly. 

Order  ct  Sessions  confirmed. 


N5 
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1817- 


T«fs%,  Hennell  against  Charles  Lyon.  Administra* 

tor,  with  the  Will  annexed,  of  Mary  Lyon, 
deceased. 

S^admtoi^    ASSUMPSIT  for  goods  told  by  plaintiff  to  intestate. 
tnirSt,  plaintiff;  Plea,  I .  Non  assumpsit  a.PleneadministraTit*  At 

in  order  to  shew 

•nets,  Kave  in      the  trial  before  Abbott  J.  at  the  Lofidon  sittings,  plaintiff 

of  a  bin!  'and  having  proved  the  goods  sold,  in  order  to  shew  assets 

TO^nfi  t'obc  i"  ^^^  ^^  ^®  defendant  as  administrator,  produced 

an  answer  by  a  ^^  examined  copy  of  a  bill,  and  an  answer,  purporting 

same  name,  and  to  be  an  answer  by  Charles  Lyon  to  a  bill  filed  in 

umedbafacter  Chancery  against  him  in  his  character  of  administrator 

an!!*  Hc'ir"^"  of  Maty  Lyon.    The  bill  was  filed  by  Messrs.  Malth/ 

that  the  copy  ^nd  Co.  as  well  on  thdr  own  behalf  as  on  that  of  all 

was  admissible, 

and  that  on  the  other  creditors,  pravinff  an  account     The  plaintiff  in 

faccofitthere       ,.  .  "^  r     ^     o  r 

was  presump-     this  action  was  not  a  party  to  that  suit     It  was  ob» 

identity  Mhe      jected,  that  that  was  insufficient  evidence,  for  it  was  res 

ha^og^hewo      ^"^^  ^^^^  acULi  that  the  plaintiff  should  have  produced 

ttaMCBstowbut   ^^  original  answer,  and  verified  the  hand-writings  or 

thepreiymp-      he  should  have  shewn   that  this   defendant   was  the 

tioii. 

defendant  in  that  suit  i  that  in  the  absence  of  such  evi- 
dence there  was  no  proof  of  identity.  The  leanied 
Judge,  however,  received  the  evidence^  and  the  jury 
found  a  verdict  for  the  plaintiff.  Walton  having  ob- 
tained a  rule  nisi  for  setting  aside  that  verdict,  and  en^ 
tering  a  nonsuit, 

Martyat  and  PUttt  shewed  cause.  To  prove  matter 
of  record  or  documents  of  a  public  nature,  it  is  not 
necessary  to  have  the  original  record  or  document^  or, 
where  it  is  signed,  to  verify  the  hand-writing.    In  the 

case 
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cue  of  a  parish  register,  as  of  a  marriage^  it  is  not  ne-        1817* 
tessBiy  to  produce  the  original,  although  the  parties      hinnili. 
dgB  it;  and  the  same  rule  holds  as  to  the  journals  of        j^^^ 
the  House  of  Commons,  and  transfers  of  stock.     If  it 
were  necessary  to  prove  the  hand-writing  of  the  defend- 
ant in  this  case,  it  would  be  equally  so  in  the  case  of  a 
sheriff's  return  to  a  writ ;  yet  that  may  be  proved  by  a 
copy,  and  such  copy  is  constantly  received  without  veri* 
fication  of  the  hand-writing.    In  Salter  v.  Turner  (a). 
Sir  J.  McDonald  C  R  admitted  an  office  copy  of  an 
uswer  to  an  information  filed  in  Chancery  by  the  At- 
torney-Genend,  without  proof  of  the  hand-writing  of  ,  * 

die  defendant  So  in  Lady  Dartmouth  v.  Roberts  (&)» 
examined  copies  of  a  bill  in  the  Exchequer,  and  an 
answer  put  in,  not  by  the'defen^nt  on  the  record,  but 
by  a  former  occupier  of  the  land  which  the  defendant 
then  held,  were  received  in  evidence  at  the  trial  before 
Tkomtmi  B^  and  this  Court  was  of  opinion  that  they 
were  properly  received.  In  debt  upon  a  recognizance 
of  bail,  or  upon  a  plea  of  judgment  recovered,  the  mere 
production  of  the  record,  or  of  an  examined  copy,  is 
nfficient  without  proof  of  identity;  it  lies  on  the  other 
side  to  shew  he  is  not  the  same  person.  The  present 
case  is  still  stronger  in  fiivour  of  the  evidence;  for  here 
Ika  amwer  purports  to  be  by  CharleB  Lyan^  admi- 
Qistrator  of  Mary  Lyon  /  so  that  he  sustains  the  same 
AaauEier  in  that  suit  as  he  does  in  the  present  action. 

Walionj  contra.  The  bill  offered  in  evidence  pur- 
poited  to  be  filed  by  a  stranger  to  the  present  record  ; 
the  prooeedings  therefore  at  law  and  in  equity  were  not 

U)  %Camph,%f.  {h)  i6£tfi/,  334- 

N  4  between 
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181 7*        between  the  same  partiei.     The  answer  in  snch  caae 
could  only  be  receif^d  aa  an  admiision,  in  the  same 
Mgmntt        manner  as  letters  are ;  the  original^  therefore^  ought  to 
have  been  produced,  and  the  hand-writing  verified.    In 
Chambers  v.  Bobimon  (a),  which  waa  an  action  for  a  Boa* 
licious  prosecution,  the  plaintifi^  to  iocreaae  the  da^ 
mages,  offered  the  office  copy  of  an  affidavit  made  by 
the  defendant  in  Chancery  of  his  being  worth  a  large 
sum  of  money :  Lord  Maj/mcnd  refused  to  Iet.it  be  read, 
and  the  plaintiff  was  obliged  to  send  for  the  original, 
which  was  filed  in  Chancery.     Supposing  the  modem 
practice  of  receiving  copies  of  public  documents  without 
further  proof  to  be  well  founded,  there  is  no  reason 
why  such  copies  should  not  be  evidence  in  all  cases;  yet 
it  is  quite  clear  that  they  are  not  receivable  in  crimi- 
nal proceedingis:  as  upon  an  indictment  for  perjuiy,  in 
an  answer  to  a  bill  filed. in  Chancery,  the  original  must 
be  produced,  and  positive  proof  made  by  a  witness  ac- 
quainted with  the  defendant,  that  it  was  sworn  by  him.  In 
the  case  of  old  documents  where  the  parties  are  all  dead, 
it  is  impossible  to  prove  idoitity ;  but  it  is  not  so  in  mo- 
dern cases,  where  every  person  concerned  is  capable  of 
giving  the  evidence  required.    It  is  not  sufficient  to  ^y, 
that  the  description  of  the  defisndant  in  the  anssver 
tallies  with  that  of  the  defendant  on  this  record;  Jbr 
until  the  identify  is  proved,  the  Court  cannot  look  into 
the  answer. 

• 
Lord  EtXBNBOKouGH  C.  J.   .  The  admissien  of a^es 
in  evidence  is  founded  upon  a  princQile  of  pnUic  cam- 
venioice,  in  order  that  doouments  of  great  nMament 

{a)  BulKN.P.%1^. 

should 


Lyow. 
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should  not  be  ambalatory,  and  subject  to  the  loss  that  1817. 
wonld  be  incurred  if  they  were  removable*  The  same  ■ 
has  been  laid  down  in  req>ect  of  proceedings  in  courts,  against 
not  of  record,  copies  whereof  are  admitted,  though  not 
strictly  <tf  a  public  nature.  In  all  these  cases  it  may  be 
had  down  as  a  general  principle,  that  copies  should  be 
reeehred.  In  this  case^  the  answer  being  a  proceeding 
in  a  court  of  justice^  must  have  been  received  there  in 
the  usual  course,  and  verified  by  the  person  putting  it 
in,  as  the  answer  of  the  person  sustaining  the  character 
which  it  imports  him  to  bear ;  and  there  is  no  question 
here^  as  to  that  answer  having  been  put  in  by  a  person 
bearing  that  name  and  character.  But  it  is  said,  that 
the  evidence  wants  a  further  link  to  connect  it  with  the 
defendant,  and  that  it  dught  to  be '  shewn  that  the 
Oiarles  lyon  in  the  andwer  is  the  present  h'tigant  I 
do  not  know  any  way  by  which  that  circumstance  can 
be  supplied,  but  by  the  description  in  the  answer  itself, 
which  tallies  in  almost  every  particular.  Still,  however, 
it  may  be  shewn  that  he  is  not  the  same  person.  The 
question  then  is,  whether  public  convenience  requires 
that  the  proof  ^ould  be  given  by  the  plaintiff  or  the 
defendant ;  and  I  rather  think  that  public  convenience 
is  in  &voar  of  the  admissibility  of  this  proof,  giving  the 
other  parly  an  opportunity  of  shewing  that  he  was  not 
the  individual  named  in  the  answer.  It  should  be  taken 
as  proof  that  he  is  the  person  named  in  the  answer, 
until  the  contrary  be  shewn.  I  do  not  say  that  it  is 
GonoluaiTe,  but  that  it  is  primi  facie  evidence.  I  con- 
fess, however,  that  this  case  forms  a  sort  of  anomaly; 
but  expediency  requires  that 'the  evidence  should  be 
admitted :  and  such  appears  to  have  been  the  general 
practice,  exetpt  in  criminal  cases.    Wishing  that  the 

rules 
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1817*        vules  laid  down  in  the  administration  of  joatioe  ahould 

'        accord  with  public  oonvaiiencey  I  do  not  feel  inclined 

l^M^^      to  disturb  the  practice,  although  I  do  not  see  clearly 

^^°^'        the  reason  upon  which  the  distinction  between  civil  and 

criminal  proceedings,  as  to  the  admissibiUtj  of  thb 

evidence,  has  obtained. 

Baylky  J.     The  bill  and  answer  being  proceedings 
in  a  court  of  justice,  it  is  of  the  utmost  importance, 
that  the  originals  should  be  preserved ;  and  great  incon- 
venience would  result  if  they  were  moxed  about  from 
place  to  place;  and  indeed  they  might  be  wanted  in 
more  than  one  place  at   the  same  time.      On  thii 
ground,  therefore^  such  proceedings  are  provable  by 
examined  copies.     Then  the  question  is,  whether  the 
copy  of  the  answer  in  tbk  case  was  sufficient,  or 
whether  the  identity  should  not  also  have  been  proved; 
but  I  think  that  it  did  afford  prima  facie  evidence,  to 
shew  that  the  defendant  was  the  same  person.    The 
*  suit  at  law  is  against  Charles  Lyon  as  the  administrator 
of  Mary  Lyon^  and  the  bill  in  equity  is  against  Charles 
Lfifon  as  the  administrator  of  Mary  Lyoru     I  take  it 
for  granted,  the  bill  would  describe  him  by  his  place 
and  addition ;  that  would  also  be  another  circumstance 
to  shew  idendty.    Now  it  would  be  impertinent  for 
any  other  person  but   Charles  Lyon  to   put   in  aa 
answer  to  sudi  a  bill.     We  may  therefore  fairly  pre- 
sume, that  the  answer  was  put  in  by  Charles  Lyofi, 
and  we  may  fairly  conclude  that  it  was  the  same  Charles 
tyoth  for  it  was  open  to  the  defendant,  to  have  shenii 
that  there  was  another   Charles  Lyon.      But  in  the 
absence  .of  any   such  rebutting  proo^   the  evidence 
given  was  prima  fiKsie  evidence  of  identityt  and  if  that 
is  once  established,  there  is  an  end  of  the  case. 

15  Abbott 
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Abbott  X    I  entertained  some  doubts  at  the  trialt        181 7» 
as  to  the  admissibility  of  this  eridence;  but  I  thoufi^t      ^^ 
it  better  to  receive  it,  and  upon  the  discussion  and  the        ^oitia 

Lton. 
authority  of  Lady  Dartmouth  y.  BobertSf  I  think  the 

eridence  was  properly  received.  It  is  a  general  priii- 
c^le,  that  copies  are  receivable  in  such  cases  without 
the  originals,  from  the  great  inconvenience  which 
would  result,  if  the  documents  were  taken  to  different 
places.  There  would  have  been  a  danger  of  loss  from 
sach  a  practice,  and  besides,  the  documents  might  be 
wanted  at  different  places  at  the  same  time.  The  ob- 
jection is,  that  the  answer  ought  not  to  have  been  re- 
ceived, because  it  was  not  shewn  diat  the  defendant 
putting  in  the  answer  was  the  identical  defendant  on 
this  record ;  but  in  order  to  ascertain  that,  let  us  look 
at  the  pleadings  in  this  and  that  suit.  In  this,  he  is 
sued  as  the  administrator  of  Mary  Iffon^  and  he  does 
not  plead  that  he  is  not  the  administrator;  he  therefore 
admits  that  to  be  the  character  which  he  sustains.  ' 
Then  we  find  upon  the  proceedings  in  Chancery,  a  bill 
filed  against  Charles  Lofon^  administrator  of  Mary 
l^an,  and  an  answer  put  in  by  C  Zytm,  in  that  cba- 
lacter:  now  if  the  party  to  the  suit  in  Chancery  is  not 
the  defendant,  then  there  are  two  persons,  each  of 
whom  is  administrator  of  a  Maty  I^on*  There  is 
nothing  to  shew  two  administrations,  and  it  is  rather 
extraordinary  to  suppose  that  two  persons  of  the  same 
nsme  should  sustain  the  same  character.  It  is  not  to 
be  presumed  that  there  are  two  persons,  but  the  identity 
is  rather  to  be  presumed,  unless  the  plaintiff  could 
have  diewn  the  coutrary.  In  this  case^  however,  there 
wss  no  evidence  given  on  the  part  of  the  defendant, 

to 
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1817*         to  rebat  the  presumption  of  identity;  and  therefore  I 
think  it  was  sufficiently  established. 


HcMNILb 
MittMtt 

LroN. 


HoLROTD  J.  I  am  of  the  same  opinion,  that  the  copy 

of  the  bill  and  answer  was  properly  received.    It  has 

been  holden  from  the  time  ofH^U  C.  J.,  that  where  the 

original  itself  is  evidence,  the  immediate  copy  of  the 

original  is  also  evidence.     In  Hoe  v.  Naihorp  (a\  this 

principle  is  laid  down ;  and  it  is  there  stated,  that  the 

copy  of  a  church  register  and  the  copy  of^  a  probate  of 

a  will,  concerning  the  personalty,  is  good  evidence;  but 

that  the  copy  of  a  probate  of  a  will,  as  to  the  reslty,  is 

not  evidence,  because  the  probate  itself  is  not  evidence 

in  such  a  case.     That  being  so,  if  the  original  bill  snd 

answer  would  be  evidence,  a  copy  would  equally  be  evi- 

'  dence,  without  the  original  bill  and  answer,  so  &r  ss 

the  original  bill  and  answer  would  be  evidence^  without 

further  proof;  here  I  thmk  the  original  answer  would 

have  been  evidence;  the  Court  having  jurisdictioo,  it 

must  be  taken  as  the  answer  of  the  person  sgsinst 

whom  the  bill  was  filed;  if  received  in  that  court  as 

the  answer  of  the  person  who  was  the  defendant  there, 

then  it  may  be  read  here,  in  order  toaee  whether  it  ap- 

pUes  to  the  present  case.    If  then  the  original  would 

have  been  evidence^  an  examined  copy  stands  in  the 

same  situation,  according  to  the  authorityin  Lord/t^ 

mond.   Then  how  does  the  question  stand  ?  The  person 

sued  here  is  Charles  Lffon^  sued  as  administrator  of 

Maary  tffon^  and  the  copy  of  the  answer  shews  that  the 

bill  was  filed  against  Charles  Lgfon^  as  administrator  of 

Mary  Lyon.    There  is  therefore  primA  fiwae  evidence 

(«)  iIJ.Ji^m,iS4» 

12  that 
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that  the  Charles  lyon  in  that  court  and  in  this,  are  the        1817* 
same  person,   which  is  the  only  identity  wanted.   In        — — 

H  B  N  N  C  I.  L 

Qmerm  v.  Lightfoot  (a),  in  oiyler  to  prove  some  of  the  against 
&cts,ai]  affidavit  made  by  the  defendant  was  given  in  ev>* 
dence^  without  proof  of  his  hand-writing  or  that  he 
was  sworn  thereto.  That,  indeed,  was  aii  affidi!Vit 
£Ied  in  the  very  court  in  which  th^  action  was  tried ; 
but  there  is  no  difierence  between  that  case  and  the 
present,  when  you  get  the  length  of  establishing  that 
the  original  answer  put  in  in  another  court,  is  to  be  re- 
ceived here  as  the  answer  of  the  person  whose  answer  it 
purports  to  be.  I  think,  therefore^  that  this  evidence 
was  properly  received. 

Ririe  discharged. 

(«)  %Bla€»Jiep.  1190. 


£x  parte  Dent.  rmd/^, 

Nw,  ajth. 
M^  E»  TAUNTON  moved  that  a  person  resident  in   a  person  who 
the  country,  practising  as.  an  attorney,  should  to practiteM a 
be  re-admitted  an  attorney  without  giving   a  term's  Mtt^rtigJ^ 
notice ;  and  he  irrounded  his  application  on  the  fact   **"  "P^'^'t  ^ 

^  *  '^  may,  under  ai- 

ot  the  ap^ioaht  having  instructed  his  agent  in  town  cumstaaces»be 

to  take  oat  his  certificate,  which  the  latter,  through  in-    without  giving 
J  .       <■ .       ".  <•     ■  >  1     1  1.  '   a  term's  notice. 

advertence^  omitted  to  do,  of  which  the  applicant  not 

beiiig  aware,  had  continued  to  practise. 

Tht  Court  granted  the  application,  observing,  that 
there  was  not  any  rule  of  Court  requiring  the  notice ; 
Imt  it  was  a  term  usually  annexed  to  applications  of  this 
lort;  it  seemed,  however,  reasonable  to  dispense  with  it 

here, 
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Ex  parte 
Djimt. 
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I8I7.        here,  the  party  haviag  continii^  to  pradiae  unorn- 
scioudy.  (a) 


(a)  Ex  parte  Winteb. 

(a)  Barnrwalh  on  a  sabMquent  dty  in  this  term,  made  a  nmiiir 
appiicatiou,  io  a  caae  where  a  solicitor  bad  given  directions  to  his  derfc 
to  tal^e  out  his  certificate,  and  fornished  him  with  money  for  that 
|)arpoie :  the  latUr  had  applied  the  money  to  his  own  use;  and  the 
applicant,  nnconsdoos  that  his  certificate  had  not  been  taken  oat, 
continued  to  practise  after  his  former  certificate  had  expired ;  and. 
npon  the  authority  oC  the  preceding  case,  the  Court  granted  the  ap- 
plication. 


Nov,  15th. 


The  King  against  The  Sheriff  of  Middlesex, 
in  a  Cause  of  Williams  ag-oin^^  Pbnnell.  {b) 


Sef^le,  that  a 
return  by  the 
sherifTtoa  bill 
of  Midiltsex, 
stating  that  he 
toolc  and  de> 
taioed  the  de* 
fiendant  until  he 
rescaed  himself, 
is  uiffident, 
without  nam* 
ing  the  rescuers, 
or  stating  them 
to  be  people  of 
the  connty. 

Bnt  the  re- 
turn not  stating 
the  arrest  to 
have  taken 
place  in  the 
county  was  held 
to  be  bad. 


17*  LAWES  shewed  cause  against  ^a  rule  which  had 
been  obtained  by  HoUy  for  setting  aside  an  at- 
tachment against  the  sheriff  for  not  bringing  in  the 
body,  with  costs  for  irregularity;  on  an  affidavit  stating 
that  the  sherifi^  having  been  ruled  to  return  the  bill  d 
Middlesex,  had  returned  <<  that  he  did  on  the  18th  day 
of  October,  1Z16,  arrest  and  take  the  body  of  the  defend- 
ant, and  detain  him,  until  afterwards  he  rescued  him- 
self out  of  the  sheriff's  custody;  and  that  afterwards, 
and  before  the  return  of  the  precept,  he  was  not  foand 
in  the  said  sheriff's  bailiwick."  He  contended^  that 
it  was  not  sufficient  to  return,  that  the  party  res- 
cued himself,  unless  it  was  said  to  be  by  people  of 
the  county,  as  in  Waldo  v.  Lmibert{a);  but  that  the 


{h)  We  were  favoured  with  this  repoR  by  the  gentlomea  who  ai^ 
gued  the  case. 
(0  Crv.Mz.S68. 

'  •  return 
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Ktarn  oug^t  regularly  to  name  the  rescuers,  as  ki        1817* 
May  y»  Probjf  (a),  so  that  the  plaintiff  might  have  his       •— -^ 

Tiic  KiMo 

remedy  against  the  rescuers;  although  he  admitted  that         agmmt 

1       1      .j«»  till  •  The  Sheriff  of 

the  shecift  was  not  bound  to  take  the  posse  comitatus  mjudlsiex* 
vith  him  to  execute  mesne  process.  Crompton  ▼• 
Ward,  (6)  He  admitted  also  that  it  might  be  snflScient 
if  it  was  shewn  by  the  return  how,  and  with  what  force 
the  deGaadaBt  rescued  himself,  as  by  presenting  a  pistol 
at  the  sheriff's  officer,  or  by  being  more  than  his  equal 
in  bodily  strength,  or  the  like ;  but  contended  that  where 
nodiing  of  that  sort  was  stated,  the  sheriff  was  liable  to 
an  attachment,  for  which  he  cited  the  case  in  Wi 
Jan.  201.  where  the  sheriff  returned  that  two  women 
rescued  the  defendant  in  his  way  to  prison,  after  being 
arrested  on  a  latitat,  and  the  C!ourt  ordered  that  an  at- 
tachment should  go  against  the  bailiff,  to  examine  if  the 
escape  was  by  fraud  or  not. 

Hobf  who  supported  the  rule,  said,  that  Gibbs  C.  Jt 
had  held,  in  acase  of  JPi?rmor  v.  PhiHjfps,  Easter,  57  G.}» 
C.  P.,  that  althoc^h  it  was  not  enough  for  the  sheriff 
to  say  that  he  rescued  himself,  yet  it  might  be  so,  if 
stated  to  be  with  force  and  arms. 

3%e  Courl  seemed  inclined  to  hold,  that  the  return  in 
diis  reject  was  sufficient,  according  to  Com.  Dig.  tit. 
Bescom.  Z>.4.  They  intimated  that  an  indictment 
would  be  good,  stating  that  the  defendant  rescued 
himself  with  force  and  arms.  And  JjorA  EUenbo- 
Tfmgh  C*  J.  said,  that  the  ground  of  the  decision  in 

(0)  Cr9.  Jac.  419.    X  Roll,  Ref.  aSy.  440.    3  Buh.  199. 

#  W.  Jon. 
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The  Court  will 
set  aside  an 
attach  noent 
against  the 
«herUrfor  not 
bringing  in  the 
body,  with 
costs,  upon  an 
affidavit  that 
the  plaintiff* 
purposely  pre- 
vented the  de- 
fendant's being 
letiken  after  a 
reictie«  and  that 
the  application 
was  by  the 
sheriff  himself, 
without  nen- 
tiving  the  tact 
of  his  havilig  an 
indemnitf. 


fV.  Jon.  20 1,  was  that  the  names  of  the  womea  who 
made  the  rescue  were  not  mentioned  in  the  return. 

E.  Lanes  then  took  another  objection  to  the  return, 
that  it  did  not  state  that  the  defendant  was  arrested  in 
the  county,  but  only  that  he  rescued  himself  there; 
and  if  the  arrest  was  out  of  the  county,  a  subsequent 
rescue  was  lawful,  and  therefore  no  excuse  to  the  sheriff. 
Off^Brev.  203,  204*  217.  226. 

Baylky  J.  referred  to  Yelv.  51.  Mo.  422.  pL  585. 
Cam.  Dig*  tit.  Rescous.  D.  5.,  and 

The  Court  held  this  exception  good;  and  therefore 
discharged  the  rule^  with  costs. 

After  the  above  rule  had  been  discharged,  HoU^  the 
same  day,  obtained  another  rule  in  the  same  causey  for 
setting  aside  the  attachment  generally,  with  costs,  on  an 
affidavit,  stating  that  the  plaintiff  had  purposdy  kept 
the  defiendant  out  of  the  way  to  prevent  his  being  re- 
taken by  the  sheriff's  officer,  and  that  the  defendUit 
was  rendered  by  hb  bail,  and  that  the  application  was 
made  on  the  part  of  the  sheriff  and  not  in  coUiuioii 
with  the  defendant. 

E.Leewes  opposed  this  rule,  first,  on  the  ground  that  all 
the  facts  in  the  present  affidavit  existed  at  the  time  of  the 
former  rule^  and  therefore  the  judgmentpronounced  upon 
that  rule  was  conclusive  between  the  parties,  for  which 
he  cited  Lord  JCmyon's  opinion  in  Greathead  v»  BrcmUt/i 
T  T.R.  456.  He  also  contended  on  the  authori^  of 
JBar  v.  Sheriff  qfMiddlesext  '^M.^S.  299.  that  the  affi- 
davit 
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davit  was  insufficient  for  making  the  rule  absolute^ 

even  on  payment  of  costs,  as  it  did  not  n^ativc  there 

1      .  1         .  -1  The  KiNo 

bavmg  been  an  indemnity  to  the  sheriff  from  the  de-        against 

-     ,         .       ,  ThcShcriiTof 

lenoant  in  the  cause.  Middlisix* 


Bat  The  Court  held  the  affidavit  in  the  present  case 
equivalent  and  sufficient,  and  therefore  made  the  rule 
absolute  on  payment  of  costs. 


The  King  against  Wooldr.  AbT'a^t'h. 

'T'  HE  defendant  on  a  former  dav  in  thi^  term  obtained   '"  striking  a 

1  1  1*         1        I.  *.  special  jury,  the 

a  rule  to  shew  cause  ^*  why  the  list  of  persons  coroner  is  not 

named  by  his  majesty's  coroner  to  form  the  jiiry  on  the  ihc  jurors  as 

trial  of  the  information  (filed  against  him  by  the  Attor-  Ihe^S's^'*'' 

ney-General  for  a  libel)  should  not  be  cancelled,  on  the  ^°°^*'  ^^\  "  •« 

mske  a  selec- 

ground  of  such  persons  having  been  improperly,  ille*  tion ;  and  where 
gaily,  and  partially  selected  by  the  coroner;  and  why   such  f election 
the  sheriffi  oi London  should  not  again  attend  the  coro-  L3[  rtflljd'Jo 
ner  with  the  books  or  lists  of  persons  qualified  to  serve  ^rp"r»m  so^' 
on  Juries,  for  the  purpose  of  forty-eight  persons  being  »e*«c^«^- 
namedy  out  of  whom  a  jury  might  be  formed  for  the 
trial  of  the  issue  joined  upon  the  information.     The  de- 
fendant and  bis  solicitor,  Charles  Pearson^  in  their  affi* 
davits  in  support  of  the  rule,  stated  that  they  attended 
the  nomination  of  the  forty-eight  persons  at  the  Crown 
Office,  where  the  clerk  of  the  secondary  o(  London  hav- 
ing produced  several  books,  lists,  and  papers  purporting 
to  be  the  lists  of  persons  qualified  to  serve  on  juries 
within  the  ci^  of  London,  the  coroner  began  to  select 
names  from  the  books,  against  which  selection  the  de- 
fendant protested)  asill^pd;  upon  which  the  coroner 
Vol.  I.  .    O  then 
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1B17*        then  tuniing  tiis  eyes  from  the  books,  inBerled  a  pen 
.     into  one  of  them,  aod  professed  to  take  indifierestly  the 

n^ffhsf  names  against  whidi  the  pen.  alighted  in  the  list:  thai 
his  pen  however  alighting  upon  the  name  o£  jB*  Tofihif 
n  rag-merchant,  he  at  first  announced  him  as  cue  of  the 
jorom^  hot  upon  reflection  rejected  him,  andsubstitated 
the  name  of  another  person  described  in  the  books  as  a 
vine-merchant,  who  continued  upon  the  Kst,  of  the  fbrtj- 
«ight:  that  the  cofoner  also  rejected  a  Mr.  William 
Gillman,  a  respectable  banker  in  the  city  of  London^ 
and  substituted  in  bis  place  Thomas  FeUows,  who  was 
'  stated  to  be  a  broker,  extensively  employed  by  govem^i 
meat  in  the  sale  of  old  alores :  that  the  defendant  in 
both  instances  protested  against  such  i^ectiott  and  sub- 
stftution,  but  in  vain :  that  the  whole  of  the  forty»ei|^t 
had  not  been  impartially  and  indiffeivntiy  chosen,  but 
partially  and  arbitrarily  culled  and  selected  in  a  manner 
likely  to  pr^qdice  die  defeodani  nalerially  at  his  IriaL 
It  was  further  stated,  that  the  books  or  lists  produced 
out  of  which  the  for^-eight  names  were  taken,  were  not 
such  as  the  kw  required :  that  by  an  act  of  common 
council  the  lista  el  persons  qualified  to  serve  en  jnries 
in  the  city  of  Ijondm  were  required  to  be  returned 
from  each  ward,  annually  and  signed  by  the  aldefnaans 
that  of  those  liste  sonie  were  dated  aa  far  back  as  1 8 12 ; 
one  only  had  been  signed  by  the  aldeprman,  others  by 
the  deputies^  oth«*8  by  the  ward  clerk,  and  that  sone  of 
them  were  not  even  signed  at  aU. 

In  answer  to  this  application,  the  oorotftSr  in  his 
affidayit  stated,  that  at  the  nomination  of  the  juxy,  men* 
tioned  in  the  defendant's  affidavits,  a  person  horn  the 
secondary's  c^ce  attended,  and  brought  with  him  a 
book  containing  die  names,  of  peic^Q^  in  the  different 

wvds 


WooLxa. 


IN  THE  Fimr-EioiiTH  Yeie  op  GEORGE  III.  195 

waiA  of  London  quflitfied   to  wavt  on  juries;   that        1817* 

«itber  being   the  book,   or  similar  to  tbe  one  from 

irkich  tbe  speetai  jnriea  had  for  many  years  past  bdcn  jv^w' 
selected :  that  he  abo  brought  with  him  Usts  contahied 
in  separate  books,  purporting  to  be  from  different  wards^ 
and  cantaining  «  general  statement  of  persona  qualified 
to  seme  oo  juriea  i  that  he  the  coronet  then  proceeded  to 
seleda  jury  from  tbe  separate  Uets,  and  not  fn»in  the  book 
formerly  used  for  that  purpose^  and  to  the  vse  of  which 
the  defendant  objected :  that  having  been  appointed  to 
this  offioe  in  Jiify,  i  %i  3,  he  was  informed  that  the  usual 
mode  af  Doiniuating  special  juries  in  Londmy  was  by 
tbe  nomination  of  forty-eight  persons  designated  as 
merehaats^  in  the  book  returned  by  the  secondsirie^  arid 
dttt  the  usual  mode  of  noiBiinatitg  special  juries  in 
tjoanties,  was  by  the  nomination  of  forty-eaght  persona 
dei^ated  aa  esquires,  or  other  persons  of  higher 
degree,  in  the  freeholder's  book  returned  by  the  she- 
riff: that  be  had  uniformly  adhered  to  this  practice 
of  noiuiaating  In  conntiea  at  large,'  persons  designs 
ated  as  eaqpiires,  ct  persons  of  higher  degree,  and  in 
the  city  of  homdmU  persons  deiignatod  as  merchants 
geaeially,  «ir  as  of  soase  padrtioular  description  of  inen- 
diants  which  appeared  to  him  of  a  respectable  class; 
and  that  aoon  aAer  hia  appointmcBt,  lie  adopted  the 
felloenug  as  the  best  modtt  of  nomtnatiog  the  juries^  i\  r. 
he  pit  his  pen  between  the  leatea  of  the  book  pro- 
duced to  faim  for  that  purpose^  before  be  foohed  into  if^ 
and  then,  upon  opeaaiiig  it,  fixed  upon  the  name  of  the 
peison  so  designated  as  merchant  or  esquire,  or  other 
penoa  of  higher  d^ree^  which  waa  nearest  Xxi  his  pen, 
and  MMnhiated  such  person  aceonfingly :  that  he  began 
to  noDunate  the  jury  in  tlm  cause  as  in  aH  others,  by  in^ 
O  2  serting 
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1817*  serdng  his  pen  between  the  leaves  of  the  several  boob 
^  or  lists,  and: nominating  the  person  (designated  as  a 

a^aimsi  '  merchant)  nearest  to  whose  name  his  pen  did  fall:  and 
that  having:  nominated  one  person  from  one  book 
or  list,  he  then  took  the  next,  and  so  in  saccession, 
endeavouring  to  select  a  person  designated  as  a  mer- 
«chant,  from  each  of  the  books  or  lists :  that  he  fre- 
quently had  occasion  to  ^  look  through  many  pagesj 
without  meeting  with  any  person  designated  as  a  mer- 
chant, and  that  in  one  book,  he  did  not  even  find  aoy 
person «o  designated:  that  then  finding  the  difficulty 
of  fixing  upon  proper  names  in  the  manner  already 
stated,  he  did  after  some  time^  open  the  leaves  of 
the  books  or  lists  indiscriminately,  and  casting  bis 
eye  rapidly  over  them,  fixed  on  the  names  of  sucli 
•persons  as  he  casually  and  accidentally  saw  described 
as  merchants,  and  that  he  did  not  approve  of,  tq^i 
-or  substitute  the  name  of  any  person,  from  any  motive 
of  partiality,  favour,  or  afieclion,  or  from  any  view 
•whatever,  but  that  of  nominating  those  who  came 
within  the  description  of  persons  from  whom  special 
juries  had  been  usually  nominated:  that  five  months 
having  elapsed  since  the  striking  of  this  jury,  be  fl»u 
not  recollect  the  fact  of  announcing  the  name  oi 
iMr.  Tapliuj  who  is  a  rag-merchant,  and  substituting  a 
wine^merchant  in  his  place ;  but  that  he  would  not  on 
any  occasion,  have  nominated  a  person  designated  a$ 
a  rag-merchant,  because  such  designation  would  not) 
according  to  his  judgment,  bring  the  person  so  de- 
scribed, within  the  class  of  persons  from  whom  special 
juries  have  been  usually  selected:  that  according  to 
his  judgment,  a  wine-merchant  was  of  that  clas^  oi 
persons  fit  to  be  returned  upon  special  juries,  and  for 

,4  that 
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tbatreMon  only  be  ncminBied  J.  Mears^  of  whom  he  ldl7« 
knew  nothing  except  from  the  books  or  lists  produced  — —  • 
to  him :  that  he  did  not  recollect  having  announced  against 
the  name  of  Gillman^  and  afterwards  substituting  that 
(XFeUawSj  but  that  he  could  have  no  other  motive  for 
not  nominating  Gillmany  but  that  of  his  being  a  banker,- 
and  therefore  in  his  judgment,  not  coming  within  the 
description  of  a  merchant:  that  his  only  motive  for 
nominating  Mr.  Fellows  was,  that  he*  accidentally 
iixed  upon  his  name  in  the  manner  before  stated, 
and  that  he  was  described  in  the  book  as  a  meiv- 
chant:  that  he  did  not,  at  the  time  of  the  nomi*' 
nation,  nor  does  he  now,  know  any  thing  respecting 
Taplirif  GiUman,  MearSf  or  Fellows^  their  character, 
connections,  opinions,  principles,  situation,  or  em- 
ployment; and  that,  he  never  received  any  commu- 
nication, directly  or  indirectly,  from  any  person  of 
and  concerning  any  of  them ;  and  that  to  the  best 
of  his  knowledge,  at  the  time  of  the  nomination  of 
the  jury,  he  did  not  know  any  one  of  the  individuals 
composing  the  same;  and  that  he  had  not  received' 
any  suggestion  or  communication  whatever  from  any 
person  concerning  them,  or  any  of  them  ;  and  that  no 
motiveof  partiality  induced  him  to  fix  upon  them  in 
preference  to  other  persons  contained  in  the  books  or 
lists;  and  that  he  nominated  them  impartially,  and  from 
bis  accidentally  having  fixed  upon  them  in  the  manner 
before  deseribed,  and  from  believing  them  to  be  of  that 
class  of  persons  from  whom  special  jurors  had  been 
usually  nominated/'  The  practice  of  selecting  in 
counties  esquires,  or  persons  of  higher  d^ee,  and  in 
London  and  other  cities  merchants,  was  fully  confirmed 
by  Master  Le  Blancj  and  Mr.  Barlorw^  the  secondary  of 
OS  the 
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1817.  the  Crown  Office.  ICr.  CoOingridg^  the  seooiidfU7  of 
tsu^donj  in  his  affidavit  stated,  that  he  bed  been  in  the 
sceondary'a  office  twenty«*two  years,  and  daring  ell  thai 
time  in  the  eonstant  habit  of  making  retoma  of  grand 
and  petit  jnron:  that  he  never  had  any  <ilch  lists  as 
vere  mentioned  ki  the  defendant's  affidavits ;  and  thai 
until  lately  he  had  never  heard  of  the  acts  of  com- 
mon council  there  referred  to :  that  dbe  practice  lasnaUy 
adopted  was,  to  apply  to  the  dqiuties  of  the  wmrds  to 
send  the  return  of  all  the  inhabitants  fit  to  serve  on 
juries  within  their  respective  wards,  (it  coming  to  each 
ward  to  serve  on  juries  about  once  in  throe  years^  and 
from  the  books  so  returned  to  make  returns  c^  the 
grand  and  petit  jtiry  e  and  thot  at  the  time  appointed  for 
the  nomination  of  this  jury,  he  sent  the  books  returned 
by  the  deputies  of  each  ward  respectively,  together  with 
a  book  which  had  before  been  generally  used  in  nomi* 
nating  special  juries. 

7Ti£  AUortmf'Gcneral  now  slicwcd  cause ;  and  after 
elating  that  tlie  affidavits  which  had  just  been  read  con- 
tained  so  full  and  so  distinct  a  disavowal  of  every  im- 
proper motive  in  the  officer  of  the  Court,  that  the  charge 
of  partiality  must  be  considered  as  complete^  answered  f 
lie  proceeded  to  argue,  that  this  mode  of  striking 
the  jury  was  not  iUegAl;  whether  the  books  were  irre* 
gularly  made  up  or  not  is  immaterial  upon  this  motion, 
the  ground  of  which  is,  that  the  jurors  have  been  ille- 
gally selected  by  the  coroner:  he  was  bound,  however, 
to  take  the  names  from  the  lists  presented  by  the  sheriff; 
if  those  lists  be  improperly  made  out,  the  latter  alone 
is  responsible  fbr  his  neglect*  But  the  material  ques- 
tion intended   to  be  discussed  upon  (liis  motioh  if, 

whether 
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wketber  the  corooer  was  justified  io  laakif^  %  aelectToii^  IB  1 7w 
OF  whether  lie  wn»  not  bound  to  take  the  naikies  iu  the  ■  '  "■ 
order  in  which  they  occurred  upon  the  books  of  the  aguina 
iheriSl  In  ordinary  cases  the  shelifi^  out  of  the  lists* 
returned  to  him  by  the  aever^  constables  and  tithiiig-^ 
men,  containing  the  naAies  of  persona  qualified  toaerve- 
on  jaifeS)  selects  the  panel  out  of  which  the  petit  jur]r 
is  ftNmed;  and  it  might  as  Well  be  ^id^  that  in  that 
case  the  sheriiF  should  take  the  namea  as  they  occur 
upon  those  lists,  as  that  the  olBcer  of  the  Court  should 
take  them  in  the  order  they  occur  upon  the  lists  re^ 
turned  by  tbesherifl;  Special  juries  were  first  intro*^ 
duoed  iipon  tiisls  at  bar,  and  in  causes  of  great  conse*^ 
qaenoei  but  it  beiag  doihbted  in  other  cases  whether 
this  eduM  be  done  without  consent,  the  statute  of  the 
3dO.  2«  ^.15.  1.15.  enacted,  that  the  Court  n)ight, 
on  motiDn,  order  a  jury  to  be  struck  before  the  proper 
officer  of  the  Cbort  for  the  trial  of  any  issue  in  such  a 
manner  as  special  juries  had  been  usuidly  struck  upon 
tradi  *ai  bar;  and  by  17th section,  the  sheriiF  is  di* 
rected  to  bring  the  lists  of  persons  qualified  to  serve  oil 
juries,  and  the  jurors  are  to  be  taken  out  of  such  lists. 
The  Court  therefore  by  this  statute  was  empowered  to 
orddr  the  jury  to  be  struck,  as  had  been  usual  upon 
iriab  ai  tor.  Then  what  had  been  that  practice  before 
the  statute  ?  For  whatevar  that  was,  was  to  be  the 
raie  fijilowed  by  the  Court  in  ordering,  and  the  ot&cer  in 
fitriking,  a  special  jury*  In  LHlt^s  Prac.  Reg.  155.  a* 
23  Car.  2.  &  R.,  it  is  stated  that  upon  motion  and 
affidavit  that  the  cause  to  be  tried  at  the  bar  is  of  very 
great  oonsequenee,  the  Court  will,  if  they  see  causey 
make  a  nile  for  the  secondary  to  nam€  forty-eight  free- 
holders. And  by  a  rule  of  IVinity  term,  8  fF*3^  it 
O  4  was 


200  CASES  IN  MICHAELMAS  TERM 

1817-        WHS  ordered,  that  upon  every  reference  by  the  Court  to 
the  secondary  to  return  any  jury,  or  to  fiame  forty-eight 

against         8u£Bcient  persons  to  try  any  issue  at  bar,  if  the  attorney 
on  one  side  shall  make  default  to  attend  at  the  time  ap- 
pointed for  the  naming  of  the  jurors,  &c,  in  such  case 
the  secondary  shall  name  the  jury  aforesaid,  and  shall 
strike  out  twelve  on  behalf  of  each  party,  and  the  rest 
shall  be  returned  to  try  the  issue.     This  is  abundant 
authority  that  the  practice  then  was  for  the  officer  to 
niame  the  jury :  he  is  in  fact  in  this  very  case,  as  in  all 
others,  directed  to  name  the  jury,  and  if  the  fault  be  any 
where,  it  is  in  the  Court  who  made,  and  not  in  the 
officer  who  executed  the  order.     But  the  order  itself  is 
perfectly  legal;  and  if  he  is  therefore  to  name^  he  must 
exercise  a  judgment  on  the  subject.     He  i»  not  to  take 
indiscriminately  the  names  as  they  occur  on  the  books. 
Such  a  practice  would  defeat  the  very  object  of  the 
rule;  t.  e.  the  obtaining  such  individuals  as  from  their 
education  and  intelligence  were  calculated  to  decide  pro- 
perly on  questions  of  difficulty.  The  lists  furnished  by  the 
sheriff  contain  the  names  of  persons  of  various  ranks  and 
degrees  of  education  qualified  to  serve  on  juries;  and 
if  they  were  to  be  taken  indiscriminately,  it  might  hap- 
pen that  the  most  ignorant  and  incompetent  might  be 
chosen  to  try  a  most  momentous  and  difficult  issue.     It 
follows,  therefore,  from  the  terms  of  the  act  of  parlia* 
ment,  the  uniform  practice  of  the  Court,  and  the  nature 
and  object  of  the  rule  itself,  that  the  bounden  duty  of 
the  master  is  to  name  and  appoint  such  persons  as  from 
their  condition  are  in  his  judgment  most  fit  to  dis- 
charge the  duties  of  a  juryman  in  causes  of  moment  and 
difficulty.     He  has  executed  his  duty  in  tliis  instance 
by  rejecting  a  rag*merchant,  whom,  from  his  descrip- 
tion, 
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« 
'  tioD)  (judging  from  general  character)  he  deemed  not  to        1  fi  1 7- 

be  a  person  likely  to  possess  the  degree  of  knowledge       ^ 

../•  -I*  At*  !•  Int  KlNa 

reqauite  for  a  special  juryman.  Adoptmg  the  mvan^  agatHst 
able  practice,  he  has  also  rejected  a  banker,  as  not 
coming  within  the  description  of  a  merchant :  he  ha& 
fairly  and  honestly  exercised  his  judgment  in  these  in- 
stancesy  as  he  had  a  right  to  do;  and  this  rule  must 
therefore  be  discharged.* 

The  Defendofit  in  person  contended,  that  the  coroner 
had  no  right  to  select  the  jury,  but  was  bound  at  ail 
events  to  take  faiiiy  as  they  occurred,  the  names  of  all 
such  as  Qsaally  served  on  special  juries ;  that  he  had 
no  right  therefore  to  reject  R.  Taplifij  who  was  a  mer- 
chant, and  substitute  another.  And  assuming  that^ 
commercial  knowledge  is  a  requisite  qualification  for 
a  special  juryman  in  London^  a  banker  from  the  nature 
and  the  extent  of  his  dealings,  is  as  fiilly  qualified  in 
that  respect  as  any  merchant,  to  decide  upon  questions 
of  difficulty:  the  term  merchant  in  its  larger  senses 
comprehends  every  species  of  person  engaged  in  trade. 
As  to  the  charge  of  partiality,  the  facts  were  before  the 
Court,  and  they  were  to  decide  whether  that  was  made 
out  or  not  It  was  of  the  utmost  importance,  that 
the  administration  of  justice  should  be  free  from  every 
ground  of  suspicion.  In  questions  between  individuals, 
the  mode  (as  practised)  of  striking  special  juries,  is  of 
little  consequence,  but  where  the  crown  and  a  subject 
are  the  litigant  parties,  it  is  of  the  utmost  moment  that 
^e  jury  should  not  be  arbitrarily,  selected  by  a  public 
oflScer  deriving  his  appointment  indirectly  from  the 
crown. 

Lord 
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1^17.  Lord  Ellbnbobougk  C  J.    I  entire! j  agree  vith 

'         what  has  fallen  from  the  defisndant,  that  the  admini- 

ggmiJa^  stntion  of  jiistiee  ought  not  only  to  be  pare,  butun* 
saapected;  and  if»  after  the  most  attentife  confidefBtum 
of  arery  BylkUe  of  the  affidavits,  it  had  been  made  ap« 
pear  that  ift  any  one  respect  Uame  could  be  imputed 
to  the  officer  of  the  Court,  I  should  readily  have  en«> 
forced  any  application  for  his  punishment,  or  for  vacat- 
ing any  acts  done  by  him  in  the  corrupt  exercise  of  his 
functions.  Tba  rule  is  directed  against  the  mode  of 
proceedings  and  the  conduct  of  the  officer.  As  to  the 
mode^  it  is  said  the  juries  are  improperiy  and  ilkgaUy 
auuck;  and  as  to  the  officer^  be  is  dunged  with  partial* 
ity.  Can  any  man,  who  has  heard  the  detail  of  the 
affidaviti»  say  that  there  is  b  colour  for  isny  part  of  the 
i^licatiou?  Astotbemode,  is  it  a  mode  that  has  ob« 
tained  to<lay  hit  the  first  time?  on  the  contrary,  hta  it 
B6t  obtained  fimki  all  times  td  which  the  practice  of  the 
Coitrt  can  be  traced?  Hie  ntkitseifis  not  modem,  Mr 
has  its  ferm  been  varied :  k  refuires  ^  that  the  sheriff 
shall  attend  the  coroner  with  the  boolm  or  Ileis  of  per- 
sons qualified  to  serve  on  juries^  and  that  he  shall  name 
thereout  fbrtyneight  good  and  sofllcieiit  men,  of  whom 
t#elve  shall  be  struck  out  on  each  side,  tod  the  remam- 
ing  twenly-fimr  returned  to  try  the  issne/'  Has  the 
sheriff  then  atteiided  with  the  books  or  lists?  he  has; 
and  the  seeondaiy,  ^e4M>  has  been  acquainted  with  Ae 
practice  ibr  upwards  of  twenty  years,  states,  that  he 
presented  to  the  coroner,  besides  the  bodk  which,  dunng 
that  time,  had  been  constantly  used,  separate  lists  re- 
turned firom  the  several  wards:  the  officer  h  bouncl 
by  the  very  terms  of  the  statute  3  G.  a.  c.  25.  s.  i7« 

XI  to 
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to  take  tbe  jurors  out  of  such  lists.     There  is  nothing^        1^1 7« 
therefore,  to  impeach  tlie  mode  as  far  as  the  source 

The  Kin  a 

from  which  the  oflicer  drew  his  information  is  eon-      j^mm/ 
cemed:   it  is  the  source  pointed  out  by  the  ad  of 
parliament ;  and  if  the  books  or  lists  ha?e  been  nuuie 
up  with  any  vice ;  if  they  are  not  conformable  to  the 
habit  aild   practice  that  bare  prevailedi   the  parties 
framing  them  are  liable  to  be  called  into  conrt^  and 
hare  >the  matter  imputed   to  them   as  an   oflfenee; 
but   the   office  has   proceeded   on   the   bobks   ex- 
hibited    to    htm;    he  could  not  alter    them    if  re- 
ipdied,   and  they  are  the  usual   (and  as  far  as  he 
knows)  the  legal  source^  ffom  which  special  juries  are 
to  be    drawn.     Then  as  to  the  juries  being  struck 
ittegally^  is  there  any  illegality  m  the  officer  reject^ 
ing  some  and  substituting  others?  that  will  depend 
upon  the  fifteenlli   section    of  tbe   statute    3  G.  2. 
c  25*  which  eaadBy  ^  That  the  Court  mtty,  on  mo- 
tion, appoint  a  jury  to  be  struck  fdt  the  tri&l   of 
aay  issues  in  sodi  manner  as  special  juries  had  been 
usually  struck  in  trials  at  htati'l    The  question  then  is, 
In  what  manner,  before  the  passing  of  this  statute, 
special  juries  were  struck  upon  trials  at  bar  ?  Now  it 
appears  from  Lilbf's  PracUoal  Regisier,  and  from  the 
Rale  ef  Court  8  f¥.  3.  that  it  was  the  practice  of  the 
Court  upon  trials  at  bar  to  make  a  rule  for  the  second- 
ary to  name  the  ferty-eigfat :  that  was  die  form  of  the 
rule  before  the  statute ;  it  is  authorised  by  the  statute, 
and  has  continiscd  to  be  the  unilic»in  practice  of  the 
Court  to  the  present  day :  and  the  rule  in  this  Tery  in- 
slanoB^  as  in  all  others,  dbeeted  the  master  to  name 
the  f<Mr^«eight    Tlie  officer,  therefor^  is  to  nominate, 

not 
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18 17.         not  to  copy,  nor  to  take  the  names  in  sequence  as  ihcy 

stand  upon  the  page ;  that  would  not  accomplish  the 

c^atn^^  design  of  the  legislature  and  the  Court ;  tliat  would  not 
'^^^^^^'  secure  a  special  jury.  The  situations,  habits,  and  edu- 
cation of  men  vary :  he  is  to  nominate ;  and  the  very 
word  implies  that  he  is  to  exercise  a  judgment  upon  the 
subject :  the  mode  in  which  the  coroner  proceeded,  was 
by  putting  his  pen  into  the  book,  and  taking  the  name 
nearest  his  pen,  of  the  person  coming  within  the  de- 
scription of  a  merchant:  the  law  does  not  absolutely  re* 
quire  that  the  jurors  shall  be  merchants,  but  the  practice 
certainly  has  been  within  the  city  o{  London  to  take 
such  only  as  came  within  that  description,  and  in 
counties,  those  who  come  within  the  description  of 
esquires  or  persons  of  higher  degree :  that  has  been  the 
mode  in  which  the  officers  have  at  all  times  exoercised 
their  judgment  as  to  the  class  from  which  special  jurors 
are  to  be  selected;  and  the  conduct  of  the  officer  would 
have  been  liable  to  exception,  if  he  had  departed  from 
that  practice  in  this  instance;  but  it  is  ssjd,  that  he  has 
rejected  a  rag-merchant,  and  substituted  in  his  place  a 
wine-merchant  I  am  of  opinion,  that  if  he  did  this  in 
the  honest  exercise  of  his  judgment  with  a  view  of  ob- 
taining competent  special  jurors,  he  did  only  what  was 
his  duty  :  if  he  were  even  mistaken  in  this  instance,  he 
is  not  to  blame,  if  this  rag-merchant  were  of  all  men 
the  most  enlightened,  and  the  best  informed,  and  the 
master  had  taken  another  in  his  place  less  competent,  it 
was  an  error  in  judgment,  but  no  crime :  I,  however, 
think  that  the  officer,  in  rejecting  the  rag-merchant,  ex- 
ercised a  sound  discretion ;  for  though  the  individual 
might  possibly  be  a  person  of  the  best  education  and 
greatest  intelligence,  yet  his  description  doesnot  certainly 

.  denote 
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denote  that  class  of  persons,  where  those  qualities  are  1817* 
generally  foiuid ;  the  description  of  a  wine-merchant,  — — — 
generally  marks  a  person  of  a  higher  rank  in  society.  agamst 
Upon  the  question  therefore  of  l^^lity,  I  am  of  opi* 
nion,  that  the  coroner  had  a  right  to  select  fairly  and 
honestly  with  a  view  to  attain  the  object  of  the  rule, 
persons  who  in  his  judgment,  were,  from  their  better 
edacation  and  superior  intelligence,  calculated  to  de- 
cide upon  questions  of  difficulty.  It  remains  only  to 
be  considered,  whether  he  acted  partially :  if  he  had 
selected  any  person  from  personal  preference  or  any 
andae  motive,  it  would  be  a  corrupt  exercise  of  his 
functions ;  he  appears  however  to  have  been  guided  by 
the  most  correct  and  sacred  sense  of  duty;  in  his 
affidavit  he  disavows  all  motives  of  corruption,  and  all 
knowledge  that  could  possibly  influence  a  corrupt  man, 
or  enable  him  to  serve  the  purposes  of  corruption; 
he  has  most  completely  and  absolutely  exculpated  him- 
self, not  only  from  the  fact  of  corruption,  but  from 
every  imputation  that  ingenuity  could  suggest  against 
his  iot^ity :,  and  every  person  giving  the  least  atten- 
tioQ  to  the  affidavits  must  fed  convinced  that  he  ims 
not  only  acted  in  the  incorrupt  and  most  impartial 
discharge  of  his  duty,  but  that  he  has  most  studiously 
proceeded  so  as  to  avoid  imputation  of  any  sort :  he 
certainly  is  much  indebted  to  the  defendant  for  making 
this  application,  and  thus  affiirding  him  the  opportunity 
of  full  exculpation.  I  cannot  conclude  without  saying^ 
that  it  is  most  gratifying  to  the  Court,  and  most  impor- 
tant to  the  public,  to  know  that  the  duties  of  officers 
connected  with  the . administration  (^justice,  are  disr 
charged. with  so  much  integrity  and  such  laborious 
induslrj-". 

Bayley 


WoOLEt. 


206  CASES  IN  MICHAELMAS  TERM 

1817*  Batlsy  J.     r  am  of  the  sanae  opinioiu    Tliree  ob- 

"  jeodons  hove  been  made  by  the  defendant    Fint»  diat 

The  Kma         _  ,  .   ,  n        t   . 

tigimisi  the  BMster  has  no  right  to  nominate:  secondly,  th^t 
the  books  frotti  wbidi  the  names  were  taken,  weie  imr 
properly  made  out;  and,  thirdly,  that  the  officer  par- 
tially and  cormptly  discharged  his  fimctions.  With 
respect  to  common  juries,  the  power  of  selecting  the 
panel  belongs  to  the  sheriiF;  and  before  the  statute  of 
3  GL  a.  <;•  25.  it  had  been  usual  in  cases  of  great  oooae- 
qnence  to  havie  the  jury  named  by  the  master  from  the 
lists  returned  by  the  shertffl  The  olijecl  of  the  Coart 
was,  to  hsTc  the  assistaaoe  of  persons  of  superior  espa^ 
cHy  and  knowledge  in  the  decision  of  diftcult  matters  of 
fiict;  and  tke  oiBcer  of  the  court,  with  a  view  to  attain 
that  object,  must  have  selected  the  nameaof  persons  from 
those  stations  and  ranks  in  society  where  such  ^altties 
are  ussaUy  found.  If  the  offcer  were  bound  to  take  the 
first  ferty-eight  names  that  occurred  on  the  opening  of 
the  book,  would  the  object  of  the  Court  bo  attained? 
It  clearly  would  not ;  and  imiess,  therefore^  there  were 
some  mode  of  distinguishing  by  the  desoription  annexed 
to  the  persons  remmed  b  the  sheriC^*)ibooks^  those  peN 
sons  likely  to  possess  the  qualities  required  in  a  spedii 
jiiiyman,  that  pnipese  could  not  be  answered*  The 
distinctioa  very  properly  fixed  upon»  ia  that  of  esquire 
in  counties,  and  dt  merchant  in  cities:  it  has  beta 
from  the  earliest  time  acted  upon,  as  to  die  daas  of 
persons  tfom  whom  the  setection  is-  to  be  made.  The 
statute  3  G.  2.  e;  35.  dhrects  special  jwies  to  be  struck, 
as  the  practice^  before  the  statute  had  prevailed,  wilk 
i«q)ect  to  trials  at  ban  That  clearfy  was  for  the  ofik 
cer  to  name  the  jury ;  and  if  he  had  named  or  sdeated 
the  whole  forty-eight  fairly  and  honestly,  solely  with  a 

view 
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Tiewof  seleokhig  penon%  in  his  jadginent,  fit  lor  Ae  1817* 
discharge  of  the  iknies  required,  I  think  he  was  fiiUy  -— -— 
authorized  ao  to  da  Then  8»  to  the  charge  of  par**  i^atnu 
tiolitj,  that  IS  most  coropleteljr  and  satisfactorily  an« 
svered :  to  avoid  any  inptitation  of  that  so^  the  officer 
adopts  the  mode  stated  io  the  affidavit.  These  lirts 
coatain  the  names  of  all  persons  entitled  to  tanm  upon 
any  juries;  and  of  course  many  not  fit  to  serve  on^ptfcaa^ 
juriesy  nhere  superior  capadty  and  knowledge  la  re. 
quired ;  iJie.officer  therdTore  prescribed  tohkiadf  a  rule 
of  selectiooy  (wlhich  he  wa^  BOt  bound  to  do)  that  he 
he  migbt  be  ooeaidercd  to  act  with  the  utmost  ioapaih, 
tiality :  he  r^ts  T^lifh  because»  fto^i  bis  desertion* 
lie  did  not  conceive  hLssi  likely  to  possess  tJhe  iuteUir 
g^cq  required  in  a  special  juryBian.;  andemther  09 
not  coming  within  that  description,  firooi  whi(^  special 
juiymen  in  London  ha4  Al^&ys  beeo.  taken,  an4 
he  aubetitntes  othersi  in  his  judgment^  more  likely  to 
possess  tb^  Qualities  required  in  tba^  character;  an^ 
this  is  done  witliout  any  improper  motive  o^  hk  patU 
and  without  any  knowledge  of  the  GirQttqls^nces.of  the 
persona  rejected,  or  substituted*  I  am.  therefore  of  opi« 
moD,  that  the  officer  of  the  court  has  not  acted  illegally^ 
corruptly,  or  partially,  and  that  thia  rule  ought  to  be 


Abbott  J.  I  am  also  of  opinion  that  this  rule 
oii^t  to  be  discharged^  The  question  is  one  of  great 
importance  to  the  public^  as  it  relates  to  the  trial  by 
jttiy,  which  haa  ever  been  justly  opnaidared  one  of 
the  most  inestimable  privileges  of  a  Britisk  subject* 
The  role  was  granted,  on  the  ground  of  its.  being  im- 
puted to  the  officer,  that  ha  bad  acted  io^roperly^ 

illqplly. 
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181 7.  ill^ally,  and  partially.  On  consideration  of  tkeaffi- 
'  davits  on  both  sides,  I  am  of  opinion,  that  the  officer 

against  has  acted  properly,  legally,  and  impartially.  By  the 
rule  of  the  Court  itself,  the  officer  is  required  to  name 
the  forty-eight;  in  ordinary  cases,  the  sheri£P  nomi- 
nates the  panel,  and  the  jurors  composing  the  same, 
are  persons  selected  by  the  sheri£  By  this  statute, 
that  power  of  nomination  which  belonged  to  the  sheriff 
in  common  cases,  is  vested  in  the  officer  of  the  Court; 
and  these  officers  before  and  since  the  statute,  have 
been  in  the  constant  habit  of  selecting  for  special 
juries,  persons  coming  within  the  description  of  esquires 
or  merchants;  and  if  this  had  been  a  question  now 
agitated  for  the  first  time,  I  do  not  know  that  any 
better  mode  of  discrimination  cottid  be  pointed  out. 
It  is  said,  however,  that  the  master  has  departed  from 
this  mode,  and  from  an  undue  preference^  has  selected 
some  and  substituted  others:  that  he  was  influenced 
by  any  improper  motive,  he  has  most  distinctly  and 
unequivocally  denied:  it  is  true,  that  he  rejected  a 
person  described  as  a  rag-merchant,  as  not  coming 
within  that  class  of  persons  whom  he  thought  likely  to 
Athrd  the  degree  of  knowledge  and  intelligence  requi- 
site to  enable  a  man  to  discharge  the  duties  of  a  special 
juryman.  And  although  an  individual  of  that  class 
may  possess  those  qualities  in  an  eminent  degree,  yet 
the  officer  of  the  Courts  judging  only  from  his  general 
experience,  may  fairly  have  drawn  a  conclusion,  that 
superior  knowledge  was  not  generally  to  be  found 
in  that  description  of  persons,  and  he  then  had  a  right 
to  exercise  his  judgment  accordingly;  so  he  rgected 
another  person  who  was  described  as  a  banker,  he  not 
coming  within  the  description  of  merchants  from  which 

class 
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class  it  has  been  usual  to  select  special  juries  in  London,        1817. 
It  was  objected,  that  he  substituted  a  person  who  was'        . 
employed  by  iroTemment  in  the  sale  of  stores ;  but  he         ugainit 
swears  most  positively,  that  he  knew  nothing  of  the 
cnrcomstances  of  that  person,  and  that  he  selected  him 
as  being  the  next  person  against  whom  his  pen  fell  In 
the  book.     On  the  whole,  I  think  that  the  conduct  of 
the  coroner  has  been  legal  and  most  impartial,  and  that 
this  rule  should  be  discharged. 

HoLROTO  J.  After  what  has  already  fallen  from 
the  Court,  I  shall  content  mysdf  with  saying,  that  the 
charge  of  impropriety,  illegality,  and  partiality,  is  com- 
pletely answered;  and  that  the  result  of  the  afiBdayita 
is,  that  this  conduct  of  the  coroner  has  been  most 
proper,  legal,  and  free  from  all  partiality  whatever. 

Rule  discharged* 


The  King  against  Jonas  Jones.  ^^aTh- 

f^AMPBELLtf  on  a  former  day,  moved  that  the  Where  the 

prisoner,  who  had  been  committed  by  the  coroner  that  a  pnioncr 

of  Manwumihskire  to  the  county  gaol,  on  a  charge  of  baflcd  fo/fe- 

manslaughter,  might  be  bailed  by  a  magistrate  of  that  i*J,"  ^ii^j^  de'fVt 

county.      He  produced  affidavits,   shewing  that  the  iheapenceof 

deceased  had  been  killed  by  falling  in  a  fight  which  xoiTestmhster 

he  himself  had  provoked;  and  that  the  prisoner,  from  posc.theyTiU 

poverty,  was  unable  to  defray  the  expence  of  being  fh^^AnseMhy 

l^ougjit  to   Wettminaer  to  be  bailed  by  the  Court  bebaikd^blTl 

For  the  form  of  the  application,  he  dted  a  precedent  magistrate  ia 

in  the  loth  of  6. 3.,  to  be  found  in  the  CrownH>ffice^  wichacertiomri 

in  which  this  mode  of  proceeding  had  been  adopted.  depotttions  ^ 

Vol.  I.    .  P  The  »>^-«»>^««- 
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1317.  The  Court  said,  that  without  an  affidavit  Qf  tb« 

The  Kmo  P^^®*^  ^  ^'^^  prisoner,  they  would  not  dispense  with 
i^aittst  bis  being  personally  brought  before  them ;  but  under 
the  circumstances  of  the  casei  they  granted  a  rule  ta 
shew  cause^  (to  be  served  upon  the  next  of  kin  of  the 
deceased,  and  the  coroner,)  why  he  should  not  be  ad- 
mitted to  bail  by  a  magistrate  of  the  county  of  Mon- 
mtmthj  with  a  certiorari  to  the  coroner  to  return  the 
depositions. 

And  now,  upon  an  affidavit  of  service,  and  the  de- 
positions being  returned  and  read  in  Court, 

The  rule  was  made  absolute. 


A^r^^th  ^^^  ^'^^  agaimt  The  Justices  of  Essex. 

Where  in  onier     A    RULE  had  been  obtained  on  a  former  day,  callinc 

»r  removal  was     XX  '  ^ 

served  on  the  upon  the  defendants  to  shew  cause  why  a  manda- 

parish  on  SMittf  nius  should  not  issue,  commanding  them  to  receive  and 

swions  wc%  ^^^  ^°  appeal  against  an  order  of  removal,  by  which 

foulwin''"  TWi-  *  PauP®''  ^"^  removed  from  the  parish  of  TolkshwU 

day,  and  the  Knights^  in  the  couuty  otJEssexj  to  the  parish  of  Wask- 

parish  was  hrookf  in  the  coun|:y  of  Suffolk,     Upon  shewing  cause 

miles  from  the  against  the  above  rule,  the  following  facts  appeared 

t^o::'T.rT'  upon  the  affidavits. 

Ihiro  wa^s"no  '^^  ^^^^  ^^  °**^®  ^"  Tuesday  the  8th  Jfify,  1817, 

appeal  to  those  ^^^  ^^g  geryed  about  twelve  o'clock  on  the  foUowiuff 

sessions,  and  the  ° 

justices  refused    Saturday^     The  distance  between  the  respondent  and 

to  receive  the  #.  .«  *    •  » 

appeal  at  the      appellant  parishes  was  twenty-four  miles,  and  the  appel- 

the  c"urt°"*'      lant  parish  was  thirty-seven  miles  distant  fix)m  Oiabn- 

dlmisf  *  ""*"'  /^^»   ^^^^®  *^  sessions  were  held  on  the   Tue$din/ 

following,  and  lasted  four  days ;  and  by  the  practice  of 

that  sessions,  a  motion  Co  oiter  and  respite  the  appeal 

might  have  been  made  at  any  time  during  the  sessions. 

The 
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The  parish  not  having  appealed  at  the  July  sessions,        181 7^ 

the  justices  refused  to  receive  the  appeal  at  the  Michael'  ^ 

mas  sessions,  on  the  ground  that  that  was  not  the  next         against 

quarter  sessions  within   the  meaning  of  the  statute  *Em£x? 
13  &  14  Car.  2.  c.  II.  s.  2. 

Jessqpp  and  KeUy  now  shewed  cause  against  the  rule, 
and  argued  that  the  Jtdy  sessions  were  the  next  sessions 
at  which  the  appeal  ought  to  have  been  entered.  The 
order  of  removal  was  served  on  the  Saturday,  so  that 
the  appellants  had  more  than  two  days  before  the  com- 
mencement of  the  sessions  to  enjter  their  appeal.  They 
cited  Rex  v.  The  Justices  of  Herefordshire  (a),  in  which 
the  order  of  removal  was  made  on  the  Friday,  the  pauper 
actually  removed  on  the  Saturday^VLiiA  the  sessions  holden 
on  the  Tuesday  following.  The  Court  there  held,  that 
a  parish  twenty  miles  distant  were  bound  to  appeal  ' 

to  those  sessions,  and  could  not  be  heard  at  the  following 
sessions.  That  case  is  directly  in  point.  Sunday  was 
one  of  the  intervening  days  in  that  case,  as  well  as  this; 
and  it  is  worthy  of  observation,  that  the  43d  Eliz.  c.  2. 
s.  2.  expressly  directs  the  overseers  to  meet  upon  a 
Sundatf  upon  the  subject  of  the  poor.  But  at  all  events- 
the  appellant  ought  to  have  entered  and  respited  the 
appeal. 

Lord  Ellenborough  C.  J.  The  stat.  13  &  14  Car.  2» 
certamly  directs  the  appeal  to  be  at  the  fiejct  quarter 
sessions,  but  that  must  mean  the  next  practicable 
sessions.  The  parish  officers  must  have  a  reasonable 
time  aUowed  them  to  make  the  necessary  inquiries,  that 
they  may  judge  of  the  propriety  of  appealing  or  not. 
The  notice  here  is  served  on  the  Saturday.    1  am  of 

(fl)  3  T  R.  504. 

F  2  opinion 
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1817*        opinion  that  thty  are  not  bound  to  detc/tt  Sundai^  to 

such  a  purpose*     They  have  then  only  one  entire  day, 

i^mnst        u  €•  the  MmdM^y  to  get  the  necessary  information,  and 

The  Justices  of  . ,         ,      •         ,  .n  i  i    «       . 

Essex.  to  consider  whether  they  will  appeal  or  not,  and  that  in 
roy  judgment  is  not  su£Bcient.  It  has  been  said,  that 
although  the  appeal  could  not  have  been  heard  atdiose 
sessions,  still  that  it  ought  to  have  been  entered  and 
respited :  but  that  would  only  be  incurring  a  usdess 
expence,  without  conferring  any  b^iefit  on  either  party, 
and  was  therefore  quite  uaneoesMvy. 

Rideafaadute.(a) 

N^oHf  Kntue^  and  Wa^brd,  were  to  have  a^oed  ia 
support  of  the  rule. 

(d)  See  Ji»  Y.  Justices  of  SetahtrnpiM^  B.  R.  JW».  57  G.  ^ 


^^isth.  Thackray  against  Harris. 

The  defendftnt    HPHE  defendant  had  been  arrested  on  a  special  capias^ 

having  pat  in         JL  *^  ^ 

and  perfected  •  and  had  put  in  and  perfected  bail.     In  Easter  term 

hiU,aca.sa.wis  i    j      j  j  •■ 

lodged  ind  re-  1817,  a  ca.  sa.  was  lodged,  and  returned  non  est  in- 

inwntus,*'Md*  ventus,  in  order  to  fix  the  bail,  against  whom  proceed- 

fn^had  a^i^  ^°g*  ^^^^  Commenced  by  scire  facias  in  Trinity  terra; 

the  bail,  they  but  before  the  quarto  die  post  of  the  second  sci.  fa,  the 

rendered  the  ^  ^ 

priocipalin  bail  rendered  the  principal.     In, Trinify  vacation  tlie 

defendaot  was  defendant  applied  to  be  bailed,  on  the  ground  that  as 

agt?n  and  dii-  ^  ^^  ^ot  been  charged  in  execution  he  was  stiH  in 

that'?i?oic!d-*^  custody  on  mesne  process;  and  having  put  in  fresli  bail, 

b  ^  d"'****  •"**^  ^®  ^^  discharged  out  of  custody.     In  the  present  Mi- 

the  last  bail  doelmas  term  proceedings  were  commenced  by  sci.  fii. 

without  taking  .'i_/»it.,         .1  * 

oat  a  fresh  against  the  tresh  bail,  without  taking  out  and  lodg- 
ing a  new  ca.  sa.;  and  on  this  ground  F.  Pollock 
moved  to  set  aside  the  proceedings  against  the  bail 
for  irregularity. 

Liltledak 


Harris. 
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UflUdale  shewed  cause,  and  contended  that  as  the        1817-^ 
defendant  was  in  custody,  the  second  set  of  bail  must       — ^ 
be  presumed  to  know  of  all  the  previous  proceedings        against 
tfaat  had  taken  place  against  him,  and  that  a  ca.  sa.  had 
imied;  that  they  could  not  contend  that  every  thing 
oDgfat  to  be  done  over  again,   which  was  requisite  as 
against  the  first  set  of  bail,  because  in  that  case  they^ 
ni^t  as  well  say  that  a  firesh  Judgment  ought  to  be 
obtMoed.    But  the  second  set  of  bul  having  become  so 
at  a  period  of  the  cause  when  it  was  impossible  that  the 
terms  of  the  usual  recognizance,  which  requires  judg- 
ment to  be  obtained,  could  be  complied  with,  the  bail 
must  take  the  defendant  as  they  found  him,  u  e.  with 
both  a  judgment  obtained  and  a  ca*  sa.  lodged  against 
him,  and  that  they  could  not  require  any  further  pro- 
ceedings to  be  taken  as  far  as  related  to  the  defendant, 
and  that  it  was  sufficient  if  the  usual  scire  facias  issued 
agamst themselves;  and  that  therefore  the  proceedings 
were  regular.     But 

The  Courts  although  doubting  whether  the  defend- 
ant was  entitled  to  be  bailed  after  a  ca.  sa.  had  issued, 
thought  that,  as  it  did  not  appear  that  the  Judges  when 
he  admitted  the  defendant  to  baU,  or  that  the  bail 
themselves,  knew  that  a  ca.  sa.  had  issued,  the  defend- 
ant, when  bailed,  was  liberated  on  the  usual  tenns 
to  the  bail  after  judgment,  which  were^  that  a  ca.  sa.^ 
as  well  as  scire  facias,  should  issue,  and  that  the  bail 
were  entitled  to  notice  by  means  of  a  fresh  ca.  sa. ; 
and  therefore  made  the  rule  absolute,  but  without  costs, 
as  the  point  was  quite  new. 


CASES  IN  MICHAELMAS  TERM 


Friday,  Van  Sandau  ogaifist ,  One,  &c. 

Bomi condition-  H^HIS  WHS  an  action  brought  on  a  bond  in  the  penal 

mcntofaprin-  sum  of  ten  thousand  pounds,  conditioned  for  the 

year  i82o,"with  Payment  of  five  thousand  two  hundred  and  fifty  pounds, 

m«n  Hme  half-  ^"  ^^^  ^9^  ot September j  1 820,  with  interest  in  the  mean 

yearly :  an  time  payable  half-yearly.    The  breach  was  the  non-pay- 

action  having  *    •'  ^  1 

been  brought      oieut  of  half  a  year's  interest  which  became  due  on  the 

for  the  penalty  inn  1  t  i    t  1         1    •     'in 

upon  a  breach  29th  of  Septen.oeTy  1 8 1 7.   It  appeared  that  the  plaintiff  s 

in  non-payment  attomeys,  OH  the  I  fit  and  3d  of  October^  had  written  to  the 

iWe!t*  Jn  Vhc  defendant  for  the  payment  of  this  interest,  but  not  having 

*h  ^*(/^' '  * '  7.  received  any  answer,  they  had  filed  the  present  bill  against 

fa&ed  to  &uy  the  defendant  early  in  this  term.  The  defendant  took  out 

the  proceedings  ■/•»»,»  1. 

befoiejudgment  a  summons  before  Baylet)  J.  to  stay  prooeedmgs  on 
thc^nitmu  d*uc  payment  of  the  interest  due  and  costs.  On  the  case 
rhouRh'lhcnin-  coming  on  to  be  heard  before  the  learned  Judge,  it 
payment  of  the  appeared  that  the  defendant  had  quitted  London  on  the 

intcrc&t  was  ^^  ^ 

owing  to  a  slip.  %*i^  oi  SepUmber^  having  left  with  an  agent  two  bills 
of  exchange,  with  directions  to  get  them  discounted, 
and  to  apply  a  part  of  the  produce  to  the  discharge  of 
this  interest  in  question :  that  the  defendant  did  not 
return  to  London  until  the  end  of  the  month  of  October^ 
when  he  found  that  his  agent  had  failed  to  get  the  biUs 
discounted,  and  had  not  paid  the  interest :  that  the  de- 
fendant, on  the  5th  of  November^  tendered  to  the  plain- 
tiff's attorneys  a  check  on  the  bank  of  England,  in 
whose  hands  he  then  had  more  than  sufficient  to  answer 
the  same,  but  they  refused  to  accept  the  same,  saying, 
that  the  plaintiff  meant  to  proceed  to  judgment.     The 

,     .  learned  Judge  was  of  opinion,  that  from  the  facts  it  was 

evident  that  the  forfeiture  of  the  bond  was  a  mere  slip, 

12  and 
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and  although  in  law  the  bond  was  forfeited,  yet  that  th^         181 7. 
plaintiff  should  not  be  allowed  to  go  on  and  obtain  his        — — - 

Van4Sanoa9 

judgment,  the  effect  of  which  would  be  to  make  a.  new  against 
agreement  between  the  parties;  as  it  might  compel  an 
immediate  payment  of  the  money,  which  the  parties 
had  agreed  should  not  be  paid  until  the  year  1820,  and 
thereupon  he  ordered  that  upon  payment  of  the  interest 
due  on  the  bond  in  question  in  this  cause,  with  eosts 
to  be  taxed,  all  proceedings  should  be  stayed. 

Thppingj  on  a  former  day  in  this  term,  obtained'  a 
rule  nisi  ibr  the  di$diarge  of  this  order,  and  he  referred 
to  the  statute  of  8  &  9  ^.  3*  c.  11.  sect.  8.,  by  which 
it  i$  enacted,  <*  that  upon  paying  into  court  the  amount 
of  the  damages,  the  execution  may  be  stayed,  but  the 
judgment  is  to  stand  as  a  security;''  and  he  said  that  in 
Darty  v.  WiUcins  (a),  where  a  bond  conditioned  to  pay  by 
instalments  was  put  in  suit,  the  first  payment  not  being 
made^  the  court  refused  to  stay  the  proceedings  before 
judgment^  upon  payment  of  that  instalment  with  costs; 
and  in  Massen  v.  Touchet  (i),  the  Court  of  Common 
Pleas,  in  a  similar  case,  refused  to  stay  the  proceedings, 
but  directed  judgment  to  be  entered  for  the  penalty, 
with  a  stay  of  execution  ;  and  he  cited  Tye  v.  Carier  {c) 
as  a  modem  authority  to  the  same  effect. 

BcOand  now  shewed  cause,  and  said,  that  there 
had  been  contrary  decisions  upon  this  subject  In 
Lucas  T.  London^  Mic.  11  6. 2.  (iQ,  pajrment  of  all  the 
past  instalmaits  with  interest  and  costs  was  held  snfli-' 
^t,  and  the  money  not  yet  due  was  ordered  out  of 

{a)  %  Stra,  957.  (h)  a  Bl,  Rep.  706. 

(0  a  T<w<w/.  387.  {i)  iStra.^sJ'  fiotes. 

court 
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1817*  court  to  the  party  who  lM*oaght  it  in ;  and  in  Jlfossn 

■  Hardy  (a),  Trin.  a8  G.  a.,  the  Court  of  Common  Heas 

irfMTff  stayed  proceedmgSi  upon  payment  of  the  only  instal- 

""^  mcnt  Aen  due,  with  costs. 

Lord  EiXEKBOROUou  C«  J.  The  Jefendant  in  this 
case  has  been  guilty  of  a  slip  which  amounts  to  a 
breach  of  the  condition  of  the  bond ;  he  has  thereby 
given  to. the  plaintiff  the  advantage  of.  obtaining  a 
judgment  for  the  whole  penalty.  To  what  extent  fbe 
Court  may  feel  disposed  to  relieve  the  defendant 
against  the  consequences  of  such  a  judgment,  is  another 
question:  but  we  are  of  opinion,  at  present,  that  the 
plaintiff  is  entitled  to  proceed  in  this  action,*  and  that 
the  judgment  must  stand  as  a  security.  , 

Rule  absolute. 

(4)  Amirj,  a88. 
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ARGUED  AMD  DETERMINED 
m  TBI 

Court  of  KING'S  BENCH, 


in 


Hilary  Temi, 

In  the  Fifty-eighth  Year  of  the  Reign  of  Gxobgb  lit. 


MEMORANDA* 

IN  the  last  vacation  Sir  William  Grants  Knt  redgo^ 
the  office  of  Master  of  the  Rolls,  which  he  had  hdd 
since  i8oi.    And 

Sr  Thomas  Pbmer^  Knt  Vice-Chfinoellor  i^iBngland^ 
was  appointed  Master  of  the  Rolls^ 

Stf  John  Leachf  Knt  Chancellor  to  His  Ropd 
I%hoe8S  the  Prince  of  Wales^  Chief  Justice  of  Chester^ 
and  one  of  His  Majesty's  Counsel  learned  in  the  Law, 
was  appointed  Vice-Chanoellor  of  England.    And 

In  the  course  of  this  tetin  William  Draper  Best^  Esq. 
€ne  of  His  Majesty's  learned  Serjeants,  on  resigning 
the  office  of  Attomey*General  to  His  Royal  High* 
m  the  Prince  of  Wales^  was  appomted  Chief  Justice 
(^fCheder. 

Vou  I.  Q 
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WhcreabiUof 
ctduin^e  wai 
liAfable  to  I 
Icme  fole,  who 
iotermartied 
before  the  fame 
was  due, 
it  was  holden 
that  the  hos- 
band  might  sue 
in  his  own 
name,  without 
joining  the 
wife,  although 
thelaitterhad 
not  Indoned 
thebiU. 


CASES  IN  HILARY  TERM 
Archibald  M'Neilage  agiuHst  John  Fet£b 

HOLLOWAT.  (a) 

T^ECLARATION  stated,  that  S.  Branscomb^  before 
the  intermarriage  of  plaintiff  with  one  j^nne  bma, 
according  to  the  viage  and  custom  of  nierchant%  dnly 
made  her  certain  bill  of  exchange^  and  directed  the 
same  to  defendant,  by  which  the  said  Sarah  re- 
quested defendant  to  pay,  three  months  after  the  date 
thereof,  to  Anne  Innes  or  her  order,  iS^L  los.,  for 
value  received,  and  delivered  the  bill  to  said  Anne^  which 
bin  defendant  accepted,  &c.;  and  plaintiff  aven^ 
that  after  making  the  bill,  and  before  same  became 
payable  according  to  the  tenor  and  effect  thereof  kc  at, 
&C.  he  intermarried  with  the  said  Arme  Irniesj  by  meam 
whereof  defendant^  after  the  intennarriage  of  plaintiff 
with  said  Annef  &&  became  liable  to  pay  to  flamtiff 
the  moneif  in  the  bill  specified,  according  to  the 
tenor  and  effect  of  the  bill  and  of  his  acceptance;  and 
being  so  liable^  defendant,  in  consideration  thaw>f, 
after  the  intermarriage  of  plaintiff  with  said  Atme^  &c 
promised  plaintiff  to  pay  him  the  money  in  the  bill 
specified  according  to  the  tenor  and  eftct  of  the  biH^ 
and  of  his  acceptance  thereof* 
Plea  non  assumpsit. 


(a)  The  Judges  of  this  Court  sat  at  Serjtmis*  /m  on  Mndt;  the 
X9th  January^  and  on  the  succeeding  days,  until  tiie  term,  and  heard 
'  this  and  sereral  of  the  following  cases  argued  by  counsel,  and  deBvered 
their  opinions,  as  upon  former  occ^sionSy  (see  Mir,  p.  i.)  nnd  the  Court 
aftcrwsirds  ga?c  judgment  on  the  day  on  which  tlie  cases  are  now 
reported* 

-  Seaiiettt 


Hollow  A  Tt 
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ScarleUf  in  the  last  term,  had  obteinedarale»  eaUing        1818. 
on  plaiiidfl^  who  had,  upon  this  decIaraUoD,  obtained  a        "'^ 

-.  _  1        1^      .    -■  111  M*NiiLAa« 

verdict^  to  shew  eanse  why  the  judginent  should  not        t^aina 
be  arrested,  on  the  ground  that  the  wife  ought  to  have 
been  joined  in  the  action :  against  which  rule  cause  was 
now  shewn  by 

Marryat  and  Deacon.  In  this  case  the  husband 
might  well  sue  alone.  It  is  very  true  that  in  many 
cases  it  has  been  decided  that  the  wife  must  be  joined 
with  the  husband,  as  in  all  actions  for  debts  due  to 
her  dam  sola,  Fenner  v,  Plaskett  {a\  i  RoU.  Abr.  (ft), 
Garforth  v.  Bradley  (c),  Butt.  N.  P.  (d\  Milner  v. 
Milnes.  [e)  But  where  the  right  of  action  is  inchoate 
before  the  marriage,  and  consummate  after,  there  he 
may  either  sue  alone  or  join  the  wife  in  the  action.  As 
in  trover,  where  the  trover  is  before,  and  the  conver- 
sion after  the  marriage,  Pawes  ^  Ux.  v.  Marshall  {f)^ 
Blaetbame  Sf  Ux.  v.  Greaves,  (g)  In  those  cases  the 
only  doubt  was  whether  the  husband  could  join  the 
wife.  So,  where  the  wife's  land  is  granted  before  the 
marriage  on  lease;  there  the  husband  must  join  the 
wife  in  an  action  for  rent  accruing  before  the  coverture ; 
but  for  rent  subsequently  accruing  he  may  either  join  her 
or  sue  alone.  There  the  lease^  which  is  the  foundation 
of  the  debt,  is  granted  before  the  marriage^  and  rent 
accrues  after.  So  here  the  acceptance,  which  is  the 
foundation,  is  before  the  coverture^  and  the  bill  be- 
ooiQes  due  after.    It  follows,  therefore,  that  here  he 

W  Moor  4»».  (W  P.  347-  R-  f^-  3-  (0  »  ^«'  ^7^.  7- 

{d )  P.  179.  (0  3  r. X.  647,  (/)  I  Sid.  I7». 


(g)  %  Lev,  107. 
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i8(ftr'       dmy  dtbctr  join  the  wife  or  sue  alone.    In  Sir  Join 
'"****        BrM  r.  Cttmberlafid  {a%  the  Court  held  iiM  in  cove- 

<y4wir  lisnt  agsuiBt  lessee  fer  years  for  not  lepunng  ounng 
oovertore,  where  the  reverskm  was  grtmted  to  hatband 
and  wift^  he  may  either  sae  ak»e  or  jc^  bis  wife;  and 
in  the  report  of  that  case  in  Sidarmle{b%  it  is  hnd 
down  by  Doddridgei^  to  which  CokeCS.  assents,  thai 
the  husband  may  well  baw  an  action  in  his  own  i 
without  his  wif^  ibr  the  recoyeiy  of  that  which  he  i 
disdiarge  alone^  and  of  which  he  may  make  dispositioii 
to  his  own  use.  But,  seoond^y^  This  bill  of  exchange 
is  to  be  considered  rather  as  a  chattel  penonal  Aan  a 
chose  «a  action.  It  is  in  its  nature  assignable,  transfer* 
aUe  liy  indorsement,  and  capable  of  being  appropriated, 
as  it  has  been  in  fiict,  by  the  husband.  The  act  of 
marriage  operates  9A  a  transfer  of  it  to  him  in  law,  and 
is  a  virtual  indorsement  The  wife  could  not,  after 
the  marriage^  have  indorsed  it;  BarUm  t.  BiAop  {e)  ; 
and  the  husband  might  have  done  so. 

SearJdif  contrl.  The  principle  which  gomns  die 
quesdon,  whether  the  husband  shall  sue  alone  or  join 
his  wife,  is  that  oi  survivorship.  If  the  debt  wiD  sur* 
vtVe  to  the  wife,  supposing  the  husband  not  to  have 
reduced  it  into  possession  in  his  lifetime^  then  he  mnst 
j(Mn  her  in  an  action  for  it;  otherwise  not.  The  rule 
is  v^  clearly  laid  down  by  Lord  Kewfon  in  MUner 
mid  Oihm  V.  MitHn{d)^  that  all  personal  chattds  of 
^  the  wife  are  given  by  die  marriage  to  the  husband,  and 
for  the  recovery  of  them  he  may  bring  an  action  alone; 

(«)  O*.  7«e.  399.  W  3^1(11.164. 

(<)  1  £«/,  43a*  W  3  T.  je.  631, 

but 
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but  that  in  oid^r  to  redooe  a. chose  in  actioainto  poi-  1818« 
aesaoDhe  must  join  thewife.  Then  here  a  bill  of  ex-  ^^„ 
change  is  a  chcwe  in  actian*  But  it  is  oontendad  that  n^^ 
it  is  a  chose  in  a<$ipn  of  a  peoiliar  nature.  It  is  tcans-. 
fecrahle  fondoubtodly;  but  that  is  by  custom  of  mer- 
disnts  akme.  And  the  oustpm  of  merchants  provuks 
that  it  shaU  be  ttansfened  only  in.  one  way»  viz.  by 
ladoisemeBt.  But  except  in  thb  particular  it  semams 
Uk,^ any  oibef  chose  inaction.  There  ia  no.indorac^^. 
flieo^khsre.  But  ii  is  pontended  that  thcmarrii^e 
operstes^aa  a  transfer.  It  may. operate  as  a.  transfer; 
bat  it  cannot  bea  transfer  according  \o  the  custom  of 
Qieccbants^  and  if  nptt  then  the  bill  of  excbunge  re-, 
maina  as  aoy  otherrchc^eiA  action;  which,  if  the  hua-^ 
band  wishes  to  reduce-,  into'.possessiony  he  must.  do.  sa 
by  joining  the  wife  in.  the  suit  Unless,  therefore^  he 
does  fio^  or  passes  it  away  by  indorsement,  it  wouldf 
afier  his  death,  sunrive  to«  the  wife«. 

lord  ELLENBOEOtTGK  C.  J.  It  lb  hiid  down  in 
ttike  upon  loHUtm  (a),  and  Comjpfs  Dig.  {b\  that  all 
chattels  personal  which  the  wife  has  in  possession  in 
her  own  right,  are  vested  in  the  husband  by  marriage^ 
akhoBgh  he  do  not  sorvive  her*  This  is  a  rule  of  law 
umversidly  recognized.  The  words  chattels  personal, 
are  sidBciently  large  ta  cover  a  negotiable  instrument 
of  this  sort:  it  is  payable  to  her  order;  and  if  the  re>. 
latbn  of  husband  and  wife  had  not  subsisted,  a  formal 
iDdoraement  to  transfer  the  property  in  the  instrument 
would  have  been  necessary:  then  the  question  i% 
whether  the  marriage  having  vested  the  right  in  the 

(«)  351.^.  {})  JkrmmidFvMt^^ 

Q  8  huslMmdi^ 
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1818.  husband,  it  be  necessary  to  go  through  the  form  of  an 
******  indorsement.  The  law  does  not  require  superfluous 
against  acts:  IS  it  then  necessary  that  that  should  appear  on 
the  face  of  the  bill?  It  can  only  be  necessary  as  eyi« 
dence  of  an  election  on  his  part,  to  take  to  the  pro- 
perty in  his  marital  right;  but  that  is  unequivocally 
shewn,  by  bringing  the  action  in  his  own  name.  Mo 
case  having  been  cited  to  shew  that  a  formal  indorse- 
ment is  necessary,  I  think  that  by  the  act  of  marriage 
itsdf,  he  is  virtually  an  indorsee:  if  he  had  appeared 
as  such  on  the  face  of  the  bill,  there  could  be  no  doubt 
of  his  right  to  maintain  this  action ;  but  the  marriage 
has  in  fact  given  him  all  the  rights  of  an  indorsee, 
and  it  therefore  seems  to  me  to  be  unnecessary  for 
us  to  go  through  the  formal  derivation  of  title  by 
indorsement. 

Bayley  J.  I  am  of  the  same  opinion.  This  being 
a  negotiable  security,  the  right  of  action  shifts  ^th 
the  possession.  Chattels  personal  vest  absolutely*  in 
the  husband  by  marriage.  Choses  in  action  do  not; 
for  in  order  to  reduce  them  into  possession  it  ia  ne- 
cessary  to  join  the  wife.  The  case  of  a  negotiable 
security,  is  a  middle  case ;  whoever  has  the  instrument 
in  his  possession,  and  the  legal  right  to  it,  majr  sae 
upon  it  in  his  own  name.  It  differs  in  this  respect 
from  a  bond  and  other  securities  not  negotiable. 
'  By  assigning  a  bond,  a  right  of  suing  only  in  the  nune 
of  the  obligee  is  conferred.  The  bill  is  payable  to  the 
wif^  and  the  effect  of  the  marriage  is  not  to  destroy  the 
negotiability  of  the  instrument ;  in  whom  then  wfll  the 
power  of  indorsing  vest?  certainly  not  in  the  wife,  for 
her  power  to  do  so  is  superseded  bj  the  marriage: 

then 
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tboL  U  must  be  in  the  husband.  It  ma;  be  said  that 
he  coold  not  indorse  to  himself;  perhaps  not ;  because 
in  that  case  there  would  be  no  transfer;  but  that  must 
be  on  the  ground  of  his  having  the  entire  interest  in 
the  bill  without  indorsement  We  break  in  upon  no 
principle  therefore  by  saying  that  this  is  a  species  of 
property  in  the  possession  of  the  wife  at  the  time  of 
the  marriage  whiph  by  the  act  of  marriage  itseff 
vested  in  the  husband. 


1818. 

M*NlXLAO^ 

against 

HOLLOITAT. 


Abbott  J.  I  entertained  some  doubts  upon  this 
subject,  but  upon  the  discussion,  I  think  that  the  rule 
ought  to  be  discharged.  This  is'  to  be  considered 
rather  as  a  chattel  personal  than  a  chose  in  action; 
AU  chattels  personal  vest  in  the  husband  by  the  mar- 
riage: the  latter  do  not  absolutely  vest  in  the  hus- 
band. The  reason  appears  to  be,  that  choses  in  action 
are  not  assignable  by  law;  and  actions  upon  those 
instroments  must  be  in  the  names  of  the  original 
parties;  but  a  bill  of  exchange  is  transferable  by 
indorsement;  and  an  action  may  be  brought  upon  it 
in  a  name  different  from  that  of  the  original  payee, 
fiat  the  indorsement  by  which  it  is  transferred  must  be 
made  by  a  person  having  the  disposing  power;  now  after 
marriage  the  wife  has  no  such  power.  That  power  by 
the  marriage  is  vested  in  the  husband,  and  it  is  un« 
necessary  for  him  to  go  through  the  useless  form  of 
indorsing  it  to  himself. 


HoLBOTD  J.    If  this  instrument  were  a  mere  chose 

m  action,  it  would  be  necessary  to  have  joined  the 

wife.   The  maxiiage  cannot  operate  to  transfer  a  chost 

in  action.    The  principle  laid  down  in  the  case  cited 

Q  4  from 
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from  BuUtrode  appliesto  tlie  pvesent  cflse^  it  is  tiwre 
ttud  by  Doddridge  Justice,  to  idiich  Coke  C.  J.  agmi^ 
<<  that  that  whicfa  the  husband  may  discbai^  ahm^ 
and  of  which  he  may  make  disposition  to  his  own  use. 
Sot  the  recovery  of  this,  he  may  well  have  an  action  in 
his  own  name,  without  his  wife.*^  In  the  case  of  a 
chose  in  action,  he  cannot  dispose  of  it  to  his  own  use: 
but  a  bill  of  exchange  is  transferable  by  law.  The  mar* 
riage  vested  that  right  of  transfer  in  the  husband,  aod 
upon  tliat  the  right  of  action  is  consequent.  The 
husband  then  having  the  right  of  disposal,  may,  accord- 
ing to  the  rule  above  laid  down  by  Doddridge^  sue 
alone.  Upon  these  grounds,  I  think  the  rule  for 
arresting  the  judgment  ought  to  be  discharged. 

Rule  dischaiged.  (a) 

(a)  Sec  Connor  t.  Martm^  cited  in  RwUnm  ▼.  Stone,  3  WUu  5. 


j0n,  sjd. 


Dedtrfttion 
lUttd  bill  of 
cichange  to  be 
drawn  upon 
mnd  accepted  by 
three  perioni. 
It  was  proved 
to  have  been 
drawn  upon 
mnd  accepted  by 
the  three  jointly 
with  a  fourth: 
Held  that  this' 
wuBOTaciance* 


MouNTSTKPHEN  and  Others  against  Bbooke 
and  Others,  (a) 

£y£CLARATION  on  a  biU  of  emhaaga  drawn  in 
1807  upon,  and  accepted  by  the  defimdante  JS^tti 
Brooiej  James  Tamnsend^  and  George  Brooke.  At  the  trial 
before  Lord  EUenborougk  C.  J.  at  the  Lom&Misittii^af- 
after  Trinity  term,  it  appeared  in  evidence  that  in  1807 
the  defendants  were  in  partnership  with  Richard  Smithy 
and  that  the  bills  mentioned  in  the  d^aration  were  infact 
drawn  upmi,  and  accepted  by,  the  defendants  and  their 
deceased  partner  jointly.  The  defendants*  coonael 
dbjeoled  that  this  was  a  variance  between  the  contract 


la)  Causp  WIS  ibcwa  at  SerjomUt'  Im 
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graved  and  declared  upon,  and  Lord  EUenbarmigh  being 
of  ttiat  opinknit  the  pbdntiiF  was  nonsuited.,  A  rulet 
nisi  finr  a  new  trial  haying  been  obtained  by  Marryat  in 
Mkkadmas  tsrm^ 

Gumey  and  Gasdee  now  shewed  cause.  This  is  a 
misdescription  of  a  written  contract,  which  is  the  found- 
ation of  the  action.  The  bill  is  stated  to  have  been  di- 
rected to,  and  drawn  upon,  three  instead  of  four :  a 
bill  accepted  by  three  is  very  difierent  from  one  ac« 
cepted  by  lour ;  and  the  declaration  affects  to  describe 
die  bill  itself.  The  bill  is  the  very  gist  of  the  action,  and 
not  mere  inducement,  as  in  King  v.  Peppin^  where  the 
precept  to  the  sheriff  was  only  an  inducement  to  the  ac- 
tion, and  a  variance  in  stating  which  was  held  inunateriaL 

Manyat  contra.  Where  the  statement  is  larger  than 
the  proo^  that  constitutes  a  variance ;  but  where  the 
proof  exceeds  the  statement,  it  is  no  variance;  her^  if 
the  action  had  been  against  the  three,  and  the  other 
partner  was  alive^  the  defendants  might  have  pleaded  in 
abatement;  but  according  to  the  late  case  of  JIicAardr 
y.  Heather  {a\  it  is  not  necessary  to  declare  against 
then  defendants  as  surviving  partners.  The  distinction, 
as  to  what  is  only  inducement  and  what  the  gist  of  the 
action,  does  not  exist  in  tiiis  case ;  for  the  promise  may 
be  considered  the  cause  of  action,  and  the  bill  of  ex- 
change as  mere  inducement.  The  authorities^  however, 
wairaat  no  such  distinction ;  but  the  question  always  is, 
whetl^er  the  Sw^ts  proved  satisfy  the  averment ;  if  thqr  do^ 
it  is  no  objection  on  the  ground  of  variance^  that  the 
statement  mi^t  have  been  more  full:  here  the  plaintiff 
has  proved  idl  he  has  stated;  that  the  bill  was  drawn 
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Mount  STB"* 
PHeN 

Brooxb. 


upon^  and  accepted  by,  the  three  defendanU ;  and  tii0 
iact  of  another  person  being  also  a  party  to  sqch  accept 
ance  is  immateriaL  In  i  WUUamsf$  Saunders  (a),  a  ma- 
nuscript case  oiEoans  y.  LemUj  E.  1 794,  is  stated:  it  was 
an  action  against  defendant  as  drawer  of  a  bill  of  ex- 
change: it  appeared  in  evidence  at  the  trial,  that  the  bill 
was  drawn  by  the  drfendant  and  another  jointly*  It  was 
objected  that  there  was  a  variance  between  the  bill 
proved  and  the  bill  declared  upon ;  and  the  Judge  io* 
dining  to  that  pinion,  permitted  the  cause  to  proceed, 
wkh  liberty  to  the  defendant  to  move  for  a  new  trial 
The  Court  were  afterward  of  opinion  that  there  was  no 
variance  between  the  bill  of  exchange  proved  and  tbst 
which  was  declared  upon;  but  that  defendant  should 
have  pleaded  in  abatemenl. 


Lord  Ellenborouoh  C.  J.  That  case  is  quite 
decisive.  Actions  on  promissory  notes,  where  two 
jointly  and  severally  promise,  and  one  only  is  declared 
against,  are  of  frequent  occurrence,  and  in  my  experi- 
ence I  have  never  known  an  exception  taken  against 
that  form  of  declaring,  on  the  ground  of  variance.  The 
plaintiff  has  stated  enough  to  charge  the  persons  sought 
to  be  charged  in  this  form  of  action.  It  is  suflkient 
for  him  that  the  bill  Was  drawn  upon,  and  accepted  by, 
the  three  defendants,  and  by  proving  Aat  fiu:t  he  satis- 
fies the  description  stated  in  his  declaration.  It  seeing 
to  me,  therefore,  upon  principle  as  well  as  authority, 
that  this  is  no  variance,  and  that  the  rule  for  a  new 
trial  must  be  made  absolute. 

PerCuriamy  Rule  absolute. 


(tf)   S9Z.i.  HOU, 
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Theobald  agamst  Ckichvlotie.  (^a)  Friday, 

TRESPASS  for  breaking  and  antering  plaintiiF's  Whereacon- 
dwelling  hoiue,  and  with  an  iron  crow  breaking  Imagittretef 
the  outer  door,  and  sizing  and  carrying  away  plain-  ueslto'l^*'* ' 
tiff's  goods,   and  converting  tbem  to  hie  own  use.  ^^^l^'^^" 
Second  count,  for  seizing  and  carrying  away  plaintiff's  53  G-  3- «« >  *7* 
goods.    Plea,  not  guilty.    At  the  trial  befose  Dallas  3.  >  of  and  entered 
at  the  last  assizes  fiwr  the  county  oiEsus^  the  plaintiff  \\n^^h<^ltT^ ' 
proTod  that  the  defendant  on  the  iiiixjamuny^  1817,'  [hoogh^he^^* 
widi  an  iron  crow,  broke  open  the  door  of  his  dweUing  ed*h?«uthorii*'" 
sod  took  away  bis  goods.    But  it  appeared  that  the  de-  y^V^^'  "^ . . 

^         ^  1         ,  *<^^»on  could  be 

fendant  was  a  constable,  and  acted  under  a  warrant  of  aP  maintained 

magistrate,  granted  under  the  authority  of  stat.  536. 3.*  pirllion^ef  * 

c.  117. 4.7.  to  levy  the  sum  of  its.  for  a  church  rate,  lllo"^'"**" 

It  was  admitted  that  the  defendant  was  not  justified 

by  the  warrant  in  breaking  the  outer  door,  but  it  ap-' 

peariug  that  the  action  was  not  commenced  until  the 

9th  of  Majf^  it  was  objected  on  the  part  of  the  de-' 

fiendant,  that  the  action  could  not  be  maintained,  be«> 

osnte  it  was  not  brought  within  three  calendar  mcmtbs 

after  the  feet  committed,  as  required  by  the  lath  sec^ 

tion  of  ^  statute.  The  learned  judge,  however,  thought^ 

that  as  the  defendant  at  the  time  of  this  trespass  was 

not  acting  in  obedience  to  the  warrant,  he  could  ndt 

be  considered  within  the  protection  of  the  statute. 

Wdybtd^  in  Michaelmas  teruh  obtained  a  rule  nisi 
(on  setting  aside  that  verdict  and  having  a  new  trial ;  and 

■  -  * 

{»)  Came  was  shewn  at  Snjemtt'  Inn. 

he 
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1616«  he  referred  to  the  12th  iection  of  the  statute  53  G.  3^ 
'        c.  127.,  by  which  it  is  enacted,  "  That  if  any  action  shall 

ogMMst  be  brought  for  any  thing  done  in  pursuance  of,  t&at  ad^ 
eveiy  such  action  shall  be  commenced  within  three 
qilendftr  months  after  the  fact  committed^  and  not 
afterwards,"  he  admitfad  that  the  constable  exceeded 
his  power  in  breaking  the  outer  door,  but  he  acted  at 
the  time  in  what  he  supposed  to  be  the  execution  of 
his  dttty^  and  the  olgeet  of  the  statute  was  to  piotect 
GonstaUes  in  a  case  where  they  had  acted  irregiriariy 
under  a  misfaken  notion  of  their  duty,  and  be  dted 
Qob^  Vt  miU  and Berb  Camd  Compamf.{a\ 

Marrjai  now  shewed  conse^  The  l^gialatafe  ha» 
extended  the  protectbn  of  the  statute  only  to  suck 
cases  where  the  thing  is  done  in  pursuance  of  the 
statute.  Was  the  act  done  here  in  pursuiuoe  of 
the  statute?  The  duty  of  the  oflkser  is  pointed 
out  by  the  7th  section :  the  magistrate  is  authorised 
by  warrant  to  levy  by  distress  and  sale  of  the  goods 
of  the  oftnder  the  money  ordered  to  be  psid« 
AU  that  the  officer,  to  whom  the  execution  of  this 
warrant  was  committed,  was  thereby  aulfaoriaedu  do^ 
was  to  distrain  and  sdl;  he  had  no  right  to  break  so 
outer  door  ibr  that  purpose.  That  ia  a  distinct  sab- 
^t^ntivQ  trespass,  wholly  unauthorised  by  thewamnt 
or  the  act  of  parliament;  and  there&re  it  ia  not  a 
thing  done  in  pursuance  of  the  act.  The  statute  only 
extends  its  protection  to  those  cases  where  a  person 
means  honestly  to  execute  the  anthority.oommitted  to 
him,  imd  through  ignorance  or  mistake  exceeds  bit 
authority;  but  where  he  takes  upon  himself  to  do  a 

(«)  zM.&S.s^(k 

thing 
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tiling  wholly  difierent  firom  that  odntemplated  by  his        18^18; 
aathoiity,  be  is  not  entitled  to  notice.     In  Bdl  ▼*        -    • 
OtiUy(a%  the  warrant  of  distresB  for  a  poor  rate,  as        ^ni^tt 
in  this  ease^  did  not  aathorize  the  breaking  and  entering 
of  the  house ;  and  the  Court  hdd  that  he  was  not 
actn^  in  obedience  to  the  warrant,   and    therefdre 
that  the  demand  of  a  copy  of  the  warrant  was  not 
necessary. 

Lord  EuxNBOBonGH  C.  J*  It  is  perfectly  dear 
that  the  defendant  had  no  right  to  break  the  outer  door 
for  the  purpose  of  executing  his  warrant  of  distress. 
The  question  is,  then,  whether  he  can  be  said  to  have 
acted  in  pnrsuance  of  the  statute  within  the  meaning  of 
tkat  tenos  as  there  used :  if  it  meant  only  sicts  lawfotty 
dooe  under  die  aiutfaori^  of  the  statute^  he  would  not 
be  protected.  But  the  olgect  was  clearly  to  protect 
penons  acting  illegally,  but  in  supposed  punnance,  and 
with  a  hank  fide  intention  of  discharging  their  duty 
under  tbeact  of  parliament.  He  argument  goes  to 
shew,  that  in  every  case  where  the  law  is  exceeded,  the 
officer  loses  the  benefit  of  the  statute:  but  in  those 
cases  only  can  he  require  its  protection.  It  was  evi- 
dently the  intention  of  the  legislature  to  give  this  pro- 
tection in  a.ca^  where  he  had  acted  illegally  through 
ignoianoe  or  inadvertence.  There  is  no  evidence  in 
tMs  case  to  shew  that  he  acted  with  any  other  intention 
than  that  of  exiecuting  the  authority  delegated  to  him  ' 
by  die  warrant;  and  I  am  therefore  of  opinion  that  the 
sctioR  is  commenced  too  kte,  and  that  this  rule  should 
be  made  absolute 
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Batley  J.  i  am  of  the  same  opinioa.  Hie  ad 
comphined  of  was  dofte  by  the  oflloer  for  the  purpese 
ofexectttiog  the  warrant,  and  for  no  odier  purpoee; 
and  he  was  tberefisre  acting  as  he  supposed  in  paiNh 
anoe  of  the  statute,  and  that  is  sufficient  to  brmg  him 
within  the  act  of  parliament.  The  point  decided  is 
Bell  w.  Oakley  was,  thatit  was  not  necesswy  to  demand 
a  warrant  where  the  magistrate  could  not  be  liable; 
but  that  docs  not  apply  to  this  case.  It  has  been  said, 
thttt  the  breaking  and  entering  waa  a  snhstantire  tr«i- 
paas  in  itself  distinct  from  the  act  of  levying  the  distms; 
but  it  was  accompanied  with  the  taking  of  the  g6od% 
which  was  in  execution  of  the  warrant,  and  therefore  it 
la  not  true  that  it  is  an  act  totally  indcpimdent  of  what 
was  done  in  execution  of  the  warrant.  It  appears  to 
me  that  the  officer  acted  illegally,  bat  in  the  supposed 
boiiA  fide  execution  of  his  duty,  and  that  he  is  iberefore 
entitled  to  the  protection  of  this  statute. 

Rule  I 


TheiheriflTan* 
der  a  fi.  fa. 
seizet  a  lease, 
and  selb  the 
term  before  the 
writ  is  return- 
able, but  does 
not  ezecnte  the 
asngnment  to 
the  vendee  till 
a  iubicqaent 
period :  Held 
that  this  was 
a  Talid  assign- 
ment. 


Doe,   on    the   Demise  of  Stevens,   against 

DONSTON.  (a) 

'P^JECTMENT.  Plea  not  guilty.  At  the  trial  be- 
fore Lord  EUenboraugh  C.  J.  at  the  sittings  after 
Trinity  term,  it  appeared  that  the  defendants  were  lei- 
sees  of  the  premises  in  question ;  and  the  lessor  of  the 
plaintiff  claimed  as  assignee  of  the  sheriff  of  Middksex^ 
imd  gave  in  evidence  a  judgment  Mytained'  in  JEfitey 
tenn,  1817,  against  the  defendant  for  5002.  and  9  fi.  fi* 


(tf)  Cause  was  shewn  at  Setjeats*  Jtuu 


issued 
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iflued  upcoi  that  judgment  directed  to  the  sheriff  of       1818. 
ICddksexj  returnable  in  fifteen  days  o£EasUr  (2ath  • 

Dos 

Jpril)  under  which  the  Sherifi  seized  the  lease  and        i^amt 

sold  the  term ;  but  no  assignnvcnt  was  executed  until  ^  ^^^'^^^^ 

tbe  tkird  dwf  i^June»  It  was  objected  by  the  defendant's 

couosel  that  the  power  of  the  sheriff  was  at  an  end  on 

the  aoth  Aprils  the  day  on  which  the  writ  was  return- 

sble»  and  that  the  assignment,  having  been  executed 

subsequent  to  that  day,  was  void,  and  upon  that  ground 

the  plabtiff  was  nonsuited.     A  rule  nisi  for  setting 

aside  this  nonsuit  having  been  obtained  in  last  term 

fay  Qumeif^  Manyat  was  now  to  have  shewn  cause,  but 

Lord  Elubnbobough  C.  J.  The  sheriff  by  the  writ 
of  fieri  £uHa8  has  an  authority  to  sell,  and  having  once 
seiaed  the  goods  in  execution  of  the  writ,  he  is  boundf  , 
even  after  his  general  authority  has  ceased,  to  proceed 
to  sell,  and  to  do  every  act  necessary  to  complete  the 
sale.  In  BoU^%  Abridgement  (a),  it  is  said  <<  that  if  the 
sheriff  seizes  goods  upon  a  fi.  &•  and  be  removed  be- 
fore the  return  of  the  writ,  and  afterwards  sell  the  goods, 
that  that  is  a  good  sale^  and  further  it  is  said  where  a 
distringas  issues  to  the  new  sheriff  to  compel  the  old  she- 
riff to  sell,  that  that  does  not  give  him  a  new  authority 
to  8eU,  but  only  compels  him  to  do  that  which  he  might 
before  have  done  by  law  f  and  in  Clarke  v.  Withers  (6), 
tIdU  Chief  Justice  says,  <*  the  sheriff  out  of  office  may 
sell  Without  a  venditioni  exponas,  and  a  distringas  does 
not  give  him  an  authority  to.  sell,  but  is  compulsive 
npon  him  to  sell.".  From  these  authorities,  therefor^ 
it  aqspeaiB  that  the  power  communicated  to  the  sheriff 
by  the  fieri  facias  does  not  even  cease  upon  the  expir- 

M  89a, 894.  {})^MM.nS' 
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1818.  tber  on  the  former  occasion  they  were  well  or  ill  founded. 
""""^  That  would  in  fact  be  tiying  the  former  canae  over 
agdust  again,  and  the  whole  business  of  an  assize  might  thus  be 
occi^ued  in  reviewing  the  causes  tried  at  the  preceding 
assizer  The  learned  Judge  therefore  beiog  of  qpfauoD^ 
that  it  was  not  for  the  jury  to  try  whether  the  cause  dr 
occasion  for  speaking  the  words  was  sufficient  to  WB^ 
rant  them,  thought  there  was  nothing  to  leave  to  thco^ 
eren  supposing  the  words  to  be  proved,  and  n<nsuited 
the  plaintiff. 

In  the  lut  Michaelmas  term  Eaine  moved  to  aet  sside 
this  nonsuit,  and  for  a  new  trial,  on  the  groond  that 
the  learned  Judge  had  stopped  the  cause  too  soon,  and 
without  hearing  the  evidence}  and  he  contended  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the 
^ords  were  pertinent  to  the  matter  in  issue  or  not,  and 
he  dted  the  case  of  Brooi  v*  Sir  H.  JtHmlogiir.  (a) 
Against  which  rule  cause  was  now  shewn  by 

Toppings  HuUock  Seijt.,  and  Litikdale.  Tbej  con- 
tended, that  it  was  not  necessary  to  aigue  that  a  coun- 
sel  has  a  right  to  say  any  thing  in  a  cause  that  he 
pleases,  however  scandalous  or  deiamatoiy  it  may  be: 
but  that  on  every  principle  of  law  it  was  neoessaiy  to 
4bew  malice.  [Lord  EUenborougfi  C.  J,  The  malice 
in  these  cases  must  go  to  the  jury :  if  so^  must  not  all 
the  facts  which  tend  to  prove  it  go  to  the  same  forum? 
The  speaking  of  words  wholly  unauthorised  would  be 
a  circumstance  from  which  malice  would  be  in&nred.] 
The  mere  inference  of  malice  from  the  falsehood  of  the 
ft 

(«)  Cro,  Jac,  90. 
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words  whidi  in  common  case§  would  be  sufficient,  i§  1818, 
not  so  here-  The  words  were  spoken  in  the  course  of  — - 
a  canse  with  reference  to  facts  already  proved,  and  to  agnnst 
&CCS  whldi  were  to  be  proved.  They  were  used  as  ob- 
aemitian  and  inference.  In  common  cases  it  would  be 
neoessaiy  to  justify  the  truth  of  the  words,  because  if 
they  were  not  true,  the  law  would  imply  ibalioe :  but  ^ 
here  the  paity  may  plead  the  general  issuer  imd  no 
action  will  lie  against  him  unless  actual  malice  be 
proved.  In  Wood  v.  Gtmston  {a)  it  is  laid  down,  *<  that 
if  a  counsel  speaks  scandalous  words  against  one  in 
defending  his  client's  causey  an  action  lies  not  against 
him  for  so  doing,  for  it  is  his  duty  to  speak  ibr  his 
dient,  and  it  shall  be  intended  to  be  q>oken  according 
to  his  client's  instructions."  This  fells  within  the  rule 
whkA  governs  the  case  of  a  servant,  who  brings  his  ac- 
tion against  his  master  for  giving  him  a  false  character. 
However  felse  it  may  be,  however  injurious  to  the  party, 
still,  unless  express  malice  be  proved,  the  action  will 
not  lie^  and  the  defence  may  be  made  upon  the  general 
iasne.  la  Weaiker^on  v.  Hawkins  (ft),  Bulkr  J.  lays 
down  the  correct  rule :  he  there  says,  *^  in  actions  of 
tUb  kind,  unless  he  can  prove  the  words  to  be  mali- 
cions  as  weQ  as  false^  they  are  not  actionable.''  The 
&lsehood  therefore  of  the  words  uttered  is  not  material. 
In  Edmondaon  v.  Stephenson  4*  Ux.  (c}.  Lord  Mansfield 
sa3f%  •<  the  gist  of  it  must  be  malice  which  is  not  implied 
from  the  occasion  of  speakings  but  should  be  directly 
proved.  Bat  if  without  ground,  and  purely  to  defeme^ 
an  actioa  woidd  liew"     So  also  in  Hargratfe  v.  Le 

W  Styia,  46%.  {h)  X  T.H.  no.  {c)  Bull.  N.P.  Z. 

R  2  Bnion^ 
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181^.        Bteian  (a),  tind  in  Sogers  ▼.  Clifton  (£},  the  same  law  U 
HoDOfoir      ^^  down.    Hcare  the  wofds  spokcm  were  material,  le- 

tiiaiiut  levant,  and  pertinent  to  the  cause,  and  malice  therefiKe 
cannot  be  inferred.  If  they  are  not  protected  by  the 
law,  it  will  be  a  very  great  misfortune  to  the  clients  of 
persons  phced  in  similar  situations.  Every  man's 
efforts  will  be  shackled  unless  he  is  to  be  allowed  to 
make  such  observations  as  in  the  fiur  and  honest  dis- 
charge of  his  duty  he  may  think  necessary  for  his 
ciient's  advantage.  In  truth,  the  freedom  of  speech  st 
the  bar  is  the  privilege  df  the  clients,  and  not  ot  the 
counsel.  It  would  be  impossible  for  matters  properly 
to  be  discussed  at  nisi  prius,  unless  considerable  latitude 
were  allowed ;  and  if  any  evil  follow  from  this,  it  must 
be  endured  for  the  sake  of  the  greater  good  which  at- 
tends it.  Here  however  it  is  not  very  material  to  con- 
sider the  limits  of  such  privilege;  for  the  defendant  is 
clearly  within  them.  The  words  in  this  case  were,  ac- 
cording to  the  Judge's  report,  admitted  by  the  other 
side  to  have  been  used  as  observations  in  a  cause,  and 
to  have  been  pertinent  to  the  matter  in  issue.  [Lord 
Etlenborougk  C.  J.  Certainly  the  learned  Judge  had 
so  reported,  but  Mr.  Raine  does  not  seem  to  have  ap- 
prehended the  fiict  to  be  sa  Perhaps  therefore  it  may 
be  as  well  to  state  to  us  what  the  circumstances  of  that 
case  actually  were.]  On  which  HvUock  Seijt.  stated  the 
facts  of  that  case  from  the  notes  of  Mr.  Justice  Ba^t 
who  had  tried  the  cause.  These  facts  were  as  follows: 
Norris  v.  Cormick.  Action  for  money  had  and  received. 
The  plaintiflTand  defendant  were  both  part-owners  of  a 
ship  called  the  Felicity.    The  former  being  entitled  Vo 

[a)  4  Am.  24t  V.  {h)  jB.&F.  587. ' 

3-8ths, 


SCAEtEtT. 


iH  THE  Finr-siaHTH  Year  op  GEORGE  III.  2S7 

3-8Uu^  the  latter  to  i-32d.    A  pefson  of  the  name  of        1818. 
Spiiial  was  ako  a  part-owner.  -    The  ship  was-  sold-^in       — — — 
September^  1816,   for  the  purpose^  first,  of  paying  the         against 
cMits  due  npon  her,  and  afterwards  of  dividing  the 
surplus  amongst  the  persons  entitled  to  it.     I%e  was 
transferred  by  a  bill  of  sale  to  Robert  Bowman  for  610/., 
and  a  promissory  note  payable  by  instalments,  and 
dated  loth  September^  1816,  was  given  by  Bcnxmuin  to 
Spittal  and  Cormicic  for  the  amount.     It  was  agreed 
by  the  other  part-owners  that  these  two  persons  should 
receive  the  purchase-money,  pay  the  debts,  and'then 
divide  the  surplus  amongst  the  part-owners  according 
to  their  proportions  of  interest.     Bowman  paid  30/.  I05. 
as  a  deposit  to  Spittal  and  Cormick^  which  sum  was  duly 
appropriated  by  them  to  the  payment  of  the  ship's  debts. 
Mr.  Hodgson  was  at  that  time  the  attorney  for  all  par- 
ties concerned ;  drew  the  bill  of  sale  to  Bowman^  and 
the  promissory  note  above  mentioned,  and  was  cognisant 
of  all  the  matter.     In  the  following  January^  Bowmmn 
paid  on  the  above  account  150/.  to  Hodgson  for  NorriSf 
and  subsequently  63/.  to  Cormick.    There  was  a  ques- 
tion made    at  the  trial  on  the  cross-examination  of 
Boufiuin,  whether  the  150/.  had  not  been  paid  by  him 
in  consequence  of  a  letter  written  to  him  by  Mr.  Hodg- 
sonj  threatening  an  action ;  which  letter  was  shewn  to 
him.    Bowman  however  denied  having  any  recollection 
of  this  part  of  the  transaction.    The  action  was  brought 
to  recover  Norrifs  share  of  the  63^  so  received  by 
Cormickj  but  Bayley  J.  thought  he  had  already,  by  re- 
ceiving the  i$ol^  received  more  than  his  share  of  all 
that  had  become  due,  and  that  the  whole  of  the  302. 10^. 
first  received  having  been  applied  to  pay  debts,  Norris 
had  no  right  to  call  for  any  proportion  of  the  sum  Cbr- 
R  3  mkk 
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I8Ji8.        mid  had  reeeiTed;  and  therefore,  without  faeariBg  anj 
"""^        evidence  oa  the  part  of  ihe  defendant,  directed  a  non- 

Hodgson 
tf^oMi/  '      suit*    Hodgson  acted  as  Norri^B  attorney  in  the  caase. 

[Lord  EUenbonmgh  C.  J.     If  that  be  the  state  of  die 

fiu:ts  in  that  case,  the  words  appear  to  have  been  very 

rdevant.]  The  Court  then  stopping  Zi^<Ma2r,  who  was 

on  the  same  side,  called  upon 

Baine  and  Bichardson  in  si^>port  of  the  rule*  They 
contended  that  at  least  it  was  a  question  which  ought 
to  have  been  left  to  the  jury.  They  were  to  say 
whether  malice  could  be  infenred  from  the  fiicts  or  not 
But  the  learned  Judge  had  not  left  the  case  to  them. 
The  words  were  too  strongs  and  though  there  might  be 
BO  express  malice  or  preconceived  ill  will  on  the  part  of 
the  defendant,  yet  if  the  words  were  wholly  unfiwinded, 
malice  must  be  inferred.  [Lord  ElUnborough  C.  Ji 
There  are  hardly  any  expressions  of  discommendation 
in  which  there  is  not  some  excess.  It  may  not  be 
prudent  or  correct  generally  to  mix  the  attorney  with 
his  client,,  but  here  IAt.  Hodgson  induced  a  plain- 
taff  to  bring  an  action  in  which  he  could  not  succeed, 
and  though  fraudulent  and  wicked  may  be  stronger 
words  than  others  would  have  used,  yet  as  applied  to 
the  promissory  note^  are  they  not  relevant,  and  if 
jpelevant,  are  they  not  within  the  protection  of  the  law?] 
As  to  the  authority  cited  by  the  other  side^  of  Wood  v. 
Gunsion,  it  carries  the  privilege  much  too  &r.  For 
if  an  action  be  brought  against  a  counsel;  then  accord- 
ing to  that  case  he  is  justified,  because  it  will  be 
intended  that  he  spoke  by  the  infonuation  of  his  dient, 
and  if  an  action  be  brought  against  the  client;  he  may 
justify  by  shewing  that  he  gave  no  such  infocnuition  to 

his 
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his  counsd.  So  that  if  that  case  were  law,  an  injured  .  181S. 
party,  would  be  without  remedy.  There  must  be  s^me 
limit  laid  down.  Gin  it  be  contended  tha(  ai^y  thing 
dut  has  the  most  remote  reference  to  a  case  may  be 
said,  and  that  in  the  most  offensive  manner?  If  not^ 
then  it  ought  to  be  left  to  the  jury,  not  merely  to  say 
whether  it  was  pertinent,  but  whether  it  was  so  {ler^ 
tinent  as  to  be  justifiable.  The  case  of  a  master  giving 
the  character  of  a  servant,  is  that  of  a  private  and 
confidential  communication.  This  is  an  accusation 
niade  injuriously  to  private  character,  in  a  public 
assembly.  The  cases  therefore-  stand  on  difierent 
grounds.  The  case  of  parliamentary  privilege  stands 
also  on  a  wholly  different  foundation.  A  member  of 
pariiament  may,  if  he  thinks  it  right,  cast  imputations 
in  parliament  against  the  character  of  an  individual, 
*and  sdU  he  will  be  protected.  But  in  that  case  he  is 
acting  in  a  public  capacity,  and  speaking  for  the 
general  good  of  the  state ;  and  it  is  of  the  utmost  import- 
ance that  full  freedom  of  speech  should  on  such  occfr- 
dons  be  allowed.  It  is  not  contended  that  there  can 
be  no  case  suggested  in  which  an  action  can  be  main*- 
tained  against  a  counsel  for  slanderous  words  spoken 
in  a  cause.  It  is  said  that  if  the  words  be  irrelevant, 
an  action  will  lie,  but  that,  if  relevant,  it  will  not. 
Then  it  ought  to  have  been  left  to  the  jury^  in  this 
casf,  to  say  to  which  of  these  two  classes  the  words 
laid  in  the  declaration  belonged. 

Lord  Eluenborough  C.  J.     The    law    privileges 
many  communlcatiohs  which  otherwise  might  be  con- 
sidered as  calumnious,  and  become  the  subject  of  an 
acdon.    In  the  case  of  master  and  servant,  the  con- 
R  4  venience 
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1818.        venienoe  of  mankind  requires  that  what  is  said  in 

fiur  communication  between  man  and  man,  upon  the 
Hodgson 
agamst         subject  of  diaracter,    should  be  privileged,   if  made 

bona  fide^  and  without  malice.  I^  however,  the  party 
giving  the  character  knows  what  he  says  to  be  untrue^ 
that  may  deprive  him  of  the  protection  which  the  kw 
throws  around  such  communications.  So  a  counsel 
entrusted  with  the  interests  of  others,  and  speaking 
from  their  information,  for  the  sake  of  public  con- 
venience, is  privileged  in  commenting  fairly  and  bona 
fide  on  the  circumstances  of  the  case,  and  in  making 
observations  on  the  parties  concerned,  and  their  in- 
struments or  agents  in  bringing  the  cause  into  court 
Kow  the  plaintiff  in  this  case  was  not  merely  the  at- 
torney, but  was  mixed  up  in  the  concoction  of  the 
antecedent  facts  out  of  which  the  original  cause  arose; 
he  was  cognisant  of  all  the  circumstances,  and  knew 
that  the  plaintiff  had  no  ground  of  action  in  that  case, 
in  consequence  of  having  already  received  more  than 
the  amount  demandable  by  him.  It  was  in  comment- 
ing on  this  conduct  that  the  words  were  used  by  the 
defendant  He  had  a  right  so  to  comment,  for  the 
pljedntiff  was  mixed  up  with  the  circumstances  of  the 
case,  and  was  the  agent  and  instrument  in  the  trans- 
action. The  defendant  then  says,  that  he  is  a  fraudulent 
and  wicked  attorney.  These  were  words  not  used  at 
random  and  unnecessary,  but  were  a  comment  upon 
the  plaindff 's  conduct  as  attorney.  Perhaps  they  were 
too  strong,  it  may  have  been  too  much  to  say,  that  he 
was  guilty  of  fraud  as  between  man  and  man,  and  of 
wickedness  in  foro  divino.  The  expression,  in  the 
exercise  of  a  candour  fit  to  be  adopted,  might  have 
been  spared.  But  still  a  counsel  might  bon&  Sde 
iz  think 
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think  sttdi  an  exprewion  justifiable  under  the  circum^        1818. 
scanoefl.    If  the  plaintiff  knowingly  placed  the  party       

HODOtOlf 

in  the  original  catse  in  a  situation  where  he  must  be  agaiiui 
a  sufferer  without  any  benefit,  it  does  seem  to  give  a 
colonr  to  the  charge  of  being  firaudulent  and  wicked ; 
at  least  I  cannot  say  that  there  was  no  reasonable 
or  probable  cause  to  induce  such  a  conclusion.  It 
may  be  urged  that  these  facts  did  not  occur  at  the 
trial.  Bat  an  admission  was  made  at  the  assizes 
vAndif  coupled  with  the  actual  facts  now  disclosed, 
seems  to  warrant  the  conclusion  at  which  the  learned 
jadge  then  arrived.  It  ajqpears  to  me  that  the  words 
ipoken  were  uttered  in  the  original  cause,  and  were 
rdevant  and  pertinent  to  it,  and  consequently  that 
this  action  is  not  maintainable. 

Batlet  J.  The  rule  seems  to  me  to  be  correctly 
lud  down  in  Bro(^  v.  Sir  Henry  Montague  (a),  <*  that 
a  counsellor  hath  a  privilege  to  enforce  any  thing  which 
ii  informed  unto  him  for  his  client,  and  to  give  it  in 
evidence,  it  being  pertinent  to  the  matter  in  question, 
and  not  to  examine  whether  it  be  true  or  &lse."  No 
fluschief  will  ensue  in  allowing  the  privilege  to  that  ex* 
tent  Now  it  is  pertinent  to  the  cause  for  counsel  to 
comment  both  on  the  facts  proved  and  on  those  which 
he  might  expect  to  be  proved.  And  that,  as  the  learned 
Jndge  has  stated,  was  tlie  case  here.  We  might  indeed 
fairly  buppose  that  the  counsel  who  had  been  personally 
engaged  in  the  former  trial,  and  were  well  acquainted  with 
all  its  circumstances,  would  make  an  admission  to  that 
extent.  I  was,  however,  desirous  of  adverting  to  the 
real  fads  of  the  jormer  cause ;  for  the  propriety  of  the 

(«)  Cr9^yst.$c» 

defendant's 
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1818.  defendant^  conduct  must  depend  upon  the  oircum- 
"-'-^  stances  which  then  occurred,  and  not  on  facts  subse- 
agoMst  quently  proved  tending  to  explain  or  justify  the  praseot 
plaintiff's  conduct  on  that  occasion.  Now,  from  the 
facts  in  that  case  it  appears,  that  although  there  were 
perhaps  harsh  expressions,  still  the  defendant  was,  at 
least,  warranted  in  saying  that  the  endeavouring  to  ob- 
tain money  by  bringing  that  action  was  fraudukat 
and  knavish ;  and  be  might  fairly  argue  thus,  **  Don't 
let  me  cast  the  imputation  on  the  wrong  person. 
The  plaintiff  Norris  might  not  know  the  exact  state  of 
the  caae^  but  Hodgson  his  attorney  must;  he  was  so* 
quainted  with  the  law,  and  must  have  known  the  cir- 
cumstances and  their  legal  consequences;"  then  altboo^ 
the  expressions  are  harsh,  still  they  are  within  the  pri- 
vilege of  a  counseL  It  may  be  observed  that  these  are 
not  &cts  of  a  calumnious  nature  stated  by  the  deCend- 
ant,  but  arc  epithets  attaching  on  the  conduct  of  the 
plaintiff  from  facts  proved  in  the  cause.  If  those  epi- 
thets  were  not  warranted,  the  judge  in  his  summing  up 
at  the  trial  might  set  it  right.  There  were  iacts  in  this 
case  which  would  warrant  strong  expressions  on  the  part 
of  the  defendant.  I  think,  therefore,  that  in  using  the 
words  imputed  to  him  he  acted  within  the  limits  wiiicb 
the  law  permits,  and  that  he  is  not  liable  to  an  action* 

Abbott  J.  The  words  spoken  in  this  case  appear 
to  relate  to  the  plaintiff  as  attorney  in  a  fiurmer  cause, 
to  a  promissory  note,  and  to  the  obtaining  of  a  sum  of 
money  for  the  plaintiff  there.  The  Judge  reports  to  ui 
that  the  words  were  used  in  an  address  to  the  jury  by 
the  defendant  as  counsel ;  and  that  he  understood  it  to 
be  admitted  that  they  were  pertinent  to  the  cause.  It  is 

suggested 
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suggested  to  us  that  this  admission  has  been  taken  too        1818. 

largely:   we  have  therefore  looked  into  the  facts  of        

the  first  cause,  and  we  find  them  such  that  an  admis-         ^^Uh^^ 

don  to  the  efiect  stated  by  the  learned  Judge  might 

very  properly  have  been  made.     It  is  obvious  that  the 

words  were  spoken  of  the  plaintiff  not  merely  as  attor> 

ney,  but  as  having  personally  involved  himself  in  the 

circumstances  of  that  case:    they  were  spoken  in  a 

course  of  judicial  enquiry,  and  were  relevant  to  the 

matter  in  issue.     I  am,  therefore,  of  opinion,  that  no 

actkm  can  be  maintained,  unless  it  can  be^  shewn  that 

die  eounsel  availed  himself  of  his  situation  maliciously 

to  utter  words  wholly  unjustifiable.    It  would  be  impo»- 

lible  that  justice  could  be  well  administered,  if  counsel 

wore  to  be  questioned  for  the  too  great  strength  of 

their  expressions :  here  the  words  were  pertinent,  and 

there  U  no  pretence  for  saying  that  the  defendant  mali- 

cioifsly  availed  himself  of  his  situatlbn  to  utter  them. 

HoLROYD  J.  I  am  of  the  same  opinion,  that  this 
acdon  is  not  maintainable.  The  words  were  spoken  in 
a  case  after  the  evidence  was  given,  upon  which  they 
were  a  comment.  The  jury  had  heard  the  facts,  and 
were  capable  of  judging  of  the  accuracy  of  the  com- 
ment which  was  made  for  the  purpose  of  shewing  to 
them  the  view  which  the  defendant  took  of  all  the 
circamstances  which  had  appeared  in  that  case.  It 
is  stated  by  Lord  C.  B.  Cdmyns{a)f  <*  that  words 
which  denote  opinion  or  suspicion  are  not  actionfeible  :^ 
fere  the  words  denote  only  the  opinion  of  the  speaker, 
and  were  addressed  to  the  jury,  intending  to  convey  to 

(tf)  Cam,  Dig.  AcUofi  on  Cttu  for  Defamationf  F.  13. 

their 
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1818.  their  mindfl  the  same  opiniou.  I  apprehend  that  a 
*"~"  counsel  is  in  the  same  situation  and  under  the  same 
^MMst  protection  as  the  party  himself,  with  this  exceptioD, 
perhaps,  that  a  party  from  his  comparative  ignorance 
of  what  is,  or  is  not  relevant,  may  be  indulged  in  a 
greater  latitude,  and  not  be  restricted  within  the  same 
limits  as  a  counsel,  whose  superior  knowledge  of  itsdf 
should  be  sufficient  to  restrain  him  within  due  bounds. 
But,  strictly  speaking,  they  stand  upon  the  same  fonnd- 
ation:  it  may,  therefore,  be  fit  to  enquire^  how 
the  parties  themselves  are  protected.  In  ist  HoKh 
kins,  P.  C.  (a),  it  is  laid  down,  that  <<  no  false  or 
scandalous  matter  contained  in  a  petition  to  a  oonh 
mittee  of  parliament,  or  in  articles  of  the  peace  ex- 
liibited  to  justices,  or  in  any  other  proceeding  in  a 
regular  course  of  justice,  will  make  the  complaint 
amount  to  a  libel."  And  in  BoUe's  Jbridg.  (6),  <'  a  case 
is  stated  in  which  it  was  holden  in  arrest  of  judgment^ 
that  an  action  was  not  maintainable  where  the  words 
were  spoken  by  the  party  in  defence  of  himself,  **  and  in 
a  legal  and  judicial  way,"  by-^ich  I  understand  that 
they  were  spoken  in  a  court  of  justice;  and  there^  too» 
Ae  words  were  chai^ged,  and  were  found  by  the  verdict 
for  the  plaintiff  to  haV^  been  spoken  falsely  and  mali- 
ciously, which  makes  it  a  very  strong  case.  Lake  v. 
Kir^  {c)  is  an  authority  to  the  same  efiect.  In  Bucldej 
V.  Wood{(t),  the  libel  was  contained  in  a  bill  in  the 
Star-chamber,  against  Sir  R.  Buckley,  charging  him 
with  divers  matters  examiniU^le  in  that  court,  and  also 
that  he  was  a  maintainer  of  pirates  and  murderejii 
and  it  was  there  resolved  per  totam  ciiriamy  ^*that 

(c)   iSaynd.  1^0,  {d)  4  Rif,  146. 

for 
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for  any  matter  contained  in  the  bill  that  was  examin- 
able in  the  said  court,  no  action  lies,  although  the 
matter  is  merely  false,  because  it  was  in  the  course  o^ 
justice;  and  this  agrees  with  the  opinion  in  ii  Eliz. 
Ifyer^  285.,  and  with  the  judgment  in  Cutler  ▼•  Dixon\ 
case  (a),'  but  that  for  the  latter  words,  which  were  not 
examinable  in  the  said  courts  an  action  on  the  case 
litt,  for  that  cannot  be  in   a  course  of  justice.'' (6) 

These 


1818. 

HoDQtOW 
8c  Am  LETT. 


(k)  In  the  case  of  ^stlt^  ▼.  Totmg,  a  Btirr,  807.,  the  decUratioa 
charged  that  the  defendant  did  malidwsly  make,  exhibit,  and  pabliiH 
to  the  Court  of  B.  B.  a  mMiidous,faise,  and  fcandalous  libel,  contained  in 
an  affidavit,  in  which  there  were  certain  fdise,  malictoas,  and  jtm- 
^loas  matters ;  and  plea,  that  defendant  made  the  affidavit  in  his  own 
defence,  against  a  complaint  made  to  the  Court  against  him,  f«r  his 
rdosal  to  grant  an  ale  licence ;  and  in  answer  thereto,  and  to  an 
affidavit  of  the  plaintiff;  general  demurrer  and  joinder.  And  a(tc|r 
argument,  in  the  course  of  which  defendant's  counsel  urged,  that  the 
plaintAfT  admitted  the  chirge,  that  the  affidavit  was  made  maKdoasly, 
judgment  was  given  for  the  clefendant.  This  is  a  strong  anthority  to 
shew  that  an  action,  as  for  defamation,  although  the  words  were  mr> 
ikmslj  spoken  or  written^  does  not  lie,  where  they  were  spoken  or 
written  in  a  course  of  justice.  The  case  cited  by  Mr.  Justice  Hslroyd, 
from  I B9/I  Ah.  //.  8x7.  (which  is  also  to  be  found  in  Sir  fT,  JoneSt  43<- 
and  MMTcb,  la  fL  45.)  is  another  authority  to  the  same  eftct  Th« 
cue,  as  stated  in  BoUe^  is  this :  In  an  action  on  the  case,  by  A.  agains| 
B„  pIsintifT declared  that  he  took  his  oath  in  S.  B.  against  B,  of  cer* 
taio  matters  to  bind  him  to  his  good  behariour,  and  thereupon  a*, 
then  said  falsely  and  malichuslj,  intending  to  scandalise  the  plaiotiff^ 
"  there  is  not  a  word  true  in  that  affidavit,  and  I  will  prove  it  by 
fert^  witnesses.**  On  motion  in  arrest  of  judgment,  (the  jury  having 
by  their  veidt'ct  found  the  words  to  be  (|lse  and  malicious,)  it  was 
hoIdcD  by  the  Court  that  the  action  was  not  maintainable ;  and  the 
reason  given  was,  **  that  the  answer  which  B,  made  to  the  affidarit  wit 
a  jnstification  in  law,  and  spoken  in  defence  of  himself,  and  in  a  legal 
sod  judicial  way.**  This  case  also  shews  that  words,  although  false  and 
SBaliciou»,  (if  spoken  in  a  course  of  justice,)  are  not  the  subject  of  thb 
species  of  action.  Upon  the  authorities  therefore  it  is  at  least  question- 
able whether  such  an  action  can  be  maintained  in  any  case  against  a 
party  for  words  spoken  or  written  In  a  course  of  justke.  Is  not 
the  proper  form  of  remedy  a  special  action  on  the  case ;  in  which  It 
shouM  be  expressly  charged,  that  the  Impnution  was  made  falsely  and 
without  reasottjible  or  probable  cause  i   In  other  cases  of  Injuries  trisiog 
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These  cases  shew  the  privilege  possesed  by  parties 
themselves ;  and  from  these  authorities  it  appears  that 
no  action  is  maintainable  against  the  party,  nor 
consequently  agunst  the  counsel  who  is  in  a  similar 


out  of  the  improper  use  of  criminal  or  avil  proeeedii^St  the  party  complttii- 
ing  is  bonnd  to  allege  and  pnrre  that  the  proMcotion  or  aetion  was  ib-* 
stitnted againtt  him  meJiciomfy,  and  without  rtasouakle  or  frtMlecmse/ 
and  in  Johnstone  v.  Sutton^  i  71  Jt,  $44*  545*>  ^t  u  laid  down  that  that  if 
the  esflentiai  gronnd  of  any  action  for  a  false,  malidous,  and  defoB^ 
tory  charge,  made  in  a  legal  proiecation.  The  harden  of  proftog 
the  want  of  reasonable  or  probable  caoie  is  thus  thrown  npoa  the 
party  complaining,  the  law  considering  the  dicomstance  of  the 
«ct  having  been  done  onder  the  sanction  of  legal  proceedings,  as  primi 
fade  CTtdence  that  it  was  done  for  soficient  cause,  and  upon  proper 
motirefc  In  the  case  of  an  action  for  a  malicious  arrest,  the  issaing 
of  the  writ  b  the  only  drcnmstance  from  which  such  a  presumption 
arises ;  with  how  much  greater  force  does  the  principle  apply  to  a 
case  where  the  party,  baring  proceeded  throngh  the  intermediiti 
steps  of  the  cause,  has  arrived  at  his  trial,  and  is  in  the  act  of  ad- 
dressing the  jury,  in  the  presence  of  the  Judge,  by  whom  he  may 
be  restrained  in  the  use  of  any  irrelevant  matter;  and  in  the'pr^ 
sence  of  the  adverse  party,  who  has  the  opportunity  of  giving  him 
as  immediate  answer.  A  man's  voluntarily  placing  himself  in  sodi 
«  situation,  raiies  the  strongest  presumption  that  he  is  using  legal  pn>* 
ceedtngs  on\j  for  legitimate  purposes.  In  Lonl  Benachnnip  r.  Sir 
It,  Croft,  Dyer,  aSj. «.  it  was  holden  that  an  action  of  scandalun 
magoatom  would  not  lie  for  bringing  a  writ  of  forger  of  false  deeds 
against  a  peer;  and  in  the  common  ease  of  a  false  and  malicioui 
charge  of  felony,  exhibited  before  a  justice  of  the  peac;,  an  action 
upon  the  case,  as  for  defamation,  will  not  lie;  but  the  party  aw 
plaining  is  bound  to  allege  and  prove  that  the  charge  was  made 
maliciously,  and  without  reasonable  or  probable  cause.  This  is  at  least 
one  insunce  of  a  party  conducting  his  case  before  a  competent  tri* 
bnnai,  and  therein  uring  words  false  and  malicious,  where  thb  spedct 
of  action  will  not  lie ;  alid  from  this  it  would  seem  that  such  an 
aeUon  cannot  be  supported,  for  words  false  and  malicioos,  spoken 
by  a  party  conducting  his  own  case  before  a  court  of  competent 
jurisdiction ;  and  if  a  counsel  be  in  the  ssme  situation  as  the  party, 
then  such  an  action  cannot  be  supported  against  a  connseL  From 
the  authorities  therefore,  the  reason  of  the  thing  itself,  and  iiom 
analogy  to  cases  of  a  similar  description,  there  does  ippear  to  be  some 
ground  at  least  for  doubting  whether  an  action  upon  the  <Me^  as 
for  defamation,  is  the  proper  form  of  remedy  against  a  party  or  a 
coonsel  for  words  spoken  or  written  in  the  coarse  of  any  ju&ial 
proceeding. 
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ntuatioiH  for  words  spoken  in  a  coiine  of  justice.  If 
tbqr  be  &ir  oomments  upon  the  evidence,  and  be 
relevant  to  the  matter  in  issue,  then,  unless  express  ^^t' 
malice  be  shewn,  the  occasion  justifies  them.  If,  how*  ScAELrrr. 
ever,  it  be  proved  that  they  were  not  spoken  bona  fide 
or  express  malice  be  shewn,  then  they  may  be  action- 
able ;  at  least  our  judgment  in  the  present  case  does  not 
decide  that  they  would  not  be  so. 

Rule  discharged. 


Beaumont  and  Wife  against  Field,  (a)  ^<^. 

'TRESPASS  for  breaking  and  entering  coal-mines,  where  «  deed 

Plea,  notgunty.    At  the  trial  before  the  Lord  ^aS'lhe 

Chief  Baron  at  the  kst  asdizes  for  the  county  of  York,  it  Jh^u^d."J"tIie 

appeared  that  the  mine  where  the  trespass  was  alleged  to  ^^^^J^"  ». 

have  been  committed  before  Jtdv^  1 700,  was  the  proper-  *««*  «>«•  •«<* 

•7»     /^  7  r     r  the  grmntor  htd 

ty  of  Sir  Tkcmas  BlackeU,  and  formed  part  of  what  was  not  at  that  time 

called  his  Wibsof  estate.    The  plaintiffi,  as  his  devisees,  occupation  of 

now  claimed  the  same:  the  defendant  Field  had  ^ven  ^^^f  rnfthc** 

directions  for  doinir  the  acts  which  were  the  trespasses  <>«c<l'»««fonnd- 

o  .  '^  ed  upon  a  con- 

complained  of  in  the  declaration;  and  he  gave  these  direc*  ^^^  of  sale 

.  .  /.  *  ««->-««  exccnted  tone 

tions  as  the  agent  01  Jarratt  and  Hardy ^  who  were  en-  months  before, 

gaged  in  working  the  mine^  and  claimed  to  be  entitled  to  grantor's  land 

the  same  under  deeds  of  lease  and  feleasc  made  in  Jti^,  ^e^bl^ing 

1790,  by  which  Sir  T.  Blackett,  among  other  things^  Jh«,forthe*** 

granted  to  them  all  the  coal-mines  at  CbM/fardottT  farm,  puiposeofex- 

°  '  plaining  the 

and  also  in  the  several  lands  then  in  the  tenuse  and  occu-  latent  ambigHi- 

-  ___. ,«--,,  ,      .  .  ty  in  the  deed, 

pation  of  Widow  £?//(?// and  son,  andothers,  naming  letters  written 

by  the  latter 
to  the  ptaHtSt  respecting  the  tale  to  them  by  the  grantor  of  the  coal  mines  in  the 
deed,  and  purporting  to  be  written  by  his  directions,  were  admissible  eridence,  without 
shewing  an  express  authority  from  the  grantor  to  write  them. 

{a)  Cause  was  shewn  at  Scrjtam*  Inn, 

the 
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BKAOMOirT 
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Field. 


1818*  the  rest  of  his  ffibsey  tenants.  At  the  date  of  the  AetA 
there  was  no  kind  in  possession  of  persons  answering  the 
description  of  Widow  Kellet  and  son ;  although  the  mioe 
in  question  was  under  lands  then  in  the  possession  c^  a 
«7.  KeUettf  who  was  the  son  of  a  Widow  KeOett:  and  these 
lands  lay  contiguous  to  Cold  Harbour  farm.  To  explain 
this  latent  ambiguity  in  the  deed,  the  defendant  gave  in 
evidence  an  agreement,  made  the  23d  of  Dec.  1789,  at* 
tested  by  L.  NMe,  (who  at  that  time  was  Sir  r.  Blackett's 
land  steward,)  by  which  Jiirra^  and  Hardy  contracted  for 
the  purchase  of  all  the  coals  at  Cold  Harbour  farm,  and  in 
the  lands  and  grounds  occupied  by  the  Widow  Kettett 
and  son,  &c.;  and  then  further  to  shew  what  Sir  T.  Etadc" 
ett  intended  to  include  under  the  words  '*  lands  occupiea 
by  the  Widow  Kellett  and  son,*'  they  offered  in  evidence 
two  letters  from  Noble^  addressed  to  JarraU,  the  one 
bearing  date  the  3  ist  October^  and  the  other  on  the  1 8th 
December^  17899  only  a  few  days  before  the  date  of  the 
agreement  In  the  first  he  stated  that  he  had  spoken  to 
Sir  T.  Elackett  about  the  coal  in  the  farms  at  Cold  Har^ 
bouTy  ij^c.  at  Wibseyf  and  that  he  had  no  objection  to 
sell  them  to  Jarratt  upon  certain  terms  therein  specified ; 
and  he  concluded  by  desiring  an  answer.  In  the  second 
letter  he  desires  Jarro^  and  Hardy  to  call  upon  the  fol* 
lowing  Wednesday  (which  was  the  23d  Dec.)  or  Tkursdayf 
when  he  had  Sir  T.  Blacketfs  ordef  to  say  he  would 
be  at  home.  The  learned  Judges  however,  rqected  these 
letters;  and  the  plaintiffs  having  obtained  a  verdict, 
Huttock  Seijt.  in  Michaelmas  term  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  these  letters  ought 
to  have  been  received  in  evidence.    And  now 

fofping^  Scarlett^  and  Biciardson   shewed  canse. 
These  letters  were  not  admissible  evidence  irntfl  it  were 

shewn 
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lihewn  that  NoUe  had  a  general  authority  to  treat  for 
the  sale  of  lands  or  coals,  or  an  express  authority  to 
write  these  letters.  A  land  agent,  as  such,  has  not  ne- 
cessarily the  power  of  binding  his  principal  by  contracts 
for  the  sale  of  lands  or  coals,  &c.  A  previous  autho- 
rity, or  a  subsequent  adoption  of  his  acts,  must  there- 
fore be  shewn.  But,  secondly,  the  letters  were  not 
offered  in  evidence  to  explain  the  state  of  the  occupa- 
tion at  the  time  of  the  execution  of  the  deed :  the  thing 
to  be  explained  was,  what  was  meant  by  the  words 
"  lands  NOW  m  the  occupation  of  the  widow  Kellett  and 
sons:**  but  these  letters  could  only  shew  at  most,  that  in  an 
earlier  stage  of  the  contract,  nearly  nine  months  before 
the  execution  of  the  deed,  it  was  in  contemplation  to 
convey  the  coal  mines  in  the  place  in  question ;  but  they 
cannot  by  any  means  tend  to  explain  a  deed  which  was 
not  executed  till  after  a  lapse  of  several  months. 

Htdlock  Serjt,  Littledakj  and  Tindal,  contra.  From 
the  nature  of  the  thing  at  this  distance  of  time,  it  is 
next  to  impossible  to  shew  an  express  authority ;  but 
such  an  authority  must  be  inferred  from  the  relative 
situation  of  the  parties.  Although  in  cities  or  towns 
the  solicitor  may  be  the  fitter  person  to  apply  to  on  the 
subject  of  the  sale  of  lands,  &c.,  in  the  country,  land 
agents  or  stewards  are  more  generally  referred  to: 
from  his  situation,  therefore,  and  the  fact  of  his  being  a 
witness  to  the  agreement  of  purchase,  a  previous  au- 
thority may  fairly  be  implied;  but  Sir  T.Blachett  has 
at  all  events  fully  recognized  NobWs  authority  by  adopt- 
ing^ as  the  basis  of  the  deed,  the  very  agreement  of  pur^ 
chase  to  which  Noble  was  a  witness,  and  to  explain  which, 
his  letters  written  a  short  time  before  were  offered  in  evi- 
dence.   Tlien  assuming  that  he  had  authority  to  write 

Vol.  I.  S  these 


1818. 


BBAUMdNT 

agaiHSi 

FlBLO. 
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1818.        these  letters,  it  is  said  that  they  are  not  reoeiriUe  in 
"         evidence^  because  they  were  not  written  near  the  time 

Beaumont  i_         •    • 

gainst  when  the  deed  bore  date;  but  m  this  case  there  being 
no  persons  in  possession  of  the  lands  who  answer  the 
description  of  widow  KeUeti  and  son,  the  question  1% 
what  lands  were  meant  to  pass  by  those  words ;  and  tfast 
forms  a  latent  ambiguity,  and  then  parol  evidence  is 
admissible;  and  they  cited  2>0f,  demise  of  CktckesUrf  ?. 
Oxendon  (a),  and  referred  to  the  c^inioo  of  the  Judges 
as  there  delivered  by  GibbsC^J.;  and  if  parol  efidoce 
IS  admissible  to  explain  the  deed»  then  all  eWdoice 
tending  to  give  the  explanation  required  may  be  re- 
ceived. Hie  circumstance  of  the  letters  having  been 
written  long  prior  to  the  execution  of  the  deed,  may  di* 
minish  the  value  of  the  evidence  with  reference  to  the 
purpose  for  which  it  is  produced ;  but  if  it  be  cdculated 
in  any  degree^  however  small,  to  explam  the  deed,  it  is 
admissible,  and  the  jury  are  to  pass  their  judgment 
upon  its  value. 

Lord  EiXENBOROUGH  C.  J.  I  am  of  opinion,  that 
these  letters  ought  to  have  been  received  in  evidence, 
and  therefore  there  must  be  a  new  trial.  Nobk  stood 
in  the  situation  of  receiver  of  rents  to  the  estate  of  Sir 
7*.  Elackeity  and  was  therefore  most  likely  to  be  con- 
versant with  the  property :  he  had  been  steward  for  a 
considerable  time,  and  continued  to  be  so  up  to  the 
time  of  the  execution  of  the  agreement:  he  was  the 
subscribing  witness  to  it,  which  at  least  shews  that  he 
was  converstot  with  the  whole  transaction :  the  contents 
of  the  letters  themselves  are  corroborative  of  this,  in- 
asmuch as  they  relate  to  the  subject  of  the  agreement, 
and  state  the  orders  of  Sir  T.  ElackeU  upon  it ;  and  it 

(#)  4  iVwV  Rtp,  p.  65. 

is 


FlKlD. 
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is  allowable  to  refer  to  them  now,  inasmuch  as  at  the        1818. 

trial  the  natare  of  their  contents  must  have  been  opened 

bj  the  counsel,  who  offered  them  la  support  of  his  case.  agaimt  ^ 
Noble^  therefore,  standing  in  this  situation  to  Sir  Thomas 
BladMf  I  think  his  letters  were  admissible:  I  will  not 
say^wfaat  would  be  their  effect,  if  admitted;  it  is  not 
necesMiy  for  me  to  do  so ;  it  may  be  equivocal :  if 
however  they  were  admissible,  then  the  attention  of  the 
juiy  has  not  been  drawn  to  them,  and  the  party  is  en- 
tided  to  have  thera  exhibited  to  another  jury,  who  are 
to  pronounce  upon  the  whole  of  the  case. 

Batut  J.    I  am  of  the  same  opinion.    The  lettors 
tkemselves  shew  that  the  steward  was  the  medium  of 
communication    between    Sir    T.   Blackett   and   the 
grantees;  they  ought  therefore  to  have  been  received 
in  evidence.    I  forbear  to  say  what  their  effect  would 
be  if  they  had  been  admitted.    If  the  Judge  in  his 
sununing  up  had  then  stated  them  to  be  of  no  weight, 
a  bill  of  exceptions  might  have  been  tendered  to  him, 
and  the  party  might  have  had  the  judgment  of  a  court 
of  error  upon  the  point.     This  advantage  however  he 
has  lost  by  the  rejection:    I  therefore  think  on  this 
ground  that  there  ought  to  be  a  new  triaL 

Abbott  J .  I  am  of  the  same  opinion,  that  the  letters 
ia  this  case  ought  to  have  been  received;  and  I  think 
that  the  contents  of  the  letters,  connected  with  the  cha- 
racter and  situation  of  the  writer,  and  his  being  after- 
wards the  subscribing  witness  to  the  agreement,  shew 
^sufficiently  that  they  were  written  with  the  knowledge 
and  authority  of  Sir  7.  BlackeH. 

HoLROYD  J.  concurred. 

Rule  absolute. 

S2 
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-Fr^.  MiMCHiN  and  Another  against  Clement,  (a) 

Where  1  If  gil       A   RULE  ha]nnir  in  this  case  been  obtained  in  A&- 

objeciion  is  Xx.  "  . ,       ,  •■.       <•       v 

taken  at  the  ckodmas  term,   to  set  aside  the  verdict  for  the 

ruled  by  the  pliUDtifl^  and  to  *enter  a  nonsuit  or  have  a  new  trial, 

wsw'ing  UmT^  ^^'^  *®  *^*®®  now  having  been  argued  the  Court  were 

Court*  we**JuV  <^^riy  of  opinion  that  die  verdict  ought  to  be  set  aside 

wardi  oT  opi-  on  the  ffFOfmd  that  the  direction  of  the  learned  Judge 

niou  that  that  -^     .  .         ^  i  ,_         .  ,  . 

objection  was  a  was  wrong  in  point  of  law;  but,  inasmuch  as  no  leuve 
^  noifs^,  they  was  given  at  the  trial  to  enter  a  nonsuit,  they  were  about 
Tew  iSS  only,    ^  direct  4he  rule  to  be  drawn  up  for  a  new  trials  but 

and  will  not 
permit  a  non- 
suit to  be  en-  Ga5^tf  contended,  that  inasmuch  as  the  objection 

was  made  at  the  trial,  and  the  Court  were  now  of 
opinion  that  such  an  objection  was  fatal  to  the  plainUflTs 
right  of  recovery,  the  defendant  ought  to  have  the  be- 
nefit of  a  nonsuit  at  once,  without  going  down  to  a 
second  trial ;  and  although  he  could  not  cite  any  case  at 
that  moment  upon  the  subject,  still  he  stated  that  he 
believed  there  were  cases  in  which  the  judge  had  not 
reserved  the  point,  and  yet  the  Court  had  directed  a 
nonsuit  to  be  entered. 


Ured. 


Lord  Ellenborough  C.  J.  It  is  in  the  plaiatiff 's 
option  to  be  nonsuited  or  not^  and  if  at  the  trial  he 
had  refused  to  be  nonsuited,  and  the  Judge  had  then 
directed  the  jury  to  find  a  verdict  against  hin^  it  was 
competent  to  the  plaintiff  to  have  tendefed  a  bill  of 
exceptions,  of  which  advantage  he  would  be  deprived 

(fl)  Cansp  was  to  hare  been  shewn  at  Sirjrgnts*  Un, 
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if  the  Court  were  now  to  direct  a  nonsuit  to  be  entered.  18 1  & 

We  are,  therefore^  of  opinion  that  the  rule  should  be  ' 

made  dbsolute  for  a  new  trial  only.  ^^X'" 

Rule  absolute.  Clemimt. 


Brown  against  Ottley.  (a)  'w^^/* 

rlNDAL  in  last  term,  obtained  a  rule  for  setting  Where  th« 
.,.  ..,•  M 1     •  .  pUintiff*  having 

aside  the  nonsuit  in  this  case,  on  an  affidavit  stating  omitted  to  give 

in  substance  as  follows.     The  plaintiff  carried  down  ttial"enter^hU 

tbereeord  to  the  last  assizes  for  the  county  of  Yori^  m^lhJH  b!^k 

which  he  entered  in  the  marshal's  list  at  a  considerable  tabscquent  to 

_.  ^  1        «  mi        T  <•      1  the  entry  of  the 

distance  from  the  first  cause.      The  defendant  also  defendant's  re- 
canaed  down  the  same  record  by  proviso^  which  he  en-  ^n  whidTdue 
tered  in  the  marshal's  list  of  causes,  as  No.  i.    When   J^  ^een  glien ; 
the  cause  was  called  on  as  the  first  causey  the  plaintiff  [h^t'tht  de*" 
appeared  and  stated  that  he  was  not  then  ready  to  try   ^f  °^«n*  ^^^  * 

^'^  .  ,  ri^httogoto 

it,  but  should  be  ready  when  it  came  on  in  due  course  trial  oo  hit  re- 
cord i  and  that 
as  he  had  entered  it ;  insisting  then,  as  h&did  now  be-   the  pUinciff,. 

fore  the  Court,  that  by  the  rule  of  court  (ft),  if  both  the  ^le»Ted%^$ " 
plaintiff  and  the  defendant  took  down  the  record,  the  ^\^^^  "^' 
the  trial  should  be  by  the  plaintiff's  record  If  he  entered 
it  with  the  marshal,  and  that  the  defendant  could  only 
insist  upon  proceeding  on  his  record  where  the  plaintiff 
had  n^lected  to  enter  his  record.  The  cause,  how- 
ever, was  called  on  as  No.  i.,  and  the  phintiff,  not  ap- 
pearing, was  nonsuited.  It  appeared  by  TindaTs  affi- 
davit, that  the  defendant  had  given  due  notice  of  trial, 
but  that  the  plaintiff,  thinking  the  defendant's  notice 

{a)  Cause  was  to  have  been  shewn  at  Serjt4nts\  lau. 
Ih)  R,  Af.  4  A»n.    %  TtddTs  PracU  8x8. 

S  3  sufficient, 
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1818. 

BftOWN 

Ottlct. 


sufScient,  had  omitted  to  giye  any  until  a  few  days  be- 
fore the  assizes. 

The  case  being  now  called  on, 

Tie  Court  said  that  as  the  plaintiff  had  not  ^ven 
proper  notice  of  trial,  the  entry  of  his  record  was  a 
niisentry  and  of  no  effect ;  that  the  rule  in  M.  4  Jime, 
applied  only  to  cases  where  both  the  plaintiff's  and 
defendant's  records  were  carried  down  in  a  triable 
shape.  The  only  record  so  carried  down  in  this 
case,  was  that  by  proviso.  The  trial  was  therefore 
properly  had  upon  that  record,  and  the  plaintiff  not 
then  choosing  to  appear,  the  nonsuit  was  right.  The 
Court,  however,  set  aside  the  nonsuit  upon  payment  of. 
coats,  and  on  the  plaintiff's  peremptorily  undertaking 
to  try  at  the  next  assizes. 


Sutuitiuy, 


Edwards  against  Susanna  Bethel,  Executrix 
of  R.  Bethel,  deceased. 


whirc  an  cxc      A  SSUMPSIT  ou  promiscs  made  by  JR.  Bethd  in  his 

cutrix  pleaded,      Xx. 

life-time,  and  also  on  promises  by  defendant  since 
the  death  of  the  said  R.  Bethd*  Plea  first,  non- 
assumpsit,  by  R*  Bethelj  deceased,  or  the  defendant 
since  his  death*  Secondly,  ne  unques  executrix,  and 
Thirdly,  plene  admin  istravit.  Upon  all  these  pleas 
issue  was  taken  and  joiared,  and  a  verdict  was  ibund 
for  the  plaintiff  on  the  two  first  issues;  and  for  the 
defendant  oii  the  last,  and  the  postea  was  delivered  to 
the  plaintiff 

actiop,  the  de- 
fendant was  entitled  to  the  general  costs  of  the  triaL 

Gaselee 


1st,  Non-as- 
sumpsit ;  2d, 
Ne  unques  exe- 
cutrix; and  ^^t 
Plene  admiois- 
travit;  and 
issues  on  the 
first  pleas  were 
found  for  ptain- 
tiff*,  and  oil  the 
last  for  'ittrnd- 
ant ;  it  was 
holden  that  the 
last  plea,  being 
a  complete  an- 
swer to  the 


EoWAlDfl 

BsTacL. 
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Gasdee^  in  last  tenn,  obtained  a  rule  to  shew  cause  1818. 
^rby  the  postea  should  not  be  delivered  to  the  de- 
fendant, and  why  the  master  should  not  be  at  liberty 
to  tax  the  general  costs  in  the  cause  for  the  defendant, 
on  the  ground,  that  the  issue  on  the  plea  of  plene  ad- 
ministravit,  which  was  a  bar  to  the  action,  having  been 
feund  for  the  defendant,  the  latter  was  entitled  to 
general  costs,  and  he  said  that  in  Hogg  v.  Qraham  (a), 
the  court  of  C.  P.  held  a  defendant  in  such  a  case, 
entided  to  his  costs,  and  that  Qamans  v.  Hesketh^  and 
Cockson  V.  Drinkwaier  (&),  were  authorities  to  the  same 
enect. 

Mannifig  now  shewed  cause.  The  questimi  in  Hogg 
V.  Graham  was  the  same  as  had  been  decided  in  Cockson 
V.  Drifikmder  and  Gamans  v.  Hesketh^  which  de- 
cisions were  recognized  in  Hinddetf  v*  Russell  (c).  But 
the  dictum  at  the  end  of  the  ease  cited  from  the 
conunon  pleas,  in  which  the  plea  of  plene  administravit 
is  put  on  the  same  footing  as  a  justification  in  treapassi 
is  inconsistent  with  Hindsley  v.  Busselk  A  verdict  for 
the  defendant,  on  a  justification  in  trespass,  shews  that 
the  plaintiff  had  no  cause  of  action ;  but  the  plea  of 
plene  administravit  merely  goes  in  |>rotection  of  the 
asiets,  and  admits  the  cause  of  action,  upon  which  ad- 
mission the  plaintiff  may,  after  a  verdict  for  the  de^ 
fendant,  have  a  scire  facias  against  the  future  assets,  and 
for  that  the  year  books  were  referred  to.  (d)  In  Hinik^ 
ley  ▼.  Busselly  the  defendant  pleaded  first,  non-assumpsit, 
secondly,  plene  administravit,  and  thirdly,  plene  ad- 
ministravit ultra  debts  by  specialty.    Issues  were  joined 

(j)  4  Tdwi.  13^.  9\  »  ^''^^  ^'•^'-  »0»4. 

S  4  upon 
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1818.  -      upon  the  first  two  pleas,  and  upon  the  last  the  plaintiii' 
■■  took  judgment   of   assets   in   futuro.     In    that   afee 

^y^'  ^^^  court  held,  that  the  plamtiff  being  at  all  events 
Bkthel.  entitled  to  judgment  of  assets  quando,  and  having  been 
compelled  by  the  pica  of  non-assumpsit  to  go  down  to 
trial,  was  entided  to  the  general  costs  of  the  cause. 
And  there  the  plea  of  plene  administravit  was  found 
for  the  defendant,  so  that  if  the  issue  on  that  plea  had 
been  considered  by  the  Court  as  having  the  same  effect 
as  an  issue  on  a  justification  in  trespass,  the  defendant 
would  have  been  entitled  to  tbe  general  costs  of  the 
cause  notwithstanding  the  judgment  taken  on  the  third 
plea.  That  case  is  therefore  directly  in  point  Be- 
sides, here  the  defendant  has  put  upon  the  record,  ne 
iinques  executrix,  a  plea  false  within  her  own  knowledge 
and  has  thereby  rendered  herself  liable  for  deb^  and 
oosts,  de  bonis  propriis.  (a)  This  liability  being  per- 
fectly collateral  to  the  question,  as  to  the  sufiBdency  of 
the  assets,  the  verdict  for  the  plaintiff  on  the  second 
ksue,  rendered  it  immaterial  to  enquire  whether  tbe 
defendant  had  fully  administered  or  not. 

Lord  Ellenborough  C.  J.  The  defendant  has  ob- 
tained a  verdict  upon  an  issue  taken  to  a  plea  which  is 
an  unqualified  bar  to  the  action,  and  which  if  pleaded 
alone,  would  clearly  entitle  her 'to  the  general  costs  of 
the  trial,  and  if  that  be  so^  she  ought  not  to  be  placed 
in  a  worse  situation  by  having  pleaded  several  pleas, 
than  she  would  have  been  if  she  had  pleaded  only  one. 
The  plea  of  plene  administravit  being  therefore  of  itself  a 
full  and  complete  answer  to  the  action,  the  defendant 

(a)  I  H^ms,  Sound.  336.  h. 

is 


IN  THE  Fifty-eighth  Year  of  GEORGE  III.  257 

u  in  my  opinion  entided  to  the  postea,  and  to  the        1818. 
fleneral  costs  of  the  trial.  „ 

°  £0WARRS 

agaimt 

Bayley  J.  I  am  of  the  same  opinion.  Although  B*tuel. 
the  defendant  by  pleading  two  unnecessary  pleas,  may 
have  subjected  herself  to  the  costs  of  the  issues  arising 
out  of  those  pleas,  yet  she  is  entitled  to  the  general 
costs  of  the  trial.  The  plea  of  plene  administravit,  is  a 
plea  in  bar,  and  the  issue  upon  that  plea  is  found  for 
the  defen'liant,  and  if  she  had  gone  to  trial  upon  that 
issue  alone^  there  would  have  been  a  verdict  against 
the  plaintifi^  and  a  judgment  against  him.  It  is  true 
it  would  be  a  judgment  subject  to  be  opened  by  scire 
facias,  but  the  plain ti£P  still  would  have  had  his  costs; 
the  defendant  then  by  pleading  double,  ought  not  to 
lose  any  advantage  that  she  otlierwise  would  have  had 
by  pleading  single.  The  fact  of  having  pleaded  several 
matters  can  make  no  difference  as  to  the  plea  upon 
whidi  she  has  succeeded.  The  plaintiff  here  claims 
payment  only  out  of  one  fund,  viz.  the  assets  of  the 
testator,  and  the  defendant  by  proving  that  those  are 
iblly  administered,  shews  that  there  is  no  such  fund 
out  of  which  the  plaintiff's  demand  may  be  satisfied* 
It  has  been  said  that  the  defendant  having  pleaded  a 
plea  false  within  her  own  knowledge,  has  thereby  sub- 
jected herself  to  the  general  costs,  but  it  seems  to  me,  ' 
that  that  can  make  no  difference,  inasmuch  as  that 
plea  is  joined  with  another  which  goes  in  bar  of  the 
whole  action.  I  am  therefore  of  opinion  that  the  de- 
fendant is  entitled  to  the  general  costs,  and  that  this 
mle  ought  to  be  made  absolute. 

Abbott  and  Holroyd  Js.  concurred. 

Rule  absolute. 

Gaseke  and  Casierd  were  to  have  supported  the  rule. 
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stitrdtf,  Saunders  against  Newman. 

The  occupier      HTHE  declaration  stated,  that  plaintiff  was  possessed 

of  a  mill  may         X  .n         .  i     i  ^        - 

miintain  an  of  a  water-miU,  With  the  appurtenances,  &C.,  m 

forcing  back  which  mill  he  had  used,  exercised,  and  carried  on,  and 

jaringhismill  *till  of  right  ought  to  use,  exercise,  and  carry  on  the 

although  he  has  trade  and  business  of  a  miller;  and  that  the  defendant 

not  enjoyed  it 

precisely  in  the  was  possessed  of  another  mill  and  mill-pond,  and  that 
aoyearffand  the  water  of  a  Certain  stream  from  time  immemorial 
hiwe!??o  be'^no  ^ad  flowcd,  and  still  of  right  ought  to  flow  in  its  usoai 
defence  to  inch    channel  unto  the  mill  of  the  plaintiff,  and  from  dience 

an  action  tnac  • 

the  occupier  unto  the  mill  and  mill-pond  of  defendant,  and  from 

few'yeari,  the  mill   and   mill-pond   of  defendant  in    its   usual 

mill  a  wheel  of  channel,  without  being  penned  or  forced  back  so  as  to 

Sbuf  re'"'  occasion  any  injury  to  the  plaintiff's  miU;  yet  the  de- 

w!ter^han  th  ^^^^^^^otj  ^^^  knowing  the  premises,  wrongfully  kept 

old  one,  al*        and  continued  a  hatch-dam  or  mill-head  of  and  belong- 
though  the  de' 
claration  staled  iug  to  his  mill-pond,  raised  to  a  much  greater  height 

be  possessed  of  than  the  same  had  theretofore  been,  whereby  large 
iui^niT^t  to"'  quantities  of  water  of  the  stream  which  ought  to  have 
%l"  ^"^'^"^  flowed  and  escaped  from  and  out  of  the  defendant's  mill 
and  mill-pond  in  its  usual  channel  below  the  same  mill) 
and  away  from  the  mill  of  plaintifi^  was  greatly  pre- 
vented from  flowing  and  escaping  from  the  mill  and 
mill-pond  of  defendant,  as  the  same  otherwise  would 
have  done,  and  by  reason  of  such  obstruction  quantities 
of  the  water  and  stream  were  penned  and  forced  back 
against  the  wheel  of  the  plaintiff's  mill,  whereby  plain- 
tiff was  prevented  from  working  his  mill,  to  his  damage, 
Sac  Plea,  general  issue.  At  the  trial  before  Mr.  J. 
Burroisgh  at  the  last  assizes  for  the  county  of  Wilis^  it 

5  appeared 
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appared  hi  evidence  that  the  plaiftti£F's  mill  was  built        1818. 
on  the  site  of  an  old  mill  which  had  existed  in  that  spot  "' 

Saunders 

for  a  space  of  at  least  forty  years  before.  In  1801  this  n^aiiut 
old  mill  was  burnt  down,  and  the  plainti£P  then  built 
tlie  present  mill,  with  a  wheel  of  the  same  dimmsions 
and  on  the  same  level  with  the  former  one.  Since  that 
period,  however,  he  had  erected  a  new  wheel  of  diifer- 
ent  dimensions,  but  requiring  less  water.  The  le^l 
of  the  water  however  continued  the  same.  It  was  for 
an  injury  to  this  last  wheel  that  the  action  was  brought 
Upon  these  facts  the  learned  Judge  was  of  opinion, 
^'  that  as  this  was  an  action  founded  on  the  plaintiiTs 
possession,  and  for  an  injury  to  that  possession,  and  as 
he  had  not  enjoyed  his  mill  in  the  state  in  which  it  was 
when  the  injury  was  sustained  for  the  space  of  twenty 
years,  he  was  not  entitled  to  recover :  that  if  the  mill 
had  remained  in  the  state  in  which  it  was  when  rebuilt 
in  1 801,  he  would  have  been  entitled  to  maintain  liis 
action  for  an  injury,  but  he  thought  fit  to  alter  it,  and 
to  make  a  new  wheel  so  materially  different  from  the 
former,  that  the  evidence  of  his  right  was  gone;  and 
this  being  his  own  voluntary  act,  the  learned  Judge 
thought  that  he  could  not  maintain  the  action  on  the 
ground  of  possession,  for  he  could  only  support  it  by  a 
medium  of  proof,  not  that  this  was  the  same  wheel,  but 
that  if  the  old  wheel  had  remained,  the  acts  of  the  de- 
fendant would  have  injured  him  in  that  state.''  On  this 
the  plaintiff  was  nonsuited,  and  a  rule  having  been 
obtained  last  term  by  Gaselee  for  setting  aside  this 
nonsuit, 

Pett  Seijt.  and  Casberd  diewed  cause.     The  plaintiff 
haying  declared  merely  on  his  possession  cannot  main- 
tain 
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1 81  S»  tain  this  action  against  the  defendant,  who  appears  vpar 
*"*"^  the  evidence  to  have  had  an  ancient  mill.  To  suroort 
MgtiMt  this  action,  the  plaintiff  must  either  shew  that  his  own 
mill  was  an  ancient  mill,  of  must  set  forth  some  pre^ 
scriptive  right  as  in  an  action  for  infringing  a  right  of 
common,  or  for  not  grinding  com  at  a  particular  mill. 
In  each  of  these  eases  a  prescriptive  right  most  be 
shewn.  Reasoning  therefore  from  analogy,  it  most  be 
inferred  that  this  action  being  for  an  infringement  on  a 
mode  of  ^ojing  a  mill,  which  mill  is  not  claimed  b; 
prescription,  cannot  be  supported.  In  i  BdU^s  Abridg. 
p.  107.  pi.  16.  it  is  said,  **  If  I  have  a  mill  by  prescrip- 
tion, and  another  erect  a  new  mill,  and  force. back  the 
wat^r  on  my  mill  so  as  to  do  me  an  injuiy,.  I  may  hare 
an  action  on  the  case.''  From  which  it  is  to  be  inferred 
that  the  person  bringing  such  an  action  must  have  a 
prescriptive  right  to  the  mill :  no  such  right  is  claimed 
by  the  plaintiff  in  this  case,  although  he  does  daim  s. 
prescriptive  right  to  the  water* 

Lord  Ellenborougu  C.  J.  The  plaintiff  in  this 
case  has  declared  that  he  was  possessed  of  a  mill,  and 
that  the  water  has  been  used  to  flow  in  a  particular 
manner.  Now  if  by  any  alteration  lower  down  the 
stream  the  water  be  prevented  from  escaping,  as  it  has 
usually  done,  and  tliat  be  to  the  prejudice  of  the  owner 
of  the  mill,  it  seems  to  me  to  form  the  ground  of  an  ac- 
tion against  the  party  so  obstructing  the  water.  If 
indeed  the  plaintiff  had  stated  in  his  declaration  his 
right  to  be  in  respect  of  a  mill  of  a  given  construction^ 
the  result  might  have  been  different;  but  in  the  present 
case  there  must  be  a  new  trial. 

B  Bayixy 
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Bayley  J.  I  do  not  see  how  the  alteration  of  the  1818. 
wheel  can  make  any  difference  in  this  case;  at  least  so  ««— 
fcr  as  to  withdraw  it  from  the  consideration  of  the  jury.  ^Lahst* 
It  seems  to  me  that  all  the  allegations  in  the  declaration 
were  prored :  the  plaintiffproved  that  he  was  possessed 
of  a  mill,  and  that  the  water  had  flowed  from  time  im- 
memorial in  a  particular  channel,  and  that  the  defendant 
had  obstructed  it.  The  objection  therefore,  if  any,  must 
be  upon  the  record.  If  a  person  stops  the  current  of  a 
stream  which  has  immemorially  flowed  in  a  given  direc- 
tion, and  thereby  prejudices  another,  he  subjects  him- 
self to  an  action.  I  iherefore  think  that  there  must  be 
a  new  trial. 

Abbott  J.  When  a  mill  has  been  erected  upon  a 
stream  for  a  long  period  of  time,  it  gives  to  the  owner 
a  right  that  the  wtfter  shall  continue  to  flow  to  and  from 
the  mill,  in  the  manner  in  which  it  has  been  accustomed 
to  flow  during  all  that  time.  The  owner  is  not  bound 
to  use  the  water  in  the  same  precise  manner,  or  to  apply 
it  to  the  same  mill :  if  he  were^  that  would  stop  all  im- 
provements in  machinery.  If,  indeed,  the  alterations 
made  from  time  to  time  prejudice  the  right  of  the  lower 
mill,  the  case  would  be  diflerent ;  but  here  the  altera- 
tion is  by  no  means  injurious,  for  the  old  wheel  drew 
more  water  than  the  new  one*  I  therefore  think  that 
in  this  case  the  nonsuit  should  be  Set  aside. 

HoLROTD  J.  The  rule  laid  down  in  Bealy  v.  Sfiaw  (a) 
by  Mr.  J.  Z>  Blanc  is  this,  *^  that  after  the  erection  of 
works,  and  the  appropriation  by  the  owner  of  the  land 

of 
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1818.        of  a  certain  qnantity  of  the  water  flowing  orerit,  if  a 
proprietor  of  other  land  afterwards  take  what  remains 

igahst         of  the  water  before  unappropriated,  the  first-mentioiwd 
owner,  however  he  might  before  such  second  appropri- 
ation have  taken  to  himself  so  much  more,  cannot  do  80 
afterwards."    The  defendant  therefore  had  no  r^t 
to  use  the  water  in  this  case  after  the  erection  of  plain- 
tiff's mill,  in  a  different  manner  than  it  had  been  accm- 
tomed  to  be  used  befrae;  for  at  all  events  by  that  act 
the  plaintiff  appropriated  to  himself  the  water  flowing 
in  that  particular  way.    Now  the  water  used  to  flow 
without  the  obstruction  complained  of.     The  defendant 
therefore  can  have  no  right  to  turn  the  water  bock  upon 
the  plaintiff's  mill.     The  change  of  the  wheel  can  make 
no  diflerence;  because  at  the  time  it  was  done  it  was 
certainly  lawfid  for  the  plaintiff  to  make  the  alteration. 
Then  if  that  be  so^  the  defendant  by  his  subsequent  act 
cannot  deprive  the  plaintiff  of  an  advantage  which  he 
had  already  lawfiiUy  acquired*     I  am  therefore  of 
opinion  that  the  nonsuit  must  be  set  aside. 

Rule  dbsdntTe.  (a) 

Gaseke  was  to  have  supported  th^  rule. 

{a)  Sec  Uutnfscttse.ARfp'  87. 


IN  THE  Fimr-EIGHTH  YsAR  OF  OEOROE  III.  2G3 

1818. 

The  King  against  The  Company  of  Proprietors  j^^^' 
of  the  Caldeb  and  Hebble  Navigation. 

TJPON  hearing  the  appeal  of  the  company  of  pro-  Where  a  su- 

prietors  of  the   Colder    and  Hebble  nayigation  the  proprietori 

against  a  rate  made  for  the  reh'ef  of  the  poor  of  the  ukemeiln 

township  of  Alverthorpe  with  J^omeSy  whereby  the  said  '^fp^*  of  ves- 

,        -.  „  ieb  navigating 

COmpan  J  stood  rated  as  follows  r  the  same,  and 

I  '  1  J     cxprenlyex- 

l*  5.    Oi   empted  loch 

The  Company  of  PrqprietoM  of  the  OUder  '^jm^^T^^i 

and  HeUde  Navigation,  for  the  land  occa-  ?*«*.  rates,  &c 

**  .itwmshoidea 

pied  by  the  canal  and  banks         -  -  j;     o    o  that  the  land 

House  of  lock-keeper  and  garden  occupied  thecinalinis 

^,  ,^,  alio  thereby  ex- 

therewith  -  -  -  -  O    lO     O   empted  from 

The  sessions  confirmed  the  rate,  subject  to  the  opinion  p^"^'*  '**^* 
of  this  Court  upon  the  following  case : 

By  an  act  passed  in  the  ninth  year  of  the  reign  of 
his  present  Majesty  relating  to  the  said  navigation,  the 
said  Company  of  Proprietors  were  empowered  to  take 
rates  and  duties  in  respect,  of  vessels  navigating  the 
canal ;  and  it  was  thereby  enacted  that  the  said  rates  or 
daties  should  at  all  times  thereafter  be  exempted  from 
the  payment  of  any  taxes,  rates,  assessments  or  impo- 
sitions whatsoever  any  law  or  statute  made  or  to  be 
loade  to  the  contrary  thereof  notwithstanding,  but 
the  act  did  not  contain  any  express  exemption  of  land 
taken  by  the  Company  for  the  purpose  of  the  naviga* 
tion  firom  the  payment  of  rates  and  taxes  ms  land. 
The  quantity  of  land  within  the  township  of  Alver^ 
Thorpe  with  Thomei  taken  by  the  proprietors  of  the 
navigation  by  virtue  of  the  powers  given  them  by  the 

act 
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act  for  that  purpose^  and  upon  which  they  made  a 
lock  and  a  cut  or  canal  and  banks  to  the  same  was 
about  six  acres,  and  of  the  full  value  of  ten  pounds  per 
annum,  if  occupied  in  like  maner  as  the  other  land 
within  that  township.  Before  the  land  was  so  takeu  by 
the  proprietors  it  was  rated  and  assessed 'as  other  lands 
within  the  township,  to  the  poor  and  other  rates.  He 
proprietors  buiit  a  lock-house  upon  part  of  the  lands, 
and  the  same  was  occupied  by  their  lock*keeper  toge- 
ther with  other  parts  of  the  land  as  a  garden  to  the 
houses  and  for  which  house  and  garden  the  Company 
agreed  to  pay  a  proportion*  of  the  rate,  resisting  only 
the  rate  upon  the  land  covered  with  water,  and  that 
which  was  used  merely  for  the  towing  path  and  banks; 
from  which  the  proprietors  derived  no  other  emolument 
than  the  rates  and  duties.  The  Sessions  being  of 
opinion  that  notwithstanding  the  exception  the  said 
company  of  proprietors  were  liable  to  be  rated  and 
assessed  to  the  relief  of  the  poor  for  the  land  in  question 
as  land,  confirmed  the  rate. 


lUchardson  and  E.  Aldersm  in  support  of  the  order 
of  sessions.  Before  the  passing  of  the  9  G.  3.  tke 
land  nojw  occupied  by  the  canal  was  productive  of 
rates  to  the  town.  The  Company  have  taken  this 
under  the  act,  and  it  is  in  its  present  state  produc- 
tive of  profit  It  may  be  said,  however,  that  this  profit 
is  exempted  from  rates ;  but  it  is  observable  that  there 
is  no  special  exemption  of  the  land :  and  the  section  re- 
lied upon  by  the  other  side,  which  is  to  be  found  in  the 
Leeds  and  Liverpool  canal  act,  seems  to  have  beox 
there  inserted  by  the  legislature  ex  abundanti  cauteli 
When  this  act  passed,  it  was  not  settled  hiw  that  tolls 

per 
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per  se  were  not  rateable.     The  exemption  here  must        1818. 
be  construed  reasonably ;  the  canal  company  have  land  •    - 

within  the  township,  and  that  land  Is  productive.  The  against 
sessions  have  stated  that  occupied  as  other  land  it  would  and  Hcbblk 
be  of  the  value  of  icl.  per  annum.  In  Bex  v.  Dock  eom^Vuy? 
Company  of  Hull  (a),  the  act  made  the  dock  shares  there 
rated  personal  property,  and  although  personal  pro- 
perty was  not  rated  in  that  town,  and  the  dock  shares 
were  inserted  in  the  rate  as  land,  the  Court  there  held 
that  the  statute  must  be  construed  reasonably,  and  that 
the  shares  must  notwithstanding  be  subject  to  the  rate. 
So  her^  this  exemption  must  be  construed  reasonably, 
and  not  according  to  the  strict  letter;  and  the  reason- 
able construction  is  that  the  tolls  shall  be  exempted 
from  taxation  to  their  full  extent,  but  that  the  land  oc- 
cupied by  the  company  shall  pay  the  same  rates  as  it 
did  before.  The  exemption  in  this  case  dificrs  from 
that  in  the  Leeds  and  Liverpool  canal  act  for  this  rea«- 
son,  that  tlie  navigation  was  a  river  navigation,  made  for 
the  purpose  of  rendering  navigable  the  old  bed  of  the 
rifer  which  before  the  act  was  not  rateable,  but  the 
Leeds  and  Liverpool  canal  was  cut  entirely  through 
land  previously  rateable,  and  the  attention  of  the  legis- 
latare  was  more  likely  to  be  called  to  the  exemption 
which  would  therefore  be  more  precise  in  its  terms, 
although  in  substance  the  same.  In  Bex  v.  Scul- 
coates  (6),  no  profit  was  received  within  the  parish,  and 
indeed  the  trustees  there  were  public  officers  receiving 
no  private  benefit  for  themselves.  This  case  is  not 
easily  distinguished  from  Bex  v.  Gardner,  (r)  The 
areas  rated  in  that  case  produced  no  profit  per  se,  they 

Vol.  I.  T  a  era 
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were  merely  condociye  to  the  convenient  ocoi^wlioii  of 
the  other  premises,  yet  they  were  held  riU;^aUe;  now 
here^  taking  the  argument  on  the  other  side  in  its  M 
extent,  the  exemption  of  the  rates  and  duties  does  but 
make  the  land  unprodactive  of  profit  per  se;  it  ma; 
stiU,  however,  be  conducive  to  the  convenient  oceapft- 
tion  of  the  other  premises  belonging  to  the  compssy, 
which  are  mentioned  in  the  case;  and  if  so^  tbentbe 
rule  laid  down  in  Rex  v.  Gardner  will  apply^  and  tk 
Couit  will  Hot  enter  into  the  quantum,  which  was  a 
question  for  the  sessions. 

Topping  and  Scarlett^  contra.  To  render  proper^ 
rateable  it  must  produce  profit,  and  be  locally  situate 
within  the  parish :  it  is  stated  in  this  case  that  the  only 
profit  arises  from  the  rates  and  duties.  These  are  ex- 
pressly exempted  from  the  poor  rates  by  the  very  terms 
of  the  act  of  parliament.  It  has  then  become  as  on- 
productive  property,  and  is  consequently  not  rateable. 
In  the  Leeds  and  Liverpool  canal  act  (a)  there  is  a  spe- 
cial exemption  of  rates  and  duties,  leaving  the  company 
liable  to  be  rated  to  the  extent  of  the  value  of  the  hmd. 
It  is  cle^,  therefore^  that  but  for  this  special  exemption 
the  land  would  not  be  rateable.  Where  the  l^Ia- 
ture  intend  to  exempt  in  this  special  manner  they  use 
precise  words.  If  the  argument  on  the  other  side  were 
adopted  it  wouM  be  a  virtual  repeal  of  the  act.  The 
value  here  affixed  by  the  sessions  is  a  mere  imaginary 
value.  It  is  strange  that  although  this  navigation  has 
existed  since  1769,  no  attempt  to  rate  it  should  ever 
have  been  made  before. 


W  jiftfUisij. 


Lord 
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Lord  Ellenborough  C.  J.     The  eircumstance  of 
this  pri^erty  not  having  been  rated  for  so  long  a  period 
has  considerable  weight  in  inducing  roe  to  conclude 
that  it  is  not  rateable.     The  question  is  upon  the  con- 
struction of  the  particular  terms  used  by  the  legislature 
in  this  act  of  parliament.     The  rates  and  duties  are 
thereby  exempted  irotn  the  payment  of  any  taxes,  rates^ 
asKssments^  or  impositions  whatsoever.     In  respect  of 
what  Were  these  rates  and  duties  then  received  ?    They 
^ere  received  in  respect  of  the  land,  of  the  manual 
labour,  and  of  the  stowage  of  the  vessels  in  which  goods 
were  transported.     By  estimating  the  value  of  these 
component  parts  you  form  cumulatively  the  value  of 
the  rates  and  duties.     When  the  legislature,   there- 
fore^ exempts  those  which  are  the  aggregate,  it  must 
have  intended  to  have  exempted  the  component  parts^ 
of  which  the  land  (which  is  here  rated)  is  one.     In 
the  Leeds  and  Liverpool  canal  act  there  was  a  special 
exemption.    There  the  legislature  made  use  of  plain 
and  unequivocal  language :  and  if  such  had  been  found 
m  this  act  they  could  not  have  been  misunderstood, 
bot  there  are  no  such  words,  and  therefore  it  seems 
to  me  that  the  rates  and  duties  being  exempted,  there 
b  nothing  left  for  which  the  company  can  be  rateable, 
and  that  diis  order  of  sesssion  must  be  quashed. 
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Batlet  J.  I  own  that  I  have  felt  great  diflBculty 
m  the  coufse  of  this  argument,  and  even  now  my  mind 
is  not  fdly  settled  upon  the  point  The  question  arises 
upon  the  effect  of  this  exemption.  When  the  act  passed, 
it  was  supposed  that  tolls  were  eo  nomine  r^iteable  i  that 
has  indeed  been  since  found  to  be  inaccurate;  but  they 
were  then  considered  to  be  rateable  to  the  iull  eittent  of 
T  2  their 
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tbeir  yaloe^  and  in  the  place  where  they  were  collected, 
which  wa«  productive  of  great  injustice.  The  im- 
pression upon  my  mind  was,  that  the  legislature  meant 
by  ibis  exemption  only  to  prevent  the  company  from 
being  rated  £>r  the  tolls  eo  nominei  and  in  the  place 
where  they  were  collected,'  but  not  to  exempt  them 
generally  from  the  poor  rate ;  and  if  that  had  been  S0| 
then  the  most  convenient  standard  for  estimating  the 
rate  would  be  the  value  of  the  land  before  it  had  been 
converted  into  a  canal,  which  is  the  standard  adopted 
by  the  sessions  in  thu  case*  But  inasmuch  as  the 
canal  is  for  the  public  good,  and  not  merely  for  the 
private  benefit  of  individuals*  it  is  possible  the  1^»- 
lature  may  have  intended  to  give  this  general  exemp- 
tion, and  the  construction  derives  considend)Ie  fbrse 
from  the  special  words  of  the  exemption  in  the  Leeds 
and  Liverpool  canal  act.  For  it  would  not  have  been 
necessary  to  have  introduced  such  words  in  that  act, 
if  without  them  the  same  construction  would  have 
obtained.  It  may  be  just  that  the  property  in  this  case 
should  continue  subject  to  the  rate^  but  I  incline  to 
think,  that  for  this  purpose  express  words  in  the 
exemption  are  necessary. 


Abbott  J.  I  am  also  of  opinion  that  the  order  of 
sessions  should  be  quashed.  It  appears  that  the  rate& 
and  duties  form  the  only  profit  arising  out  of  the  land. 
These  the  legislature  has  expressly  exempted  firom  the 
payment  of  the  poor  rates  and  the  only  profit  of  the 
land  being  exempted,  it  would  be  a  strong  thing  to  say 
that  the  land  itself  should  still  continue  subject  to  the 
rate.  At  the  tune  of  passing  this  act,  tolls  were  con- 
sidered eo  nomine  rateable ;  but  I  can  find  no  instance 

14  in 
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in  which  the  tolls  having  been  rated,  the  land  has  also 
been  rated  in  respect  of  any  other  profit.  The  oldest 
case  upon  this  subject  is  the  case  of  the  King  v*  Wick* 
ham  Market  (a):  there  the  market-place  was  the  thing 
rateable  and  the  tolls  were  the  measure  of  it  value. 
Hie  rate  however  in  that  case  was  imposed  upon  the  tolls. 
In  the  King  v.  Cardington  (&),  the  rate  was  also  imposed 
upon  the  tolls,  although  the  sluice  where  they  were 
recdved  was  the  property  rateable;  then  i^  as  appears 
from  these  cases,  by  the  word  tolls  may  be  meant  the 
thing  in  respect  of  which  the  tolls  are  received,  the 
exempdon  of  tolls  by  the  legislature  must  be  con- 
sidered as  an  exemption  of  that  in  respect  of  which 
they  are  receivable.  That  in  this  case  is  the  land,  and 
I  therefore  think  that  the  land  is  exempted  from  the 
rate. 
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NiTtgation 
Coaipany> 


HoLBOTD  J.    I  am  of  the  same  opinion^    A  rate 

on  land  is  in  effect  a  rate  on  the  profits  of  the  land, 

for  where  there  are  no  profits,  there  is  no  beneficial 

occnpatioD,  now  the  rates  and  duties  being  exempted 

in  this  case^  and  there  being  no  other  profits  of  the 

land,  I  think  the  land  itself  must  be  conndcred  as 

exempted. 

Order  of  Seitions  quashed. 


(m)sXible,SAO' 


{b)  CtfTV/.jSi. 


T  3 
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18  L8. 


y^l^Z'  ^^^    ^^^    against   The    Inhabitants  of 

Brighthelmstone. 

AsoIdier.vhiUt  H^WO  jiistices  renioved  WiUiam  Lancaster  and  his 

lay  [n^barracks  ^ur    children    from    Gloucester    to    BrigkAdmr 

Wcth^re*for  ^tone.      The    pauper   had    been   Serjeant   to   odc  of 

famiT*^o"fhc  ^®  companies  in  the  South  Gloucester  militia,  which 

yearly  value  of  lay   in    barracks  at   BrigAthdmstone^  and  performed 

I  o/.,  and  resided  ,     . 

therein  more      all  the  duties,  and  received  all  the  advantages  inci- 

than  forty  days)     j,  «...  •  ^    •*      *  t      \* 

Held  that  this  dent  to  his  Situation  as  seijeant,  and  during  that  tune 
to*settle°m"lf  ^^^  taken  a  tenement  there  of  the  value  of  i  of.  a  year 
that  hcThc^cby  ^^-  °^°^^  ^°  ^^^^^  ^^  ^^  resided  with  his  family  for 
gained  a  settle-  mpre  than  forty  days.  Upon  appeal,  the  court  of 
quarter  sessions  confirmed  the  order  of  removal,  sub- 
ject to  the  opinion  of  the  Court  of  King's  Bench, 
.  whether  by  such  renting  and  r^idence  the  said 
William  Lancaster  gained  a  settlement  in  BrightkeUh 
stone  or  not. 


ment. 


Ndan  and  Twiss^  in  support  of  the  order  of  sessioos, 
cited  Bex  v.  HeUingly{a\  and  contended  t^at  the 
party  during  the  time  he  resided  on  this  tenement, 
which  was  above  forty  days,  was  irremovable  by  the 
parish  oflBcer,  and  therefore  gained  a  settlement  by 
such  residence. 

The  Court  then  called  upon 

BoUafid  and  Norton^  contra.  T^is  point  was  only 
adverted  to  in  Rex  v.  HeUingly,  but  was  not  decided; 
and   if  this    be   held  to    be    a    settlemoit,  it  will 

(«}  io£«f/,  41. 

X2  entail 


BrightmelM" 

STONE. 
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entail  very  heavy  burthens  upon  those  parishes  in  1818. 
whid^  as  in  Brighihelmstonei  large  bodies  of  troops  are 
usually  quartered.  In  R.  v.  Si*  Jwnesj  in  Bury  St  Ed^  agaimt  ^ 
mund^s{a\  Lord  EUenborougb  held  that  a  pauper  tantsof  * 
detained  by  an  accident  in  breaking  his  leg,  could  not 
be  considered  as  a  person  coming  to  settle^  he  not 
hainng  come  into  the  parish  animo  morandi.  So  here 
the  Serjeant  has  no  animUs  morandi,  his  movements 
bebg  at  the  absolute  disposal  of  the  crown,  who  might 
order  him  away  at  a  minute's  notice.  He  cannot 
therefore  be  considered  as  coming  to  settle  on  a  tene- 
ment, which  the  statute  of  13  &  14  Car.  2.  r.  12.  ab- 
solutely requires.  Besides,  by  the  case  it  is  stated, 
that  the  pauper  received  all  the  advantages  incident  to 
his  situation  as  serjeant.  Now  lodging  money  is  one 
of  those  advantages.  Tliis  house  therefore  which  he 
took  with  the  lodging  money  is  to  be  considered  quasi 
a  barrack,  and  his  occupation  an  occupation  by  him 
on  the  part  of  the  public.  By  the  third  section  of  the 
motiny  act,  it  appears  that  the  legislature  consider  that 
a  soldier  during  service  has  his  power  of  acquiring  a 
settlement  suspended.  For  that  clause  makes  his  exa- 
mioation  before  the  magistrates  conclusive  evidence  of 
his  last  l^gal  settlement.  And  accordingly  it  has  been 
determined  by  this  Court,  that  during  that  period^  he 
cannot  gain  a  settlement  by  hiring  and  service.  Hefe 
he  had  not  the  absolute  right  of  staying  in  the  parish 
forty  days.  And  though  he  stayed  in  fact  longer^  th«t 
nudkea  no  difference.  For  be  might  stay  a  year  as  a 
serviBDt,  and  yet  it  has  been  ruled,  that  he  woidd  nereis 
theless  gm  ao  settlement  by  that 

(0}  io£ast,%s- 

T4  Lord 
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1818.  Lord  Ellenborough  C.  X    In  this  case,  it  seems  to 

Ine,  that  the  sessions  have  drawn  the  right  condasioa. 
against         It  is  Contended  that  the  party  here  had  no  intention 
untsof  "     of  coming  to  settle  at  Brighthelmsieme  s    that  is  act 
"''n'oNr.''*''    correct;  certainly  lie  had  the  intention  of  settling  there, 
subject  however  to  the  power  of  those  who  directed 
his  movements.     The  case  states  that  he  himself  took 
the  tenements  as  a  lodging  for  himself  and  his  family. 
Now  suppose  an  action  then  to  have  been  brought 
against  him  for  non-payment  of  rent,  he  clearly  could 
not  set  up  as  a  defence,  that  he  was  not  the  tenant  of 
the  premises;    then  if  he,  as  a  tenant,  occupied  this 
house  of  the  yearly  value  of  loL  and  upwards,  he  was 
during  his  occupation  irremovable,   and  that  having 
continued  for   forty  days,   he  has  gained  a  settlement. 
But  it  is  said  that  the  mutiny  act  prevents  a  soldier 
from  gaining  a  settlement;  that  act,  however,  contains 
no  such  express  provision:  the  clause  enabling  every 
soldier  to  be  examined  as  to  his  settlement,  does  not 
disqualify  him  from  obtaining  a  new  one.     The  case 
of  hiring  and  service  is  quite  distinguishable  from  this; 
that  proceeds  on  the  ground  of  a  person's  not  being 
permitted  to  contract  two  relations  inconsistent  with 
each  other.     In  order  to  gain  a  settlement  by  hiring 
and  service,  he  roust  engage  to  serve  at  all  events  for  a 
year;  now  a  soldier  has  not  the  capacity  to  render 
such  service ;  for  an  order  from  the  war  office  may, 
at  any  time,  intervene,  and  take  him  from  his  master's 
control.     The  case  of  taking  a  tenement  is  quite  dif- 
ferent; he  does  not  there  engage  to  reside  in  it  for 
any  definite  period,  and  if  he  does  actually  reside  for 
forty  days  it  is  sufficient.     If  not,   it  would  equally 
follow,  that  supposing  an  estate  to  have  devolved  upon 

him 
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him  by  act  of  law,  or  that  he  had  made  a  purchase  to         1818. 
the  amount  of  30A1  still  no  settlement  would  be  gained        *— * 

^  The  King 

by  him*  agAuiu 

Order  of  Sessions  confirmed.     '^^  intiabi- 

Untf  of 
Briobtii^ch- 


The  King  against  The  Inhabitants  of  Hincsxey.  ^^^' 

jn,  28th. 

nPHE  pauper,  fVilUam  Sansom,  atid  Elizabeth  his  wife,   An  iodenture 

were  removed  by  an  order  of  justices  from  the  li-  oVeMeeri*tn!i^ 

berties  of  Afanis  Kirly^  in  the  county  of  Warwick^  (which  o5')J^7"^^^J*'' 

liberties  have  overseers  appointed,  and  maintain  their  own  cnunty  of  }rur. 

'     .     r  .  ,  ^    ,  .  ,    .  wH  with  the 

poor  separately  from  the  other  parts  of  the  parish,)  to  consent  of 

the  parish  of /ff iicA/^,  in  the  coanty  of  Xrffc^j^^.    The  Mf^cooaty/^ 

sessions^  on  appeal,  confirmed  this  order,  subject  to  the  tpprenH^to^*^ 

opinion  of  the  Court  of  King's  Bench  on  the  following  the  »uot  ^f'" 

case:  Leicester,  and 

the  justices  in 

The  pauper  was  bound  apprentice  by  the  church-  their  written 
wardens  and  overseers  of  the  liberties  of  Monks  Kirly^  the  margin  de- 
to  Jb^n  Wright  oi  Hinckley^  by  a  parish  indenture,  of  selves  as  jatices 


c 


the  third  of  August^  1795,  which  stated  that  J.  B.  and   Ij-^^^Ju^'^Sm 
E,  iff.,  churchwardens  of  the  liberties  of  Monks  Kirhy.   ^I'*^  |*  *"*• 

*^      cientlf  appeared 

in  the  county  of  Warwick,  and  S.  C.  and  J.  T.,  over-  }^*^  they  were 

^  ju&ticesofthc 

seers  of  the  poor  of  the  said  liberties,  Jy  and  with  the  connty  of  *Kir- 
consent  of  the  justices  of  the  peace  for  the  said  county^ 
whose  names  were  thereto  subscribed,  had  placed 
William  Sansom,  aged  eight  years  or  thereabouts,  a 
poor  child  of  the  said  liberties,  apprentice  to  John 
Wright,  of  the  parish  of  Hinckley,  in  the  county  of 
Leicester,  firame- work-knitter,  with  him  to  dwell  and  . 
serve  fi'om  thence  until  the  apprentice  should  accom- 
plish his  full  age  of  twenty-one  years,  accordmg  to  the 
statute  in  that  case  made  and  provided.  The  indenture 
was  duly  executed  by  all  the  parties  thereto,  and  in  the 

margin 


HiNCKLBT. 
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181 8.  nargoi  the  magistratef  stated  their  consent,  bat  de- 
scribed  themselves  as  justices  for  ike  county  aforesaid, 
•%«fut  The  pauper  served  his  master  under  this  indenture  in 
tantt  of  the  parish  of  Hinckley  from  the  date  of  the  indenture 
until  its  expiration,  and  during  the  whole  of  that  period 
slept  in  that  parish.  The  magistrates  who  signed  the 
allowmnce  of  the  indenture  were  magistrates  for  the 
county  of  Waraoick^  and  also  for  the  county  of 
Ijeice$ler. 

ReymiMs  and  Hafbech^  in  suf^rt  of  the  ondcr  of 
sessions,  stated  that  the  question  was,  whether  the  in* 
denture  had  been  improperly  allowed  by  die  magistrates. 
In  order  that  it  be  so  allowed,  it  must  appear  that  they 
were  justices  of  the  county  of  Warwick  g  and  they  oon* 
tended,  that  this  sufficiently  ai^etred  on  tbeik»  of  the 
instrument;  for  it  states,  that  the  churchwarden  of 
Monks  Kirby^  in  the  county  of  Warwick^  by  the  amsent 
of  the  justices  of  the  peace  for  the  said  county,  bouid 
the  pauper;  then  the  allowance  of  the  magistrates, 
stating  them  to  be  justices  of  the  county  aforesaid,  must 
refer  to  the  same  county,  which  is  Warwick. 

Qumeyy  "Reader^  and  AdamSy  contra,  contended  that 
in  this  case  it  was  uncertain  to  which  of  the  counties 
the  justices  belonged ;  for  in  the  body  of  the  indenture 
two  counties  ar^  named,  viz.  Leicesia-  and  Warwick: 
the  word  ^'aforesaid*'  tlierefore  may  refer  to  eitlier; 
and  they  relied  upon  the  cases  of  Rex  v.  Stepney  (a),  and 
Bex  V.  Chilverscoton.  {b) 

Lord  EiXEi^BoaouGH  C.  J.  It  is  quite  clear  that 
the  words  <^  county  aforesaid"  can  only  refer  to  the 

{a)  %B9$t.  ^^  I  {V)  %  r.M.  178: 

county 
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county  of  Warmiek.  The  justices,  we  must  presume, 
read  the  indeature  before  tbey  allowed  its  and  indeed 
their  very  words  of  reference  prove  that  it  must  have 
been  so :  then  if  they  did  read  it,  they  must  have  known 
that  t)My  had  no  authority  to  act,  except  as  justices  of 
the  county  of  Warmiek*  The  question  after  all  r^^aOy 
\sy  whether  said  county  and  county  aforesaid  mean  the 
same  thing.  If  they  do,  it  is  evident  from  the  body  of 
the  instrument  that  the  words  <<  said  county''  can  only 
apply  to  the  county  of  Warmiek.  It  will  follow,  that 
the  words  <*  eouiity  aforesaid'*  must  have  the  same 
ion. 

Order  of  Sessions  confirmed. 


1818. 


The  KiMo 

The  Inhabi- 
tanU  of 

HlNCKLir. 


The  King  against  The  Inhabitants  of  E^rl  weinesd^, 
Shilton,  in  the  County  of  Leicester. 

IJPON  on  appeal  against  an  order  of  two  justices  for  The  statnte 

the  removal  afJoin  Armstoriy  his  wife,  and  child,  does  not  require 

from  the  parish  or  township  of  Ston^y  Siantan,  in  the  chwlSJwtrdTns 

CQuiaXy  of  Leieesta-y  to  the  parish  or  township  otEarl  j."  «vcnr  p*rish 

SUlian  in  the  same  county.     The  sessions  confirmed  mentof  the 

tk^  order  ^ub^ct  to  the  opinion  of  this  Court  on  the  therefore  an 

^  ,,      .  *  indenture,  bind- 

following  case  :  ing  out  a  poor 

By  indenture  dated  the  lotjidayof  JS«^,  1799,  John  Zrch^J^Ir- 
Pratt  churchwarden,  and  Daniel  Morton  overseer  of  ^*"'  ('^hcre  by 

^  custom  there 

the  poor  of  the  parish  of  Croft,  in  the  county  of  Leicester^  was  but  one.) 

,  ,  ,    ,  and  one  orer- 

with  the  consent  of  two  magistrates,  bound  the  pauper  seer,  was  held 
Mhn  ArmstoTif  being  then  about  ten  years  of  age,  appren-  good  within  the 
tice  to  Enoe^  GiUiver  oiEarl  Skiltony  in  the  county  of  Uiat*sutnte^ 

which  requires 
it  to  be  executed 
hy  the  greattr  part  of  the  churchwardens  and  OTOfscers 

Leicester^ 
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1818.        Leieester^  to  senre  him  until  the  pauper  attained  his  age 

of  twenty-one  yean.    The  pauper  served  Gilliver  under 

ifmmt  this  binding  for  two  years  and  resided  in  Earl  SkSUnu 
T^inhabi-  rj^^  appdlante  objected  to  the  indenture,  that  it  was 
EaklSuilton.  gigned  by  Que  churchwarden  and  one  aoeneer  only,  and 
they  then  proved  the  registry  of  appointments  of  ehurdi- 
wardens  for  the  parish  of  Crofts  that  in  the  year  when 
the  above  indenture  was  executed  only  one  churchwar- 
den was  appointed  for  that  parish,  and  it  was  admitted 
that  he  was  the  only  churchwarden  of  the  parish,  the 
year  throughout  It  was  further  proved  that  for  forty 
years  preceding^  the  practice  had  invariably  been,  in  the 
above  parish,  to  appoint  only  one  churchwarden.  The 
question,  therefore,  submitted  to  the  consideration  of 
the  Court  is,  whether  such  indenture  of  apprenticeship 
made  and  executed  during  the  time  when  the  parish 
had  but  one  churchwarden,  is  a  valid  instrument  or 
not. 

BeavcUrk  and  MarrioU^  in  support  of  the  order  of 
sessions.  The  King  v.  HinckUjf  (a),  is  expressly  in  point 
with  the  present  case.  The  indenture  was  thesre  exe- 
cuted by  one  churchwarden  and  one  overseer,  and  the 
Court  held  that  that  indenture  was  valid,  on  the  ground 
tliat  there  might  be  two  overseers  and  only  one  church* 
warden,  and  then  it  was  executed  by  the  greater  part. 
The  Court  here  called  upon 

Scarletti  PhilippSj  and  FraneKUn^  contr^  The  vali- 
dity of  this  indenture  depends  on  the  43  EUz.  c.  2.  $.  5., 
by  which  the  churchwardens  and  overseers,  or  die 
greater  part  of  them,  may  bind  out  poor  children.  Hie 
statute  therefore  constitutes  a  particular  body  of  persons 

(«)  1%  £astt  361. 

to 
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to  whom  it  entrusts  these  powers,  and  it  being  a  trust,        1818. 
the  words  of  the  act  roust  be  taken  strictly.     Now  the     _.    ^ 

•'  The  Kino 

question  is,  of  how  many  persons  must  this  body  consist  ?  «x«f«i/ 
The  statute  is  precise  as  to  the  number  of  overseers:  untsof 
they  must  not  exceed  four,  nor  be  less  than  two:  and  ^^^ 
although  the  churchwardens  are  not  so  expressly  limited 
in  point  of  number,  still  from  the  word  churchwardens 
being  used  there  must  be  more  than  one;  so  that  the 
entire  body  mu&t  consist  of  at  least  two  of  each  class. 
Lord  EUenboroiigh  C.  J.  and  Le  Blanc  J.  in  Bex  v.  All 
SainiSg  Derby  (a),  seem  to  Have  considered  this  the  pro- 
per construction  of  the  statute^  although  that  point  was 
not  there  decided ;  then  if  so,  inasmuch  as  there  was  in 
this  parish  only  one  churchwarden,  there  was  there  no 
lejgaUj  constituted  body ;  and  this  indenture,  although 
executed  by  the  majority  of  the  existing  body,  is  there- 
fore ?oid :  for  the  legislature  have  not  chosen  to  intrust 
this  power  in  parishes  to  a  body  in  which  there  are  not 
at  least  two  churchwardens.  In  the  case  of  townships 
they  have  indeed  otherwise  provided  by  54  G.  3.  c.  107. 
s.  2.  By  that  act  indentures  signed  by  the  overseers  and 
churchwarden  or  churchwardens,  or  the  major  part  of 
diem,  are  made  valid :  but  the  cautious  insertion  of  both 
singular  and  plural  number  shews  their  opinion  as  to 
the  construction,  when  the  latter  only  is  used.  There 
being  therefore  in  this  parish  only  one  churchwarden, 
the  body  contemplated  by  the  43  Eliz.  c.  2.  s.  5.  did  not 
exifl^  and  thia  indenture  was  void. 

Lord  Ellenborouou  C.  J.  This  case  has  been 
very  forcibly  put  by  Mr.  Philipps  upon  the  words  of 
the  statute,  and  he  has  argued  that  the  power  of  bind-* 

(«)  13  JE«i/,  I  ja 

ing 
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1818*        iog  ont  pocrir  children  is  only  giTen  when  there  are  two 
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churchwardoifl.     Generally  speakiiq;  there  ate  two; 
ag^ii         but  I  think  that  the  legislature  used  the  Word  diBrdi> 
tanu  of        wardens  here  in  the  plural  number,  not  as  requiring  that 
EAELSBitToif.  ^^^  ^i^^^jj  y^  ^^^  jj^^  ^  speaking  of  the  whole  body 

of  officers  of  that  description  of  whatever  number  tbst 
body  be  constituted.  By  custom  there  may  be  oalj 
one  churchwarden  in  a  parish,  and  if  so,  it  is  absolutelj 
naeessary  that  all  the  powers  of  the  43  Elix.  should  be 
TStted  in  him,  or  otherwise  the  act  would  be  nunified  in 
all  those  parishes  in  which  such  a  custom  prevailed. 
The  act  does  not  expressly  require  two  churchwardens, 
and  the  inoonyenienoe  that  would  necessarily  result  frMn 
adopting  that  oonstruetion  of  the  statute  is  sufficient  to 
induce  me  to  reject  it  altogether. 

Batlet  J.  I  am  of  the  same  opinion.  The  word 
churchwardens  in  the  plural  number  is  here  used  because 
the  legislature  were  aware  that  they  were  generally  two. 
It  is  as  if  they  had  said,  ^<  all  churchwardens,  whedier 
one  or  more.''  A  custom  to  have  only  one  church* 
warden  is  valid,  and  such  a  custom  must,  therefore, 
have  been  abrogated  by  43  Eiiz.  c»  2.,  or  else  none  of 
the  provisions  of  that  act  could  have  been  put  in  force. 
But  there  is  no  ground  for  supposing  that  that  act  of 
parliament  had  such  an  effect  There  is  no  authority 
for  saying  thai  it  is  absolutely  essential  to  have  more 
than  one  churchwarden,  and  such  a  construction  of  the 
43  Elix.  would  be  most  unreasonable. 

Abbott  J.  I  am  of  opinion  that  this  is  a  valid 
binding.  A  power  is  given  by  the  statute  to  the  ssone 
body  of  churchwardens  and  overseers,  not  only  to  bind 
out  poor  children,  but  also  to  raise  rates  for  the  relief 

of 
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of  the  poor;  and  if  this  indenture  were  bad,  every  rate        1818^ 
made  by  a  body  similarly  constituted  would  be  void  " 
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abo  unless  the  l^islature  should  interfere.     That  would        a^mtsi 
be  so  mischievous  a  conclusion,  that  it  is  not  reasonable       ta,it,  ^f  * 
for  the  court  to  adopt  it-     The  case  states,  that  there  ^^'•^■»»'^**'- 
has  been  only  one  churchwarden  in  this  parbh  for  forty 
years,  and  it  is  not  stated  that  there  ever  were  more, 
and  it  may  therefore  be  coUectedTrom  what  does  appear, 
and  what  does  not  appear,  that  this  has  been  an  imme- 
morial custom ;  if  so,  there  is  no  power  now  to  aker 
it;  and  if  the  construction  contended  for  be  adopted,  no 
rate  for  the  rdief  of  thejioor  in  this  parish  can  ever  be 
madeu     I  think,  therefore,  that  where  there  has  been- 
by  imoiemorial  euslom  only  one  churchwarden,  such 
diurchwarden,  together  with  the  overseers,  may  form  a 
body,  the  major  part  of  whom  may  lawfully  execute  all 
the  powers  contained  in  the  43d  Eliz. 

HoLBOTD  J.  I  am  of  the  same  opinion.  It  appears 
to  me  that  the  stat.  43d  EUzabeth  did  not  mean  to  make 
aiTf  akeraden  in  the  body  of  the  churchwardens  previ- 
ously existing  in  a  parish,  but  to  add  to  that  body  the 
oveiveers,  and  to  give  to  the  aggregate  body  certain 
powers.  If  fitnn  time  immemorial  there  has  been  xmly 
one  diurchwarden,  the  act  gives  no  authority  to  appoint 
more;  and  if  so^  on  the  construction  now  contended 
fir,  nodung  eonld  be  done  under  the  act.  I  think  the 
kgifiame  meant  merdy  by  general  words  to  give  tt 
power  to  the  body  of  chorchwardena  at  large,  without 
consideriog  whet^r  that  body  consisted  of  one  <» 
nore^ 

Order  of  Sessions  confirmed^ 
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^^^"^9'  The  King  against  The  Inhabitants  of  Dawlish. 

Apaoyer,  TTPON  an  appeal  against  an  order  of  two  justices  by 

pintion  of  her  which  Bulk  Hookoxof  was  removed  from  the  pa- 

hf^7hen«lf  ^*  nsh  of  Clyst  Honitofiy  in  the  county  of  Devon,  to  the 

•^tTthefoor  P*^ish  of  Daxvlish  in  the  same  county.     The  setMom 

iJiS!**"^'  ®^  confirmed  theorder,  subject  to  the  opinion  of  this  Court 

after  her  io-  on  a  case  which  stated  in  substance  as  follows : 

dentures  had 

expired,  and  The  pauper  by  indenture  dated  September  ^j,  1804, 

xhen  hired  her* 

self  to  the  same  was  boand  apprentice  by  the  parish  officers  of  £roa<f- 

^^"y wr 'bat  hembwy  to  Robert  Peony  of  that  place  till  she  should 

inonais^^iidd  attain  the  age  of  twenty-one^  whilst  under  this  indenture 

that  the  first  she  served  Jokn  Blackmcre,  with  Pearafs  express  con- 

thouKh  wiihoat  sent,  for  two  years  in  the  parish  otDawlish,  after  which 

tof  in  M(g/f  1812^  she  hired  herself  as  a  yearly  servant  to 


mighi*b^^'^  Mrs.  Btyant  of  the  parUh  of  Clyst  Honiton  for  4^.  a 
^plcd  Willi  ygnr.  In  iheSej^ember  following  the  indofitures  ex- 
under  the  last     pired.     At  the  end  of  her  year,  the  pauper  again  hired 

contract,  and        i.  ,  -^a-        »%  11  1 

that  the  panper  for  another  year  to  Mrs.  Bryant,  and  served  ten  months 

a  Kttleme^      Under  this  last  hiring.    There  was  no  interruption  be* 

^  /^  -.  /LJly         tween  the  two.  services.     The  first  year's  service  with 

j.^'^iU.r.^^  ^fg^jBryani  was  without  the  knowledge  and  consent 

Q^Pearcy  the  masten 

Moore,  in  support  of  the  order  of  sessions,  contended 
that  no  settlement  had  been  gained  in  CfystHonitan  by 
the  hiring  and  service.  The  first  hiring  to  Mrs.  JStyant 
was  in  May,  1812,  at  which  time  the  apprenticeship 
was  stiU  in  existence  consequently  no  settlement  pould 
be  gained  under  that  contract,  then  after  the  expiration 
of  the  ^ipronticcsliip  there  is  a  firesh  hiring  under 

which 


Dawlisu. 
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which  the  paaper  only  served  ten  months,  and  though         1818.. 
part  of  the  first  year's  service  was  subsequent  to  the  ex-         — - 
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piratioQ  of  the  indenture,  that  cannot  be  coupled  with  againsi 
the  servic^  under  the  last  hiring,  because  the  first  con-  tants  oC  ^ 
tract  was  made  at  a  time  when  the  party  was  incapable 
of  contracting.  A  service  under  no  contract  may  un- 
doubtedly be  coupled  with  a  service  under  a  yearly 
hiring;  but  this  is  a  case  distinguishable  from  that,  for 
here  the  first  service  is  under  an  unlawful  contract. 

Lord  Ellekborough  C.  J.  If  this  were  res  integro, 
there  might  be  some  diffictdty  in  admitting  the  prin- 
ciple that  a  service  without  a  contract  might  be  coupled 
with  service  under  one,  so  as  to  gain  a  settlement;  but 
that  having  been  decided,  this  case  ranges  itself  under 
the  same  class.  Here,  after  September^  1812,  when  the 
incapadty  ceased,  the  pauper  became  a  regular  servant 
to  Mrs.  Bryant.  There  is  no  interruption  in  that  ser- 
vice and  she  continued  there  above  a  year  after  that 
time:  she  therefore  gained  a  settlement  at  Cb/st 
Honittm* 

Batlet  J.  concurred. 

Abbott  J.  The  first  contract  was  either  valid  or 
void;  if  valid,  then  there  is  a  good  hiring  and  a  good 
service;  if  void,  then  the  first  year's  service  will  be  a 
service  under  no  contract  at  all,  which,  according  to 
the  argument,  it  is  admitted  may  be  coupled  with  the 
service  under  the  second  hiring.  In  either  case  the 
fiettlemeot  is  at  Cbfst  Honitm. 

VOU  1.  U  HOLKOYD 
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HolroydJ.  concurred. 
^,    ^  Order  of  Sessions  qoaibed. 

^nii**of**'  Taticred  was  to  have  argued  against  the  order  of 

Dawlish.      Sessions. 


The  King,  on  the  Prosecution  of  James  Howe, 
7«.»8iJ«-  against  Fravcis  Crisp  and  Others. 

Thesumtc        INDICTMENT  states,  that  one  James  Howe  being 
i8  £tfz.  f.  5.  a  vender  of  coals,  did  use  certain  sacks,  to  wit, 

which  prohiblU  ^^  ^  ««,  ^ 

the  compimnd-    deven  sacks  for  carrying  and  delivering  coals  within 

iitff  of  any  ^  . 

oAence  upon  such  part  of  the  county  of  Surrey  as  is  situate  within 

tenco  of  pro-  twenty-five  miles  of  the  Bxjyal  tlxchatige^  which  sacb 

proccw,^pon°'  did   not  respectively  measure   in   the  insides  thereof 

^Inl^l  ailTrt  *"<>«*■  feet  and  two  inches  in  length  by  two  feet  and  one 

any  penti  Uw,  jp^i,  jj^  breadth,  and  were  respectively  of  less  length 

does  not  apply  '       '  r  j  o^ 

to  offences  cog-   and  breadth,   that  is  to  say,  two  inches  deficient  in 

nixftble  Qnly 

before  inagria-      length,   lind  one  inch  deficient  in  breadth,  the  said 

indictaicnt  for     sacks  measuring  in   the  insides   thereof   reflectively 

^c^'Tn  offJlfce    only  four  feet  in  length  by  two  feet  in  breadth,  con- 

ililjj^'<rf  *****   trary  to  the  statute  made  in,  the  47  G.  3.    intitled 

jo4gment.  «  an  act  for  repealing  the  several  acts  for  regulating 

the  vending,  and  delivery  of  coals  within  tjie  cities  of 

London  and  Westminster  and  liberties  thereof^  and  in 

parts  of  the  counties  of  Middlesex^  Surrey^  Kenij  and 

Essexj  and  for  making  better  provision  for  the  samef 

whereby  and  by  force  of  the  statute,  the  said  James 

Howet  forfeited  and  became  liable  to  pay,  for  every  of 

the  said  sacks  so  deficient  in  length  and  breadth  as 

aforesaid,  any  sum  not  exceeding  forty  shillings  nor 

less    than    twenty    shillings.      The    indictment    then 

14  .charged 
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charged  that  defendants  well  knowing  the  premiseg,  1818. 
8rc  without  process  did  take  and  receive  from  the  said 
James  Howe  a  reward  for  their  own  use»  (tliat  is  to 
say)  forty  Bank  tokens  of  the  value  of  61.  and  two 
Bank  notes  for  the  pa3mfient  of  i/.  each,  and  of  the 
value  of  2/^  and  thereby  did  make  composition  with 
the  said  James  Hawe^  for  the  said  matter  of  oflence  so 
committed  by  him,  which  compounding  was  done 
without  the  order  or  consent  of  any  of  his  Majesty's 
Courts  at  Westminster^  and  without  any  lawful  autho- 
rity whatsoever.  In  contempt,  &c.  against  the  form 
of  the  statute,  &c.  Plea,  not  guilty.  At  the  trial 
before  Lord  EUenborough  C.  J.  at  the  last  assizes  for 
the  county  oX  Surrey,  the  defendant  was  convicted. 

A  rule  was  obtained  in  Michaelmas  term  by  KnawbfSf 
for  arresting  the  judgment;  on  the  ground  that  the 
offence  committed  by  Hcrwe,  being  cognizable  only 
before  a  magistrate,  the  compounding  of  it  by  the 
defendant  was  not  within  the  i8  Eliz.  c.  5.,  that  statute 
being  restricted  to  the  compounding  of  oflPences  cog- 
nizable before  tlie  superior  courts. 

Gumey  and  Jessopp  now  shewed  cause.  The  words 
of  the  4th  section  of  the  stat.  Eliz.  are  sufficiently  large 
to  comprehend  every  species  of  oifence  which  might 
be  the  subject  of  composition.  By  that  section, 
^'  all  persons  offending  in  the  making  of  composition, 
or  who  shall,  by  reason  of  any  matter  of  offence 
against  any  penal  law  make  any  composition,  or 
take  any  reward,  shall  be  subject  to  the  penalties 
thereby  inflicted/'  At  the  time  of  passing  this  act, 
many  such  offences  were  determinable  by  justices  of 
the  peace;  as  for  instance  by  the*  11  JF7.  7.  r.4.  the 
U  2  using 
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uaiog  of  &be  weights  and  measures  is  made  an  ofienoe 
cognizable  by  two  magistrates,  so  also  the  ii  H.^.c.  15. 
33  £f«8,  e.6.,  and  5  Eliz,  c.  15.  confer  upon  magis- 
trates a  summary  jurisdiction,  ^-ith  respect  to  tke 
several  offences  thereby  respectively  prohibited.  The 
legislature  therefore  it  is  obvious  might  have  had  these 
summary  jurisdictions  in  their  cont^nplation  at  the 
time  of  passing  the  18  Eliz.  c.  5.,  and  Pies  case  (a)  is 
an  q^press  authority  to  shew  that  that  statute  cobi- 
prehends  offences  created  by  subsequent  acts  of  par- 
liament. The  object  of  the  legislature  by  that  law, 
was  to  render  the  punisliment  of  crimes  more  certain, 
and  this  will  equally  apply  to  offences  cognizable  before 
justices  as  to  those  which  are  cognizable  before  superior 
jurisdictions.  The  offence  therefore  charged  in  this  in- 
dictment, is  both  within  the  words  and  thepoh'cy  of  the 
act*  In  the  King  v.  Southerton  Ifi)  this  court  seemed  to 
be  of  opinion,  that  such  a  case  would  fall  within  the 
statute,  although  the  point  was  there  not  expressly 
decided. 


Knawhfs,  contra.  There  is  no  instance  of  a  proceed- 
ing under  this  statute  for  the  compounding  of  any  of- 
fence cognizable  only  before  magistrates,  and  that  of 
itself  affi}rds  a  strong  argument  to  shew  that  such  an 
'  offence  does  not  fall  within  the  statute.  The  3d  section 
prohibits  an  informer  or  plamtiff  from  compounding 
until  after  answer  made  in  court  unto  the  informadon 
in  that  behalf  exhibited,  nor  after  answer,  but  by  leave 
of  the  court  in  which  the  suit  shall  be  depending;  the 
legislature  therefore  contemplated  that  the  infonnation 
or  suit  should  be  depending  in  some  court,  and  where 
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the  word  courts  is  used  generally,  it  must  be  taken  to  1818. 
mean  the  king's  courts  at  Westminster.  Gregort^s 
CBse.  (a)  It  could  only  be  intended  to  comprehend  in  against 
this  statute  ofiTences  there  cognizable,  and  if  that  be  so, 
this  is  not  an  offence  comprehended  within  that  statute. 
The  words  of  the  4th  section,  however,  are  still  stronger 
to  shew  that  offences  cognizable  before  the  superior 
coarUi  alone  are  within  the  meaning  of  the  statute:  the 
words  of  that  section  are,  that  '<  if  any  persons  shall 
offend  in  niaking  composition  contrary  to  the  statute, 
or  shall  by  colour  or  pretence  of  process,  or  without 
process,  by  re^on  of  any  offence  against  a  penal  law, 
make  any  composition,  or  take  any  money,  rewara,  &c. 
without  consent  of  some  of  the  courts  at  WeWminster, 
that  then,"  &c.  That  section  clearly  points  to  a  case 
which  might  be  the  subject  of  process.  In  Blackamorifs 
case  [b)  tt  is  said,  **  that  the  term  process  is  taken  in 
law  in  two  significations;  in  one  largely,  and  in  the 
other  strictly ;  and  in.  the  larger  sense  it  is  taken  for  all 
the  proceedings  in  all  real  and  personal  actions,  and  in 
all  criminal  and  conmion  pleas;  and  in  the  strictest 
sense  for  the  proceedings  after  original  upon  the  pica- 
roll  before  judgmenL*'  In  neither  of  these  senses  can 
it  apply  to  a  proceeding  before  magistrates.  Now  as 
the  offence  of  which  Htruoe  was  guilty  was  one  which  ^ 
subjected  him  only  to  a  penalty  recoverable  before  a 
sbgle  magistrate,  it  was  not  the  subject  of  process;  and 
the  defendants,  by  making  composition  for  it,  have  not 
o^ehded  against  the  provisions  of  1 8  Eliz,  c.  5. 

Lord  Ellemborouoh  C«  J.    It  seems  to  me  upon  a 
view  of  this  statute^  which  in  its  consequences  is  most 

(a)  6ief^.ao.  (^)  8i?//.3i3. 

U  ^  penal,  ' 


286  CASES  IN  HILARY  TERM 

1818.        penalt  that  the  judgment  must  be  arrested.    There  u 
no  instance  of  an  application  to  this  Court,  or  to  a 

X  AC  King 

ogMMst  single  Judge,  for  leave  to  compound  in  a  case  where 
the  proceeding  originally  commenced  before  a  ma- 
gistrate: at  least  I  never  knew  of  its  having  been 
made.  The  three  first  sections  apply  emphatically, 
and  the  fourth  by  fair  intendment  to  proceedings 
before  the  superior  courts  at  Westminster.  The  third 
section  prohibits  the  informer  from  compounding  *'  but 
by  the  order  or  consent  of  the  Court  in  which  the  io- 
fornmtion  or  suit  is  depending,**  and  the  fourth  section 
punishes  *<  any  persons  who  shall  by  odour  or  pretence 
of  process,  or  without  process,  upon  colour  or  pretence 
of  any  matter  of  offence  against  any  penal  law,  make 
any  composition,  or  take  any  money,  &c.  without  order 
or  consent  of  some  of  his  majesty's  courts  at  WeUminr 
ster!*  Now  the  order  or  consent  of  the  Court,  must  be 
of  that  court  out  of  jnrhich  the  process  has  issued,  and 
the  words  colour  or  pretence  of  process,  must  relate  to  ^ 
a  case  where  proceto  might  issue  and  be  depending.  In  , 
the  present  case,  however,  there  can  be  no  process  de-  | 
pending:  for  the  word  process  has  a  definite  meaning  I 
annexed  to  it,  and  does  not  apply  to  cases  X:ognizabIe 
only  before  a  magistrate.  The  word  composition^  used 
in  the  fourth  section,  must  also  mean  such  composition 
as  might  be  lawfully  made  by  the  consent  of  the  supe- 
rior court,  in  which  process  might  then  be  depending. 
There  is  not  any  instance  of  a  proceeding  founded 
upon  the  statute  for  compounding  an  ofience  cognizable 
only  before  a  justice  of  the  peace;  and  that,  consider- 
ing the  length  of  time  that  has  elapsed,  is  a  strong 
corroborative  argument  to  shew  that  such  a  case  does 
not  fiill  within  its  meaning.     In  JRex  v.  Soutierton  there 

arc 
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are  expressions  used  obiter  by  some  of  the  Judges  which 

would  seem  to  countenance  the  present  form  of  in- 

.  The  Kino 

dictment.  But  the  attention  of  ttie  Court  m  that  case  gainst 
was  not  particularly  directed  to  this  point.  Upon  the 
whole,  I  am  of  opuiion  that  all  the  four  sections  re- 
late to  offences  cognizable  before  the  superior  Courts, 
and  not  to  those  cognizable  only  before  a  single 
magistrate. 

Sayisy  Jr  I  think  that  the  true  construction  of  this 
statute  is  to  restrain  the  operation  of  the  fourth  section 
to  cases  cognizable  in  the  superior  courts.  It  appears, 
from  the  instances  mentioned  in  the  argument,  that  this 
smnmary  jurisdicUon  of  magistrates  existed  at  the  time  of 
passing  the  act.  If  it  had  been  intended  to  comprehend 
withm  the  act  the  compounding  of  offences  cognizable 
cmljt  before  this  jurisdiction,  I  think  the  legislature 
would  haye  used  express  words  for  that  purpose.  The 
words  they  have  used  seem  to  mc  to  apply  to  the  supe- 
rior courts :  a  case^  however,  where  the  magistrate  and 
the  superior  courts  had  a  concurrent  jurisdiction  would 
he  within  the  act.  The  exception  in  the  fourth  seetion 
**  of  the  clerks  of  the  cota-f^  evidently  alludes  to  the 
courts  mentioned  in  the  other  sections,  which  are  the 
superior  courts.  Then  follow  the  words  *'  colour  or 
pretence  of  process:"  that  must  mean  colour  or  pretence 
of  writs  of  the  superior  courts;  and  the  words  <<  with- 
out process  upon  colour  or  pretence  of  any  matter  or 
xiffence  against  any  pentl  law,"  apply  to  cases  where 
the  party  might  have  the  option  of  proceeduig  before 
the  superior  Court.  I  am,  therefore,  of  opinion^  that 
thk  case  does  not  fall  within  the  weaning  of  the  fourth 
U  4.  section 
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1818.        fieetion  of  the  act  of  parliament ;  and  consequently  tbit 
'  the  judgment  must  be  arrested. 

The  Kino 

CEisf.  Abbott  J.    I  am  also  of  opinion,  that  the  fomth 

section  of  this  statute  does  not  apply  to  a  case  proie- 
cutable  only  before  a  justice  of  the  peace.  The  first  sec- 
tion, wliich  speaks  of  the  informer's  exhibiting  his  suit 
in  person,  and  pursuing  it  by  himself  or  attorney  in 
court,  evidently  does  not  apply  to  cases  cognizable  be- 
fore magistrates  only.  The  second  section  in  tenns 
applies  to  the  courts  at  Westminster.  The  third  to 
courts  generally ;  and  for  the  purpose  of  this  case  it  is 
not  necessary  to  say  whether  it  applies  to  the  courts  at 
Westminster  alone  or  not.  It  is  sufficient  that  it  mast 
apply  to  some  court.  Then  comes  the  fourth  section, 
which  is  supposed  to  sanction  this  indictment  The 
words  at  the  commencement,  <<  If  any  person,*'  Scc  are 
general,  but  the  words  which  follow  qualify  them:  for 
colour  or  pretence  of  process  apply  only  to  proceedings 
in  tourts,  and  not  before  magistrates.  Then  the  section 
goes  on  to  state,  that  composition  is  not  to  be  nude 
without  order  or  consent  of  the  courts  at  Westminaier* 
Now  it  would  be  so  extraordinary  to  say,  that  these 
courts  weiie  to  be  applied  to  for  their  consent  to  com- 
pound cases  before  magistrates,  that  unless  the  plain  and 
tiliequivocal  words  of  the  statute  required  it,  I  cannot 
think  that  such  is  the  true  construction  of  the  act 

HoLROTD  J.  I  am  of  the  same  opinion.  I  think  it 
by  no  means  improbable^  that  when  the  l^slatore 
passed  this  act,  by  which  penalties  so  severe  were  im- 
posed, they  should  choose  to  confine  its  operation  to 
courts  and  not  to  extend  it  to  cases  cognizable  only  be^ 
13  .  fore 


Cmir. 


•W 


IN  TUB  FlVTT-EIOHTH  YCAR  OF  GEORGE  III.  289 

fore  magistrates.     It  is  clear  from  the  words  of  the        181d« 

tliird  section)  which  speaks  of  informers  or  plaintiffi,         ■ 

that  only  saits  in  courts  were  there  contemplated.    The         aiaiast ' 

fourth  section  in  its  commencement  extends  to  all  per-* 

sou^  but  afterwards  is  confinisd  to  cases  where  the  order 

or  consent  of  the  courts  at  Westminster  may  be  given : 

and  the  words  <<  colour  or-pretence  of  process,''  and 

^  without  process^"  shew  that  the  cases  comprehended 

in  this  section  must  be  those  where  process  coidd  be 

i»aed*     We  cannot  therefore  extend  the  act  beyond 

the  intention  of  the  legblaturei  or  construe  it  so  as  to 

indude  offences  cognizable  only  before  magistrates  in 

their  sommaTj  jurisdiction. 

Rule  absolute  for  arresting  the  judgment. 


The  Kino  against  The  Company  of  Proprietors  Ssturi^j^ 
of  the  Grand  Junction  Canal. 


nPHE  Company  of  Proprietors  of  the  Grand  Junction  a  nnil  act 

Canai^  appealed  to  the  general  quarter  sessions  of  th^compnnT 

the  peace  for  the  county  oi  Hertford^  against  a. rate  ^^"ifj^Sltd 

made  on  the  6th  oijune  last^  for  the  relief  of  the  poor  >>uitdingf  in  th« 

^  same  proper- 

of  the  parish  of  Hemel  Hempstead.     The  court  of  tion  as  other 

^  ,    ,  ,  .  ,  .   .         landsandbuUd- 

quirter  sessions  confirmed  the  rate  subject  to  the  opmtoli  ingt  Itui^  near 

of  tfab  Court  of  King^s  Bench,  on  the  following  case.  M^tiw  me 

The  company  are  by  the  said  rat^  rated  *f  for  their  IJE^ff  Jh^^" 

canal**  at  the  sum  of  1250/.      The  canal  occdpiea  I^t  onST 

devca  acres  and  a  half  oC  l^i  extending  two  ttdks  ^idnals  in  their 

natural  eapa~ 
dty ;  and  a 
sobseqaent  act  directed  that  all  lates  and  a»seMments  upon  the  personal  csute  of  the 
OMfpanf  rfioold  be  atteascd  in  erery  parish  In  piopo^tidn  to  thekttfth  of  the  canal  in 
sach  parish;  Held  that  the  company  were  liable  to  be  rated  for  their  lands,  &c  only  at 
t^e  ame  Talne  as  other  adjacent  lands,  and  not  accbrdbg  to  the  iraproved  Tabic  deriTcd 
^wa  the  land  being  used  lor  the  purposes  of  the  nnaJ.     J'-^'^C  4/y. 

and 
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i818«        and  a  half  in  length  in  the  said  parish.  The  annual  Tsloe 
of  the  land  lying  near  the  canal  in  the  saidparish,  is  2L 

agahui        per  acre.    This  case  depends  on  the  construction  of  sts- 
joiicTioN      tute  34  G.  3.  c.  24.  5. 19.  and  36  G.3.  ^.25.  5.7.    The 

puiy?'^  question  for  the  opinion  of  the  Court  of  King's  Bench 
is,  whether  the  land  used  for  the  canal  is  to  be  assessed 
at  the  same  rate  as  the  adjacent  lands,  or  whether  die 
profits  derived  from  the  tolls  are  to  be  included  in  its 
rateable  value.  If  the  Court  of  King^s  Bench  aie  of 
opinion  that  the  land  so  used  is  to  be  assessed  at  the 
same  rate  as  the  adjacent  lands,  then  the  rate  is  U>  be 
amended  by  inserting  the  sum  of  22X.  los.  instesd  of 
i25o{.  otherwise  the  rate  to  stand.  The  iidlowiDg 
were  the  sections  of  the  acts  of  parliament  referred  to 
in  the  case.  34  6. 3.  c.  24.  $.  19.,  and  be  it  further 
enacted,  that  the  said  company  of  proprietors  shall  firom 
time  to  time  be  rated  to  all  parliamentary  and  parochial 
taxes  and  assessments,  for,  and  in  respect  of  thelandsand 
grounds  already  purchased  or  taken,  or  to  be  purchased 
or  taken,  and  all  warehouses  or  other  buildings  to  be 
erected  by  the  said  company  of  proprietors  in  pursu- 
1  ance  of  the  said  recited  act  and  this  act,  in  the  pro- 
portion as  other  lands,  grounds,  and  buildings,  lying 
near  the  same^  are  or  shall  be  rated,  and  as  the  same 
laods^  grounds,  and  buildings,  so  purchased  or  taken, 
or  to  be  purchased  or  taken  and  esected,  would  be 
rateable  in  case  the  same  were  the  property  of  indivi- 
duals in  their  natural  capacity.  366.3.  c.25.  i*7* 
And  be  it  liirther  enacted,  that  all  parochial  rates  end 
assessments,  which  shall  or  may  at  any  time  be  laid, 
asMssed,  or  imposed  upon  the  rates  and  personal  estate 
of  the  said  company  of  proprietors,  shall  be  laid, 
assessed,  or  imposed,  in  each  parish,  township,  hamlet, 

or 


pany. 
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or  place  respectively,  in  proportion  to  the  length  of        1818. 

the  said  canal  and  cuts  nespectivelj  in  such  respective 

parish,  township,  hamlet,  or  place^  and  not  otherwise.  aiaiHst 

The  Grand 

jDNCTfON 

Gumeyf  D,  Pollock,  and  TroOope  in  support  of  the  Ctnsl  Com* 
order  of  sessions.  This  question  depends  on  the  coiw 
stniction  which  the  Court  shall  think  right  to  give  to 
34  6. 3«  c.  24*  s.  19.  and  36  G.  3.  c.  25.  s.  7.  And  this 
case  is  mainly  distinguishable  from  Bex  v.  &.  Manfs 
Leicater.  {a)  The  words  of  the  dause  there,  on  which 
the  Court  relied  were^  <<  that  in  respect  of  the  lands  to 
be  purcliased  for  the  use  of  the  undertakings  the  proprie- 
tors duill  pay  all  parochial  rates  proportionably  with 
other  lands  in  the  parishes  where  the  same  shall  be 
situate,  the  same  to  be  considered  as  land  after  the 
same  diall  be  cut,  and  to  be  estimated  according  to  the 
mea&Talue  of  the  lands  lying  on  each  side  thereofl"  So 
tfuit  it  qppears  the  very  words  of  the  act  these  directed, 
that  the  canal  should  be  considered  as  land,  and  being 
land  that  its  value  should  be  estimated  in  the  particular 
mode  there  prescribed*  But  here  the  words  are  very 
difeent.  The  company  by  34  6. 3.  c*  24.  s.  19*  are 
to  be  rated  for  their  lands.  Sec  in  the  same  prapartion 
as  other  lands,  &c  lying  near  the  same  would  be  rated, 
and  as  the  same  would  be  rateable  in  case  they  were 
the  property  of  individuals  in  their  natural  capaoity. 
This  does  not  fix  the  mode  of  valuing  them.  It  does 
not  say  they  are  to  be  considered  as  land  aind  estimated 
in  a  particular  mode.  Let  us  suppose  those  other  lands 
in  the  parish  were  rated  at  two-thirds  or  three- 
fcurths  of  the  rack  rent,  and  that  two  shillings  or 
three  shillings  in  the  pound  were  collected  firom 
them,  then  if  the  lands,  &c  in  the  powessiou  of  the 

{fi)  Tris.  tcrnii  57  G.  a. 

company 
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1818.        company  were   rated   in   like  manner,    and  similar 
^""^        sums    collected    from  .them,    tl)at   would    fulfil   the 
9iai9ti        former  part  of  the  clause  perfectly  welL      And  the 
Junction       latter  part  of  the  same  clause  which  says,  that  the 
^*  Mny.^"*'     landu  shall  be  rateable  in  jame  mannec  aa  they  would 
be  in'  case  they  were  the  prop'et^  of  iDdividuals  ii 
their  natoral  capaciQr,  can  only  be  complied  with  by 
nting  the  company  at  the  improved  value.    Land  vhen 
m  the  hands  of  individitels,  is  always  rated  acoordiag 
to  its  improved  value.    And  die  improved  value  of  the 
land  here  is  the  value  of  the  tolls.     So  that  on  34  G.3. 
c.  24.  s»  19.  alone,  a  strong  argument  may  be  raised. 
Bat  granting  that  a  doubt  may  arise  on  this  act  taken 
by  itself;  that  is  removed  by  36  G.  3.  c.  25.  s.  7.    That 
dause  directs  the  rates  to  be  levied  in  proportion  to 
the  length  of  the  canal  in   each  respective  parish. 
Now  this  must  have  reference  to  the  tolls.    Formerly 
the  tolls  were  rated  wholly  where  they  were  received. 
The  object  of  this  clause  waa  to  distribute  them  rate- 
ably  over  the  whole  line  of  the  canal.     The  act  it  is  to 
be  observed  passed  before  the  decision  of  JR.  v.  Nkhd^ 
urn  (a),  which  determined  that  tolls  were  not  rateable 
ep  nomine.     The  case  must  be  considered  as  if  these 
two  clauses  had  been  consolidated  and  formed  but  one 
enacttnent.    Then  it  would  be  plain  that  the  legislalure 
contemplated    the  making  these  tolls  subservient  to 
the  poor's  rate.    And  the  practice  since  the  act  has 
been  ooosistent  with  this*      For  the  eomptmff  have 
iflKfemly  sahrottted  to  the  payment  up  to  tht  preseDt 
timew 

Lord  Eix^ifBOROJPGH  C,  J.    It  is  not  necessary  to 
hear  the  other  aide.    It  appears  to  me  that  the  two 

•  acts 
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acts  were  made  for  distinct  purposes.     The  first  act 
directs,  that  the  company  shall  be  rated  for  and  in 
respect  of  their  lands  in  the  same  proportion  as  pther 
lands  near  the  same,  and  as  the  same  would  be  rate- 
able in  case  they  were  the  property  of  individuals  in 
their  natural  capacity,  by  which  I  understand  (hat  they 
are  to  be  rated  as  other  lands  would  be  supposing  them 
not  to  be  applied  to  the  purposes  of  the  canal,  but  to 
have  remained  in  the  hands  of  individual  farmuBrs  for 
the  ordinary  purposes  of  agriculture,  and  not  possessing 
any  artificial  value.      Then  comes  the  second    act, 
which  provides  how  the  cofnpany  are  to  be  rated  in 
the<hfferent  parishes  through  which  their  canal  runs. 
By  the  7th  section,  all  rates  are  to  be  levied  in  pro- 
portion to  the  lengtK  of  .the  canal   in  each  parish. 
That  act  therefore  only  directs  and  regulates  the  divi- 
sion between  the  parishes.     Construing  therefore  the 
34  G.  3.  c.  Z4.  s.  19.  by  itself,  it  is  perfectly  intelligible^ 
and  directs  the  land  to  be  rated  accordbg  to  its  natural 
and  not  its  artificial  value.     The  36  G.  3.  c.  25.  s.  7. 
merely  regolates  the  proportions  of  the  rates  where 
there  are  more  parishes  than  one.    In  this  view  of  the 
two  acta  they  are  not  contradictory  to  each  other,  an(I 
the  plain  and  obvious  conclusion  from  them  both  is, 
that  tbe.company^aie  not  liable  to  the  present  rate*  . 

BAXUnr  J.  The  company  in  this  case,  are  only 
rateable  under  43  Ettx.  ss  ocupiets  of  bmds,  tenements, 
and  hereditaments.  Th^  first  act  prescribes  a  plain  mode 
of  rating;  it  imposes  a  rate  not  according  to  the^  improved 
value  of  the  land  created  by  the  tolls,  but  according 
to  its  value  when  first  taken  fi)r  the  purposes  of  the  canal. 
If  this  were  not  so»  there  are  words  in  this  act  which 
could  not  have  found  a  place  there.    The  lands  are 

to 
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to  be  rated  aa  other  lands  lying  near  the  same,  not  in 
the  same  parish  but  near ;  so  as  to  give  the  mean  valne 
of  the  adjacent  lands.  It  has  been  argued,  tliat  the 
legislature  only  meant  to  regulate  the  proportion  in 
which  the  canal  was  to  be  rated  to  the  other  lands  ad- 
jacent, as  for  instance,  that  if  those  lands  were  charged 
at  three-fanrths  of  their  rack  rent,  then  the  canal  also 
was  to  be  three-fourths  of  its  value,  and  so  on  in  anj 
other  case.  Now  it  would  have  been  quite  useless  to 
have  introduced  a  special  provision  to  that  efiect; 
for  in  all  cases  that  mode  must  be  adopted.  The 
legislature  therefore  could  not  have  had  that  meaning 
in  framing  the  clause.  It  does  not,  however,  stop 
there^  but  directs  that  the  land  is  to  be  rated  as  it 
would  be  if  the  property  of  individuals  in  their  natural 
capacity.  That  is  to  be  construed  thus,  that  the  land 
is  to  be  rated  as  if  it  had  never  been  appropriated  to 
the  canal,  but  had  remained  unappropriated  in  the 
hands  of  individuals.  In  that  case  there  would  be  no 
improved  value  arising  from  the  tolls.  The  second 
act  only  apportions  the  rate  between  the  different 
parishes,  and  does  not  vary  the  extent  of  the  compan/s 
liability.  On  the  whole  therefore,  I  am  clearly  of 
opinion,  that  this  rate  cannot  be  supported  to  the 
extent  claimed,  but  that  it  must  be  amended  by  re- 
ducing it  to  the  smaller  sum  stated  in  the  case. 


ASBOTT  J.  I  am  also  of  opinion  that  .this  rate  ought 
not  to  stand,  but  that  it :  should  be  amended  by  insert- 
ing the  aum  of  22/.  105.  This  case  arises  out  of  a  rate 
imposed  in  terms  upon  the  canal;,  for  the  company  a.« 
Js  stated  in  the  case  are  rated  for  their  canaL  This 
question  has  bqen  aigued  upon  the  constnictioii  of  the 

346.3- 


IK  THE  Ff mr-EiOHTH  YfcAR  OP  GEORGE  III.  29B 

34  G.  3.  r.  25. 1. 19.  the  language  of  which  is  perhaps        181 8* 

not  free  from  ambiiniity,  and  which  is  somewhat  further        " 

The  Kiifo 
obscured  by  the  subsequent  act  of  36  G.  3.  c.  25.  s.  ^•         a^aiusi 

The  Okand 


I  am  of  c^inion  that  the  true  construction  is  that  which 
has  already  been  adopted  by  the  Court,  and  the  reasons 
for  which  have  been  so  clearly  given  by  my  Brother 
Bayley.  I  may,  however,  in  addition  to  what  has  already 
fallen  from  the  Court,  be  permitted  to  observe  on  some 
cirounstances  which  are  in  favour  of  that  construction. 
By  the  act  the  company  have  a  power  of  taking  land 
for  reservoirs:  now  in  that  state  the  land  is  wholly  unpro- 
ductive. If  the  company,  notwithstanding  that,  are 
rated  for  it  as  land,  there  seems  good  reason  for  the  le- 
gislature to  exempt  them  from  paying  to  the  full  extent 
of  the  tolls  on  the  other  parts  of  the  canal;  for  other- 
wise tliere  would  be  this  injustice  done  to  them,  that 
where  there  was  no  profit  there  they  should  still  be 
rated,  and  where  there  was  considerable  profit  there 
should  be  no  diminution  of  their  burthen.  But  se- 
condly, this  was  a  scheme  which  might  be  wholly  ,un« 
prodactive.  We  have  all  seen,  in  passing  through  the 
country,  many  instances  in  which  similar  undertakings 
hare  failed,  either  from  want  of  water  or  from  a  change 
in  the  circumstances  of  the  country  through  which  the 
proposed  line  of  canal  was  to  have  passed,  and  the  legis- 
lature^ therefore,  might  not  think  it  improper  to  insert  a 
clause  in  a  canal  act,  the  effect  of  which,  would  be^  that 
if  the  canal  were  not  perfected,  still  the  parishes  should 
not  be  deprived  of  the  benefit  of  the  land  irfiich  before 
that  time  paid  rates  to  the  poor,  and  that  if  the  canal 
were  perfected,  then  the  company  should  be  rated  for 
it  as  land,  at  the  rate  at  which  the  land  was  estimated 
before,  when  it  was  only  subject  to  tillage.     It  is  said, 

how- 
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however,  that  the  36  6*  3.  antliorizes  a  different  cod- 
straction,  but  it  must  be  recollected  that  that  act  was 
iiitroduced  when  it  was  supposed  that  tolls  were  liable 
to  be  rated  eo  nomine,  and  it  might  be  the  object  of  the 
company  to  be  relieved  from  the  mode  of  rating  then 
adopted ;  they  might  mean  to  saj^  that  the  rates  on  tbc 
tolls  should  be  paid,  if  paid  at  all,  not  alone  in  the 
parish  where  they  were  collected,  but  rateably  through- 
out the  whole  length  of  the  canal.  But  I  think  that 
this  act  left  wholly  untouched  the  question  as  to  the 
quantum  of  the  rate.  There  is  another  objection  to 
the  rate  as  it  at  present  stands ;  this  is  a  rate  on  the 
canal,  and  not  on  the  rates,  duties,  and  personal 
estate  of  the  company  as  provided  by  the  act,  and 
therefore  is  bad  in  point  of  form :  it  would  however, 
be  still  open  to  the  different  parishes,  to  impose  rates 
in  that  amended  form.  But  I  think,  that  if  they  did, 
still  on  the  other  grounds  stated  by  the  court  it  would  not 
be  possible  for  them  ultimately  to  succeed.  Upon  the 
whole  therefore,  I  am  of  opinion  that  neither  of  the 
acts  referred  to^  have  the  effect  of  giving  validity  to 
the  present  rate. 

Order  of  sessions  amended  by  reducing 
the  rate  from  i25o{.  to  27J.  los,  (a) 


Oarief  Copley  Seijt,  Espinasse,  and  Walfardj  were 
to  hate  argued  against  the  order  of  sessions. 


{a)  Ii$ktyd  h  wu  sbiejit  in  the  Bail  Court 
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j&U/^  .  ,.  ^.Jiu^  //;^^^^  1818. 

Goodman  and  Others  against  Chase^ 

DECLARATION  stated  that  in  Triniti/  term,  1 8  i(J,  where  •  de- 

plaintifis,   as   assignees  of  the  estate  oi  William  on  a  ca.  «a.  \% 

Hifrst  and   Thomas  Hurst^  by  the  judgment  of  this  of'custody  by  ^ 

Court,  recovered  against  mUiam  Chase  the  younger  pu^.'lff^'^ih^* 

6Z6L  for  their  damaires  sustained  by  the  breach  of  pro-  ***'!^  *'*5l'  ^! 

°  "^  '^  extinguished; 

mises  and  for  their  costs;  that  on  the  3d  July,  18 16,   and,  thereforet 

-..-_-  .  ,.•-        ^,  •        ■  promise  by  a 

piamtim  sued  oat  a  ca.  sa.  against  JVm.  Chase  the  third  person  to 
younger,  directed  to  the  sheriff  of  Hampshire,  upon  Sn^condkion  oi 
which  he  arrested  and  had  the  said   Wm.  Chase  the   !»»»i  <''«»»Vge 

IS  an  oiiginal 

yooDger  in  custody  on  12th  August.  18 16,  and  that  in  promise,  and 

,  ,  -T>      »  7  j^^j  within  the 

consideration  that  plaintifis,  at  the  request  of  defendant    ^9  ^^*  ^  c-  3- 

f.  Am 

would  consent  and  agree  that  the  sheriff  should  permit      ^Mrr,  whe- 

Wm.  Chase  the  younger  to  go  out  of  sheriff's  custody^  a/c  a!c!3*i,4. 

defendant  undertook  to  put  fVm.  Chase  the  younger  into  ^h^^^jfV^r. 

the  custody  of  the  sheriff  on  or  before  Saturday  then  wn  with  the 

•^  de I >t  of  another 

next,  and  in  de&ulcof  his  doing  bo,    that  defendant    the  considera- 

would  pay  the  costs  and  damages  for  which  IVm,  Chase  pi^misct  as  well 

the  younger  had  been  that  day  taken  in  execution;   "jel^ftmusTba 

plaintifls  averred  that  they  did  consent  that  sheriff  should   ^^  writing  ?        ^^^^ 

permit  the  said  fVm.  Chase  to  go  out  of  his  custody,  and 

that  sheriff  did  accordingly  permit  him  to  go  at  large, 

yet  defendant,  not  regarding,  &c.,  did  not  put  JVm.  Chase 

the  younger  in  the  custody  of  the  sheriff  on  or  before 

the  Saturday  then  next  ensuing,  or  pay  to  plaintiff  the 

damages  and  costs  for  which  JVm,  Chase  the  younger  had 

been  taken  in  execution,  and  that  Wm.  Chase  the  younger 

had  not  at  any  time  returned  into  the  custody  of  the 

sheriff  to  plaintiff'    damage.      Plea,    general  issue. 

The  cause  came  on  to  be  tried  before  Abbott  J.  at  the 

Vol.  I.  X  last 


Chasb. 
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1818.       last  aisizet  for  Htrnpshire^  wken  a  v^ict  wai  taken  for 
"""""^        the  plaintiflfs  for  6862^  subject  to  the  opinion  of  the 

Goodman    •  '  ,      - «      . 

t^mnu        Court  on  the  foUowiDg  case : 

The  plaintiflfs  having  recovered  the  judgment  (men- 
tioned in  the  declaration)  against  WiUiam  Ckoie  the 
younger,  sued  out  a  ca.  sa.,  under  which  he  was  arrested 
on  the  I2thili^gtts/,  i8i6.    On  his  arrest  he  applied  to 
the  plaintiff's  attorney  for  time  to  get  the  money,  and 
in  the  mean  time  to  be  released  from  custody;  to  which 
the  plaintiff's  attorney  consented,  provided  defendant 
(the  &ther  of  the  said  Wm.  Chase  the  younger)  would 
sign  a  written  paper,  which  was  delivered  to  John  Hdnd- 
ley^  the  sheriff's  officer,  to  be  taken  to  the  defisndant  for 
that  purpose.     Immediately  on  receiving  that  paper, 
HandUey  having  the  said  Wm*  Chase  the  younger  still  in 
his  custody,  wiuted  on  the  defendant,  who  knew  him  to 
be  a  sheriff's  officer,  and  delivered  the  paper  to  the  de- 
fendant, having  first  read  it  over  to  him  in  the  presence 
of  Wm.  Chase  the  younger,  and  having  at  the  same  time 
informed  the  defendant  that  Wm.  Chase  the  younger 
was  in  his  custody,  and  that  the  plaintiff's  attorney  was 
ready  to  let  the  said  Win.  Chase  the  younger  out  of  his 
custody  if  the  defendant  would  sign  that  paper;  upon 
which  the  said  defendant  read  the  p^er  over,  and 
signed  it :  the  contents  of  the  paper  were  as  follow,  vijb. 
<<  I  do  hereby  undertake  and  agree  to  put  the  above 
defendant  into  the  custody  of  the  sheriff  of  Hampshire 
on  or  before  Saturday  next,  and  in  default  of  my  doing 
so  I  undertake  to  pay  the  damages  and  costs  for  which 
the  said  defendant  has  been  this  day  taken  in  execution 
by  the  said  sheriff  at  the  suit  of  the  above-named  plain- 
tifi."    Dated,  &c     The  paper  so  signed  was  returned 
by  HandUjf  to  the  plaintiff's  attomeyi  by  whose  consent 

5  the 
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the  said  Wm.  Chase  the  younger  was  thereupon  dis-        1818. 
charired  out  of  custody:  he  did  not  however  return      ^ 

°  "^  Goodman 

into  the  custody  of  the  sheriff  on  or  before  the  Saturday  ^g^'^^t 
next  after  the  date  of  the  said  written  paper,  nor  hath 
the  686/.,  nor  any  part  thereof  been  paid.  The  said 
Wm.  Chase  the  younger  did  however  on  the  6th  Nbveni^ 
ber^  on  which  day  the  ca.  sa.  was  returnable,  offer  the 
plaintiff's  attorney  to  return  into  custody  in  discharge 
of  the  defendant's  agreement,  but  the  plaintiff's  attor- 
ney refused  to  discharge  the  defendant  from  his  agree- 
ment on  those  terms,  and  he  on  the  same  day  offered 
to  surrender  himself  to  the  under-sheri£^  who  refused 
to  recdve  him. 

This  case  was  twice  argued;  first,  in  Michaelmas 
term,  by  Moore  for  the  plaintiff,  and  Minchin  for  the 
defendant;  and  now  in  this  term  by  Gaselee  for  the 
plaintiff,  and  Bayly  for  the  defendant 

Moore  in  the  first  argument  made  two  points;  first, 
that  it  was  not  necessary  that  any  consideration  should 
appear  on  the  face  of  the  paper-writing  in  this  case; 
^^econdly,  that  if  it  were  necessary,  it  did  sufficiently 
appear.  On  the  first  point  he  admitted  that  Wain  v. 
fVarlters  (a)  was  a  direct  authority  against  him,  but  he 
contended  that  that  decision  ought  to  be  overruled,  and 
for  tlus  purpose  he  cited  PiUam  v.  Fan  Mierop  (i),  Mor^ 
ris  V.  Stacey  (c).  Ex  parte  Minett  (d).  Ex  parte  Gardom  (e), 
and  Lyon  v.  Lamb.  {/)  The  word  agreement  is  not . 
used  in  29  Car.  2.  c.  3.  f.  4.  ip  its  accui;ate  legal  sense, 
but  in  a  popular  sense.     \Abbatt  J.     Sufqpose  a  pro- 

(tf)  5  £«f,  10.  (i)  3  Atf*"-  X663. 

(f )  I H9U N. P.  153.  W  «4  yet.i^ 

{f)  15  yeu  »S6.  ( /)  PHFs  Law  rf Merc  G^ar,  a39- 

X  2  missory 


CMAtB. 
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1818.  miflsory  note  in  these  word«9  <<  I  herdby  agree  to  pay  tbe 
'*"'*"  bearer  2o2."  would  not  that  be  a  good  negotiable  se* 
tff MM/  curity^  and  available  in  law  ?]  As  to  the  second  pointy 
the  consideration  does  sufficiently  appear  here.  For  it 
appears  from  the  agreement  that  C&isff  junior  was  then 
in  custody,  and  the  defendant  agrees  to  return  him  into 
custody,  or  pay  the  debt.  It  followsi  therefore,  that  he 
must  in  the  interval  be  liberatedt  and  that  will  be  a 
sufficient  consideration. 

Minchiny  contr^  contended  -first,  that  the  sheriff's 
offioers,  by  carrying  Chtue  junior  to  the  defendant's 
house  instead  of  taking  him  directly  to  prison,  had  pei> 
mitted  an  escape.  If  so  the  debt  was  dischaiged,  and 
the  plaintiff  had  his  remedy  against  the  sheriff  Then 
there  was  no  consideration  at  all  for  the  defendant's 
promise,  and  in  support  of  this  he  cited  BaUon  v.  Sid- 
ton.  {a)  IBmfley  J.  The  plaintiffs'  attorney  went  with 
them  to  the  defendant's  house.  That  would  have  been 
an^answer  to  the  actiop  for  the  escape.]  On  the  other 
point  he  relied  on  Wain  v.  fVarlters.  The  cases  cited 
fromi  the  Chancery  reports  merely  contained  dicta  of  the 
Lord  Chancellor  reUtive  to  that  case^  but  were  not  da- 
emons upon  the  point    He  then  cited  BarreU  v.  Thtf- 

Lord  EiXENBORouGH  C  J.  It  would  be  very  de- 
urable  to  have  a  fuller  examination  made  into  the  deci- 
sions, op  the  other  side  of  the  hall  where  these  cases 
more  frequently  occur  than  here,  in  order  that  we  may 
more  clearly  ascertain  what  the  practice  is  there :  the 
Court  therefore  orders  a  second  argument. 

W  iJkt.&FM 24.  (*)  4  TmmL  isi. 

When 


XlASI. 
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When  the  case  was  called  on  the  second  time,  the        1818, 

Court  said  that  it  was  unnecessary  to  hear  Oasdee  on         " 

''  O^ottiiAir 

the  case  of  Wain  v.  WarUers^  inasmuch  as  it  appeared         agmmi 

to  them  that  the  plainti^  by  agreeing  to  let  Chan 
junior  out  of  custody,  had  entirely  discharged  the  debt 
as  to  him;  and  then  the  case  would  be,  that  the  defend- 
ant  promised  to  pay  a  certain  sum  of  money^  in  consi- 
deration of  the  debt  between  the  plaintiff  and  Chau 
junior  being  put  an  end  to :  which- being  a  detriment  to 
the  plaintifl*,  would  be  a  good  consideration  for  an  ori- 
ginal promise,  and  take  the  question  entirely  out  of 
thestatute  of  frauds.  They  then  called  on  the  oAeir 
side^ 

Bdj^j  contrS,  contended,  first,  that  here  there  was  «r 
prenous  escape.  The  sheriff's  ofiicer,  instead  of  taking 
Chase  junior  to  prison,  took  him  to  the  defendant's 
house,  and  this  was  with  the  consent  of  the  plaintiff's 
Attorney.  The  debt  therefore  was  discharged  before 
the  prcHnise  of  the  defendant  was  made^  There  was 
then  no  consideration  for  it;  Benton  v.  Suiian  (a), 
Bavenscr^  v.  J&^ks  {b\  Qmu  Dig.  tit.  Escape.  C. 
iBmfley  J.  Does  the  case  state  that  the  sheriff's  officer 
took  C%ase  junior  to  any  place  where  he  ought  not  to 
have  gone?  It  is  even  quite  consistent  with  what  ap- 
pears there^  that  the  defendant  might  have  been  in 
another  room  in  the  lock-up  house,  and  the  sheriff's 
officer  have  taken  CSos^  junior  into  that  room.  Lord 
EUenbaraugh  C  J.  It  does  not  appear  that  the  sheriff's 
officer  took  Chase  jumor  one  inch  out  of  his  way  to  the 
prison.]      Then  as  to  the  point  suggested    by  the 

{s)  I B9S.  &  Fuli  S4«  (h)  %  nrili»  a94« 

X  S  Courts 


Chaw. 
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1818.  Court,  thk  case  is  distinguishaUe  ficom  WUUam  v. 
•~~*  Ijeper.  (a)  In  that  caaeJstonJ.  says,  that  the  goods 
^2wf"  were  the  debtor;  and  that  if  the  promise  there  had 
been  to  pay  the  debt  of  Taylor^  it  would  have  been 
witlun  the  statute.  But  here  there  are  no  goods  or 
other  funds  liable,  but  C^ase  junior  abne.  The  dd)t  is 
not  wholly  at  an  end  by  the  discharge,  but  is  for 
some  purposes  considered  as  still  subsisting  in  law. 
As  where  there  are  more  defendants  than  one,  the  dis- 
charge of  one  would  not  prevent  the  other  from  being 
taken  by  a  oa.  sa.  unless  the  debt  had  been  satisfied. 
Bro.  Abi\  Executiansib),  Bobinson  v.  CkjfUmic),  Cradey 
V.  I^dgeat{d)^  i  BoU.  Abr.{e)  lAbhoUi.  Have  you 
any  instance  of  the  effect  produced  on  a  co-defendant, 
where  the  party  first  taken  on  a  ca.  sa.  is  dischai]ged 
by  consent  of  the  pbintifT?  In  the  case  of  jBoicitJ9»  v. 
Cl^tofif  the  escape  was  not  with  the  plaintiff^s  consent. 
The  words  in  the  4tlv  section  of  the  statute  of  frauds 
have  always  been  oonstrued  to  mean,  that  the  person 
for  whose  debt  the  collateral  promise  is  made  must 
still  remain  himself  liable  for  the  debt.  But  here 
Giose  junior  was  discharged  from  the  debt  B(yUy  J. 
It  has  been  decided,  that  if  there  be  a  joint  eacecution 
against  two,  and  one  of  them  be  taken  on  a  ca.  sa., 
and  he  be  discharged  upon  t^rms;  then  although  he  does 
not  perform  the  conditions,  still  you  cannot  take  the 
other  afterwards  in  execution.  If  as  in  the  case  cited 
from  Cro.  Car.  the  party  has  wrongfolly  and  vnthout 
the  plaintiff's  assent  withdrawn  hunself,  the  plaintiff's 
right  may  revive.  But  here  the  fdaintiff  by  his  con- 
sent to  the  dischai^  has  released  the  whole  d^ 

(a)  I  Bun,  1887.  {I)  Ph  8.  (0  Cr§.Cm'»  140. 

\i)  Cro,  Jae,  338.  \e)  A  896. 

and 
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aos 


and  camiot  afkerwafda  proceed  agaibst  C^ase  jimicNr. 
HokrmfdJ.  The  cases  of  Cohm  ▼•  Cunningham  and 
AMiker{a)j  BtacUmm  y.  St^fpart{b\  and  WhUaerei 
▼.  HamUnson  {c)j  are  direcdy  in  point,  and  establish 
that  the  d^  of  Obue  junior  to  the  plaintiff  was  put  an 
end  to  by  the  disohai^  in  this  ease.] 


1818. 


O0«»MAH 
COAtl. 


L(Srd  EiXBNBORoUGH  C  J.  By  the  diiduurge  of 
Ckauymor  with  the  plaintiff's  consent,  the  debt  as 
betireen  those  two  persons  was  satisfied.  No  case  can 
be  cited  in  which  such  a  discharge  has  not  been  heU 
quite  sufficient  Then  if  so,  the  promise  by  die  de- 
fendant here  is  not  a  collateral  but  an  original  promise^ 
for  which  the  consideration  is  the  disciharge  of  the  dcte 
as  between  the  plaintiff  and  Choie  junior.  That  being 
so,  it  becomes  wholly  unnecessary  to  consider  the  ques- 
tion arising  oat  of  the  construction  of  the  fonrth  sectiim 
ef  the  statute  of  fimuds. 

Judgment  fer  the  PhinliC 


{a)  8r.Al»3. 


[h)  %Mast,%Ai, 


(0  Cf,Car.7s- 


Hanson  agamst  Stbveksgn  and  Mills,  As*  7«rii9f, 
signees  of  Ledger,  a  Bankrupt. 

POVENANTfor  rent,  &c.  brought  against  defend-  when  then- 

ants  as  assignees  of  a  lease  of  premises  (tcierem  banknipt  eoter 

described)  granted  to  Hemy  Ledger  before  bis  bank-  !SJ^^i;f„oVhf. 

mptcy.  Pka,  ist,  non  est  factum ;  ad,  that  all  the  estate,  ^l^y^lli^'^. 

'igh^  titl^  interest,'  term  of  years  then  to  come»  and  un-  «?»«  ^ithTT 

coTcnanti  in 

tbe  lease,  although  the  bankrupt's  effects  were  npon  those  premises,  and  the  assignees 
<ieltTeicd  up  the  kersimmedistdj  after  the  effects  were  sold. 


X  4 


expired 
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181^.        expired  property ^  claim,  and  demand,  of  the  said  Hetuf 

Ledger^  of,  in,  and  to  the  said  demised  premiscK  iritk 

Hanion 

^gdinst  the  appurtenances,  by  assignment  thereof  made,  did  not 

1 KYCN80N.  iggjjy  ^^^  iQ  jj^j  ygg^  j„  ^^  defendants.     Upon  tbeie 

pleas  isssues  were  joined,  and  the  cause  was  tried  beCoie 
Lord  EUenborough  C  J.  at  the  summer  Siarey  assiicsi 
1815,  when  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  (pinion  of  the  Coort  on  the  following  case: 

On  the  2 1  st  January^  1 3 1 3,  plaintiff  demised  the  pre- 
Sillies  mentioned  in  the  declaration  to  L^dJ^^,  the  bank* 
rupt,  for  the  term,  and  upon  the  covenants  staled  in 
the  lease,  and  he  took  posseshion  of  the  premisss,  and 
there  carried  on  his  business  of  a  dyer  and  backram 
alsffiien    On  the  29th  Jwie^  18x4,  a  commission  of 
bankruptcy  issued  against  Ledger^  and  on  the  19th  Jiibf% 
the  defendants  were  chosen  his  assignees,  and  the  osoal 
•■signment  was  then  made  by  the  oommiMioQers,  and  a 
counterpart  of  such  assignment  duly  executed  by  the 
ilefendants  as  assignees.     Before  the  bankruptcy  James 
Belcker  the  bankrupt's  foreman  resided  upon,  and  had 
die  care  of  the  premises  and  machinery*    The  defend- 
ants took  possession  of  the  premises  as  assignees,  and 
die  defendant  Stevenson  came  upon  them  and  gave  di- 
rections. Belcher  continued  to  reside  there  as  before^  and 
was  employed,  and  during  the  latter  part  of  the  time 
paid  by  the  assignees  for  his  trouble.     In  Jiify  and  Ath 
gust  the  lease,  fixtures,  and  stock  of  drugs  were  repeat- 
edly advertised  for  sale  by  private  contract,  with  refer- 
ence to  defendant  Stevenson^  and  the  solicitors  to  the 
oommisMon;    and  offers  were  made  for  the  premises 
to  the  assignees,  but  rejected,  and  they  continued  to 
keep  the  premises.    The  lease  was  also  put  up  to  sale 
by  public  auction  by  defendants  m  aaaigneesy  on  the 
8  17th 
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fjih  Naaember,  1814,  when  there  was  no  real  bidder.        1818. 
Oa  the  6th  March^  i3i$,  the  leas^  fixtures,  and  stock       „  ^    ^ 
of  drugs  were  advertised,  and  put  up  for  sale  by  public        ogaimt 
suction  by  order  of  the  defendants,  to  be  sold  upon  the 
prenises.      At  diis  sale  the  machinery,   stock,   and 
Htensils  were  sold,  but  not  the  lease,  the  prenises  ill 
the  particulars  of  both  sales  were  described  as  being  put 
up  to  sale  by  order  of  the  assigness,  with  liberty  to  view 
die  same  on  applying  to  Bdcher  on  the  premises,  and 
abo  with  a  reference  for  particulars  to  the  solioitori 
under  the  commission,   and  to  the  auctioneers;  and 
amongst  other  conditions  of  that  sale,  the  lots  were  re* 
quired  to  be  cleared  away  in  four  days  at  the  buyersf 
expence,  who  were  to  make  good  all  tiling  or  other 
damage  to  the  buildings,  pavements,  &c  that  might  be 
occasioned  by  the  taking  down  or  removal  of  the  lots, 
and  any  persons  suffering  their  lots  to  remain  upon  the 
premises  atter  the  i  tth  March  were  to  be  deemed  tres^ 
passers.     The  plaintiff  received  half  a  year's  rent  (due 
tXCkrUtmas^   18 14,)  from  the  defendants,  out  of  the 
bankrupt's  effects.    After  the  removal  of  the  property^ 
on  the  27  th  of  AforcA,  the  keys  were  by  order  of  defend* 
ants  taken  to  the  house  of  the  plaintiff,  and  left  there 
in  hifl  absence,  but  on  his  return  home  he  reused  to 
accept  them  and  sent  the  defendants  a  written  notice  to 
that  effect.     At  the  time  of  bringuig  the  action  the 
quarter's  rent,  which  became  due  at  Ladjf'^Lcy^  1815, 
was  in  arrear.     The  question  for  the  c^inion  of  the 
Conrtwas,  whether  the  plaintiff  was  entitled  to  recover. 
If  the  Court  f  hpuld  be  of  opinion  that  he  was,  the  ver« 
diet  was  to  stand,  otherwise  a  nonsuit  to  be  entered. 

Lawcs  for  the  pkiotiff  was  stoppedby  the  ConrL 

Cimyii 
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1818. 


Han  toil 

against 
'SrKTiMioir. 


Catiigfn  for  the  dafeodant.  The  queitioii  in  this  ea» 
is»  whether  the  defendants  have  ever  io  taken  to  diese 
premises  as  to  make  themsdves  UaUe  to  the  ooirenaiits 
in  the  lease :  and  although  it  be  stated  that  they  took 
poisesiionf  still  that  act  must  be  taken  conjointly  with 
the  other  circumstances  in  the  case.  Tie  efieets  of  die 
hMdorupt  were  upon  the  [Nremises^  and  the  assigneei 
could  not  possess  themselves  of  the  one  without  die 
other*  The  act  of  putting  np  the  bankrupt's  interefit  in 
the  lease  to  sak^  is  not  of  itself  suflfeient  to  msike  tKe 
assignees  liable.  2Vni«r  v.  Riekardton.  (a)  The  ss- 
fiignees  in  this  instance  i^^pear  to  have  taken  ponemon 
with  the  view  alone  of  possessing  themselves  of  Ae 
bankrupt's  goods,  and  of  asoertuning  whether  bis  inte- 
rest in  the  lease  were  beneficial  or  not;  and  after  there* 
moval  of  the  goods,  and  the  lease  had  appeared  to  be 
unpnxluctive,  they  returned  the  key  of  the  preuuses  to 
the  plaintiff.  In  Wheeler  v.  Bramah  (5)  the  assigneec 
paid  rent ;  and  the  bankruptcy  there  occurred  in  Mart^ 
iSio :  the  bankrupt's  eflects  were  sold  on  the  premises 
in  Hb^f  i8ii,  and  the  lease  then  put  up  to  sale^  bat 
notsold^  and  the  assignees  did  not  return  the  key  of 
the  premises  till  Sepiember;  yet  it  was  hdd  that  they 
were  liable^  although  they  even  continued  in  possesncw 
of  the  premises  ibr  a  year  and  a  half,  and  near  four 
months  after  the  sale  of  the  bankrupt's  property ;  thst 
case^  therefore,  was  not  so  strong^ against  the  assignees 
as  the  present  In  all  the  cases  upon  this  subject  the 
premises  have  for  a  time  been  withheld  firom  the  land- 
lord, and  the  consequence  of  deciding  that  the  defend- 
ants are  liable  in  this  instanoe  will  be,  that  assignees  in 


(tf);£«tf,3i5« 


W  3Gm^140. 
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fotare  can  in  no  case  take  pottession  of  the  bankrupts        IS  18. 

eflacts  upon  kasehold  prtmiaes,    without    faUectinir        

themidves  to  the  payment  of  rent  ^^ahit 

STKVtMSON, 

Lotd  EixsNBoaouoH  C  J.  The  asngnees  of  a 
bankrupt  are  not  bound  to  take  what  Lord  KengfOH 
called  a  damnosa  hiereditaB»  viz.  property  of  the  bank^ 
nipt)  which  so  far  from  being  valuable  would  be  a 
charge  to  the  creditors;  but  they  must  niake  their  elec- 
tion promptly,  and  having  once  made  it,  they  must 
abide  by  that  decision.  There  would  be  great  danger, 
and  it  would  shake  the  bankrupt  laws,  if  after  the  as* 
signees  have  once  taken  possession,  they  should  afters- 
wards  be  pennitted  to  recede  from  their  original  purpose, 
because  the  property  may  not  then  appear  to  be  so  pro- 
ductive as  they  at  first  expected*  Here  it  is  stated  as  a 
fact  that  they  have  taken  possession^  and  by  that  act 
uneiq;>lained  they  must  be  considered  to  have  possessed 
themselves  in  virtue  of  the  legal  right  conierred  upon 
them  by  the  assignment  for  the  commissioners,  vk.  as 
assignees  of  the  term,  and  then  they  have  made  tibem- 
selves  liable  to  the  covenants  in  the  lease.  I  know  of 
Qo  instance  in  which  a  deliberate  act  of  taking  posses- 
donhas  been  curtailed  of  its  full  l^gal  effect.  If  the 
aisignees  had  wished  so  to  curtail  it^  they  should  have 
enttfed  upon  the  premises  with  a  protest  that  their  en- 
try was  not  for  the  purpose  of  possessing  themsdves  of 
the  premises  as  assignees,  but  not  having  done  so^  they 
have  subjected  themselves  to  the  payment  of  rent. 

Bayuly  J.  In  the  case  of  Turner  v.  JUekardson  the 
assignees  never  entered  upon  the  premises :  the  question 
there  was,  whether  the  putting  up  of  the  lease  to  sale  by 

auction 
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1818.  auction  was  a  taking  posseision ;  the  Ck>urt  held  that  it 
"""**^        was  not  so,  it  being  a  mode  used  by  the  assignees  for 

^tfMii  ascertaining  whether  it  was  advisable  for  them  to  take 
possession  or  not.  Here,  however,  they  have  occupied, 
and  there  is  no  act  of  parliament  that  says  that  the 
assignees  of  a  bankrupt  may  occupy  premises  withoat 
paying  rent 

Abbott  J.  I  am  of  the  same  opinion.  In  the  case 
of  Wheder  v.  Bramah^  which  has  been  cited,  the  as- 
signees never  took  possession  of  the  premises  at  all, 
although  it  was  agreed  between  them  and  the  hmdlord 
that  the  premises  should  be  put  up  to  sale,  to  see  if  thej 
were  worth  any  thing.  The  assignees  there  ezpresdj 
stated  to  the  landlord,  that  they  would  not  take  to  the 
premises  unless  it  turned  out  that  the  lease  was  bene^ 
fioial.  Here,  however,  it  is  stated  in  general  and  unqua- 
lified terms,  that  they  entered  and  kept  possession  of  the 
premises  for  three  months,  and  that  constitutes  an  essen^ 
tial  difference  between  the  two  cases. 

HoLBOTD  J.  concurred. 

Judgment  for  the  Pkintiff^ 


rmiJay,  Anderson  ogatust  Hamptons 

A  bankrupt  f^AMPBELL^  on  a  former  day,  had  obtained  a  rofe 
oat  of  the  cut.  calling  on  the  marshal  to  shew  cause,  why  the  de- 

^niMl,an4      feudant  in  this  case  should  not  be  discharged  out  of 

being  at  large, 

sorrenden  to  a  oommittion  lubsequently  issoed,  and  receifei  the  protection  conferred  by 
5  a  s.  (.  30. 1.5. :  Hdd  tbu  be  may,  notwttbitan^gi  be  letakcn  nd  dettdned  in  emr 
todf  by  the  manhaL 

custody^ 


Hampton* 
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custody,  and  why  the  nuirshal  should  Qot  pay  the  costa       1818. 
of  ihe  application.  The  defendant  in  his  affidavit  stated,  ' 

that  a  commission  of  bankruptcy  having  issued  against        agmna 
him,  he  duly  surrendered  to  it  on  the  2oth  January 
hut^   and  obtained  from  the  commissioners  the  pro- 
tection from  arrest  given  by  the  5  G.  2.  c»  30.  s,  5.,  not 
being  in  custody  at  the  time  when  he  surrendered. 
That  on  the  23d  January,  he  was  taken  into  custody 
by  one  of  the  marshal's  tipstafis,    and  that   being 
brought  before  the  deputy-marshal,  he  was  informed 
by  him,  that  he  was  taken  on  an  escape  warrant,  and 
that  the  marshal  on  being  afterwards  applied  to  for 
that   purpose  had  refused   to  discharge  him.      The 
manhal  in  his  affidavit  stated,  that  the  defendant  was 
on  26th  March,  18 17,   committed  to  his  custody  in 
execBtion  at  the  suit  of  6.  M.  Turner,  and  G.  R.  Turner^ 
for  ^A^U  loj.,  and  on  mesne  process  at  the  suit  of  the 
pbuntiff  Anderson.     That  he  remained  in  custody  till 
he  escaped,  and  that  the  escape  was  without  the  mar- 
shal's consent  or  connivance.     That  afterwards,  on  the 
23d  January,  without  any  warrant  of  a  judge  or  ma- 
gistrate, but  on  his  own  authcHrity  as  marshal  alone, 
he  apprehended  him  by  one  of  his  tipstafis.     And  that 
defendant  had  not  been  discharged  as  to  this  action, 
nor  the  plaintiff's  demand  therein  either  whc41y  or  in 
part  satisfied. 

MarryaH  shewed  cause.  The  defendant  was  not  ar- 
rested on  any  escape  warrant  in  this  case ;  that  would 
be  at  the  suit  of  a  creditor,  and  issued  by  a  judge  or 
a  magistrate.  But  here  the  marshal  apprehended  him 
^m  his  own  authority,  as  a  gaoler  has  a  right  to  do 
where  si  prisoner  has  escaped.    The  act  5  G.  2.  c.  30. 

S.S- 
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818.        $•  5*  gives  no  privilege  to  a  bankrupt  against  a  recsp- 
-  tion  by  a  gaoler.    That  act  only  frees  the  bankrupt 

dftfAijf  from  all  restraint,  arrest,  or  imprisonment  of  his  cre- 
Aurro  .  ji^Q,^  and  the  words  *•  any  escape  warrant**  must 
refer  to  escape  warrants  at  the  soit  of  creditors.  Bat 
there  is  another  answer  to  this  application,  for  the  act 
only  gives  the  privilege  where  the  party  is  not  in 
custody  at  the  time  of  his  surrender;  now  here  he  was 
in  custody  at  the  time  He  was  not  it  is  true  actually 
in  prison,  but  in  contemplation  of  law  a  party  who 
has  escaped  is  considered  still  as  in  the  custody  of  the 
gaoler,  who  may  therefore  take  him  wherever  he  finds 
him.  In  the  case  of  baO,  the  person  bailed  is  not 
in  the  actual,  though  certainly  in  the  legal  custody  of 
his  baiL  This  point  was  expressly  determined  by 
Loid  JBUofh  assisted  by  Mr.  Justice  Le  Blanc^  in  the 
Ex  pane  Johnson,  (a) 


Campbdl^  contra,  contended  that  the  words  of  the 
5  G.  2.  C.30.  5.5.  were  quite  general,  <*  any  escape 
warrant,**  and  were  not  confined  to  escape  warrants 
at  the  suit  of  creditors  only.  And  it  is  not  denied 
here^  that  the  dqputy-marshal  informed  the  defendant 
that  he  was  taken  on  an  escape  warrant.  As  to  the 
words  **  provided  such  bankrupt  was  not  in  custody  at 
the  time^**  they  must  mean  an  actual  custody,  which 
did  not  exist  here.  In  the  case  Ex  parte  Johnsoriy  the 
privily  was  resisted  on  a  different  ground.  There 
the  forty-two  days  far  surrendering  had  expired,  and 
the  principal  question  was^  whether  the  bankrupt, 
having  received  a  pardcm,  and  obtained  an  order  bom 
tiie  Chancellor,  pving  him  liberty  to  surrender  and 

pass 
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pa$8  his  examfnation,  was  in  the  same  situation,  and  1818*- 

entitled  to  the  same  protection  as  if  he  had  originally  ' 

surreDdered  within  the  forty-two  days.     But  here  the  against 

defendant  surrendered  to  his  commission  in  due  time.  ampton. 

Lord  Ellenborough  C.  J.  The  freedom  firom  arrests 
spoken  of  in  the  act  of  parliament  is  a  freedom  from 
arrestsat  the  sflit  of  the  creditors.  It  cannot  therefore 
extend  to  a  case  like  this.  Here  the  party  who  has 
escaped  is  still  in  point  of  law,  and  for  the  benefit  of 
the  gsoler,  considered  to  be  in  custody.  The  words 
"  any  escape  warrant^  do  not  touch  the  present  case. 
The  escape  warrant  is  a  remedy  which  the  creditor 
may  make  use  o^  but  the  marshal  does  not  want  it, 
for  he  has  a  right  of  his  own  authority,  and  on.  fresh 
parsuit^  to  take  a  prisoner  who  has  escaped  wherever 
he  csn  find  liim.  The  rule  musf  therefore  be  dis- 
charged. 

Batlet  J.  It  would  be  a  great  injustice  to  the 
gaoler,  if  you  were  thus  to  deprive  him  of  the  benefit 
of  a  fi^sh  pursuit.  The  case  of  bail  clearly  shews  that 
a  person  not  in  actual  custody  may  still  be  so  in  con- 
templation of  law.  If  the  defendant  here  had  been  in 
custody  when  he  surrendered,  it  is  admitted  that  he 
would  not  be  entitled  to  this  privilege.  And  I  think 
that  though  he  was  actually  at  large  at  that  time^  still 
he  must  fi»r  all  legal  purposes  be  considered  as  having 
then  been  in  the  custody  of  the  marshal. 

Abbott  and  Holboto  Js.  concurring 

The  Rule  was  discharged  with  Costs. 
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The  leMioDS 
sre  not  autho- 
rised to  order 
the  payment 
by  the  bridgc- 
masier  to  the 
derk  of  the 
p«ace  of  9  per 
ceotage  on  all 
money  raised 
for  the  repair 
of  bridra  in  a 
particiiTar  dts- 
tiict,  in  lien  of 
all  hU  fees  for 
indictRventXy 
presentments, 
&c.  for  bridra 
within  it;  al- 
thongh  such 
per  centage 
was  claimed  as 
an  ancient  fee, 
ard  had  been 
paid  without 
dispute  for  a 
long  period  of 
time. 


Tbe  King  against  Houldgrave. 

AT  the  LancashtJ-e  quarter  sessions  of  the  petce^ 
holden  at  Wigan  on  the  20th  oi  January^  18 17,  the 
Court  made  the  following  order:    **  The  deputy^leik 
of  the  peace  having  stated  to  this  Court  that  Mr.  Jamta 
HoiMgrtroe^  the  bridge-master  of  the  hundred  of  Wai 
Derby  in  the  said  county,  hath  withheld  and  refused  to 
pay  him  the  ancient  and  accustomed  fee  of  one  shiUiog 
in  the  pound  upon  the  money  raised  for  the  repairs  of 
bridges  in  tbe  said  hundred  during  the  last  year,  and 
which  fee  is  in  lieu  of  all  court  and  other  fees  due  to 
him. upon  all  business  relating  to  the  indictments  and 
presentments  against  the  said  hundred  for  not  repairli^ 
bridges  and  roads ;  and  this  Court  having  heard  .the 
claim  and  objections  thereto,   this  Court  doth  order 
the  said  bridge-master  forthwith  to  pay  the  amount  of 
such  fees  to  the  deputy-clerk  of  the  peace;  for  dmng 
which  this  shall  be  the  said  bridge-master^s  authority." 
This  order  having  been  removed  by  certiorari  into  this 
court,  a  rule  was  obtained  to  shew  cause  why  it  shonkl 
not  be  quashed.     It  appeared  from  the  affidavits  on 
both  sides,  that  this  fee  had  been  received  for  a  long 
period  of  years;  and,   by  the  present  claimant,  ever 
since  the  year  1789,  without  any  dispute.     Ita  origin 
could  not  be  discovered;  but  it  was  fbnnd  eniunemted, 
amongst  others,  in  an  ancient  parchment  writing,  pur-^ 
porting  to  be  a  table  of  fees  in  the  office  of  the  derk  of 
the  peace;  in  which  was  this  entry  :<<  JBotfs^  131*  4<L 
tack :  except  Jar  Jamdred  bridges  in  LQrland  and  Derbyt 
who  pay  iTjdm  Tfer  pound!*     The  modeof  coltocting  the 

mon^ 
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money  for  the  repairing  of  bridges,  &c.  was,  by  issuing         1818. 
these  rolls  or  assessments  to  the  high  constables  of  the         ■■ 
different  hundreds,  who  having  collected  them  by  means         ^oihs!^ 
of  the  petty  constables  in  the  proper  proportions,  paid    ^<>"^*>oiiAvt. 
the  amount  over  to  the  county  treasurer,    after  de- 
ducting in  these  two  particular  hundreds  this  poundage 
daimed  by  the  clerk  of  the  peace.     Since  55  G.  3.  c.  5 1« 
another  regulation  had  been  adopted,  by  which  the  high 
constables,  having  first  collected  the  money  from  the' 
overseei-s  of  the  poor  instead  of  the  petty  constables, 
paid  over  the  whole  sum  to  the  bridge-master,  without 
making  the  deduction  before-mentioned :  and  therefore 
the  claim  of  the  clerk  of  the  peace  was  now  made  upoa 
the  bridge-master.     Since  the  date  of  the  order  it  ap- 
peared that  the  bridge-master,  in  compliance  with  it^ 
had  paid  over  the  sum  claimed  to  the  derk  of  the 
peace. 

ScarkU  and  X  WiUiams  now  shewed  cause.  The  qnes* 
lion  here  is  as  to  the  jurisdiction  which  the  magistrates 
at  sessions  had  to  make  this  order.  If  it  be  not  a  good 
order  under  the  12  G.  2.  c.  29.  it  cannot  be  sustained. 
If  the  bridge-master  has  money  in  his  hands,  received 
by  him  under  that  act,  and  the  justices  had  authority 
to  make  this  order,  then  the  case  is  clearly  made  out. 
Now,  that  he  had  money  in  his  hands  is  quite  appa- 
rent; for  it  is  stated  by  the  affidavits  that  he  has,  in^ 
compliance  with  the  order,  paid  it  over  to  the  deputy- 
derk  of  the  peace.  Then  as  to  the  form  of  the  order. 
It  directs  the  bridge-master  to  pay  the  money  abso* 
lately,  and  not  out  of  such  funds  as  may  be  in  his 
hands.  But  this  is  not  of  any  importance.  If  indeed 
he  had  no  money  in  his  hands,  it  would  be  a  defience 

You  I.  Y  to 
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1818.       to  bimi  in  case  any  proceedings  were  adopted  againtt 
""■"""       him  for  not  obeying  the  order;  but  it  is  not  neoessaiy 
against        ill  a  case  like  this  to  begin  with   a  formal  redtil, 
^  Whereas  you  have  in  your  hands  certain  funds,"  Ste. 
to  make  this  a  valid  order.     This  rery  form  was 
adopted  in  The  King  r.  The  InhabitanU  (f  Essex.{a) 
llierc  there  was  not  any  recital  of  any  funds  being  in 
the  treasurer's  hands,  but  only  a  simple  order  for  him  to 
pay  a  certain  sum  to  the  derk  of  the  peace.     [Lord 
EDenborotj^h  C.  J.    The  question  as  to  the  form  of  the 
order  was  not  adverted  to  in  that  case.     Besides  this 
is  an  order,  not  on  the  treasurer,  but  on  the  bridge- 
iMUter.    Is  there  any  statute  which  speaks  of  the  latter 
as  a  subsisting  officer,   having  funds  in  his  hands? 
Unless  that  be  so,  and  he  be  necessarily  presumed  Co  be 
full-handed,  the  justices  must,  in  the  order,  direct  him 
to  pay  out  of  the  funds  in  hi$  hands.    Bajfley  J'.    Is 
there  any  statute  which  makes  tlie  bridge-master  the     I 
the  treasurer  of  a  fund  for  the  repair  of  bridges.]    Be- 
fore the  55  G.  3.  c.  5 1.  the  bridge-master  had  no  fiinds 
in  his  hands,  except  for  the  purpose  of  paying  the  work- 
men employed  under  him,  but  since  that  act,  the  cus- 
tom of  raising  tlie  money  for  these  purposes  is  altered. 
Now,    the  money  is    paid  over  by  ;the    hi^    con- 
stables (who  collect  it)  directly  to  the  bridge^mas- 
ter,  instead  of  being  paid  first  to  the  county  trea- 
surer, and  then  issued  by  him  to  the  bridge-master. 
So  that  now,  it  may  be  said,  the  bridge-master  is  the 
treasurer  for  the  bridges,  and  he  may  be  presumed 
to  have   money  in  his  hands,    as  the  county  tiear 
surer,  it  may  be  supposed,  was  m  Bex  v.  The  Inhabit- 

i 
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tmh  of  Efisex  {a).    And  though  there  the  fonn  of  the        1818. 

order  was  not  expressly  adverted  to.  it  could  hardly  ' 

.  "^        The  Kino 

have  escaped  the  attention  of  the  Court  if  it  had  been         againu 

a  fatal  objection*  And  the  act  55G*3«  ^#143*  «*5. 
aeens  also  to  recognize  expressly  a  fund  in  the  bridge-- 
master^s  hands,  for  it  authorizes  the  payment  of  con- 
tracts out  of  it  Then  the  only  remaining  question  i% 
whether  the  justices  had  power  to  make  an  order  to  this 
effect  The  sura  claimed  by  the  clerk  of  the  peace  is 
in  Ken  of  all  fees  on  indictments,  presentments,  traverse^ 
&&,  which  would  be  payable  by  the  inhabitants  of  these 
two  particular  hundreds.  The  order  made,  is  for  work 
done  in  the  prec^ng  year.  It  does  not  appear  to  be 
an  unreasonable  compensation,  and  this  Court  wiU  not 
take  npon  itself  to  tax  the  bill  of  tbe  clerk  of  the  peace 
for  that  period.  Every  intendment  is  to  be  made  in 
&vonr  of  snch  an  orc^r.  It  may  be  presumed  that 
the  sesnons,  On  due  investigation,  determined  that  this 
was  a  &ir  remuneration  for  ihft  trouble  of  their  officer 
in  the  preceding  year.  If  sc^  then  this  order  would  be 
good.  In  The  King  v.  The  Inhabitants  of  Essex  a  gross 
sum  of  150/.  was  ordered  to  be  paid,  and  this  Court 
then  would  not  go  into  the  quiestion  whether  the  quan« 
tum  ordered  there  was  reasonable  or  not  It  may  be 
said,  that  tlM  sessions  here  should  have  ordered  the  bill 
of  the  derk  of  the  peace  to  be  paid,  and  not  have  given 
such  a  compensation  as  this.  But  that  observation 
would  equally  have  q)plaed  to  the  case  above  cited. 
Tbeie  Lord  Kemfm  relied  upon  tbe  thing  being  war- 
ranted l^  precedent  and  long  us^e.  Those  exist 
here;  for  the  antiquity  of  this  payment  is  not,  and  can- 
not be,  disputed. 

(tf)  4T.JI.591. 

Y  2  Eichardtan^ 
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1818.  Ekhardgonj  on  the  other  Bide^  was  stopped  by  the 

Coart. 


Tht  Kino 

Ho  U  LOOK  ATS. 


Lord  EllenboHough  C.  J.  I  acoede  folly  to  the 
doctrine  Idd  down  by  Lord  Kef^oh  in  the  case  ciled, 
thai  wherever  a  duty  is  imposed  on  a  county,  and  whore 
costs  incidentally  and  necessarily  arise  in  questioniog 
the  propriety  of  acts  done  to  inforcc  that  duty,  the  ma- 
gistrates, who  have  the  superintendance  over  the  cotmty 
purse,  have  necessarily  a  right  to  defray  such  expenoo 
out  of  the  county  stock.  It  is  therefore  quite  clear,  that 
in  this  case  the  magistrates  had  a  jurisdiction  OTcr  the 
subject«matter.  They  had  a  foil  right  to  order  theie 
expences  to  be  defrayed  out  of  the  county  stock.  Bat 
the  question  is,  whether  they  had  a  right  to  make  that 
order  in  these  terms.  It  is  not  necessary  for  us  to  say, 
whether  the  order  is  bad  in  poii^  of  form,  as  being  on 
the  bridge-master,  and  directing  him  to  pay  this  money 
absolutely,  and  not  out  of  such  fonds  as  may  at  the  time 
be  in  his  hands;  for  I  think  it  cannot  be  supported  on 
another  ground.  The  magistrates  had  no  authority  to 
make  an  accumulated  compensation  of  this  nature  to 
the  clerk  of  the  peace.  Their  duty  was,  at  the  end  of 
each  year,  to  ascertain  how  much  business  had  been 
done  by  him,  and  what  sum  was  due  for  it.  But  here 
they  have,  instead  of  taking  the  items  of  his  bill  divisim, 
substituted  a  sort  of  average  computation.  They  have, 
in  this  order,  directed  the  bridge-master  to  pay  an  an- 
cient and  accu&tomcd  fee  of  one  shilling  in  the  pound 
on  all  the  money  raised,  in  lieu  of  all  the  fees  due  to 
him,  upon  all  business  rdating  to  the  indictments  and 
])resentments  for  not  repairing  bridges  and  roads  in  this 
hundred.  Now  how  can  that  be  for  a  moment  consi- 
dered 
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dcred  as  aa  award  by  tbem  to  bim  of  a  fair  compeng-         1818. 
ation  for  his  trouble?  It  does  not  depend  on  his  trouble;  " 

and  is  not  more  or  less  in  proportion  to  it.     Then  this        agahu 
Court,  seeing  that  the  magistrates  have  here  adopted 
m  imprc^r  and  illegal. rule  for  computing  the  amount 
of  this  compensation,  can  do  no  otherwise  than  quash 
this  order,  which  is  founded  on  that  computation. 

BayletJ.  The  rule  which  it  was  proper  for  the 
magistrates  to  have  adopted  was  this ;  that  the  clerk  of 
the  peace  should,  be  paid  according  to  the  quantum 
of  trouble  which  he  had  had.  But  they  cannot  order 
a  gross  sum  to  be  paid  to  him  without  reference  to 
that  They  might  as  well  have  attempted  to  give  a 
fixed  salary  to  their  attorney  instead  of  paying  him 
according  to  the  business  which  he  had  done.  They 
have  h^re  stated  their  mode  of  calculation  on  the  face 
of  the  order ;  and  the  court  see  that  it  has  no  reference 
to  the  quantum  of  business  done.  Then  they  have 
adopted  a  rule  which  is  illegal,  and  cannot  be  sup- 
ported. Before  55  G.  3.  c.  143.  the  magistrates  could 
not  order  repairs  beyond  the  amount  of  zcL  (a)  to  be 
done  to  any  county  or  hundred  bridge  without  a  pre- 
vious indictment  or  presentment.  Since  that  statute, 
they  may  without  indictment,  order  repairs  to  'any 
extent  So  that  the  labour  of  the  clerk  of  the  peace, 
for  which  this  is  called  a  compensation,  is  now  greatly 
abridged;  but  the  compensation  still  remains  the  same. 
Hiis  clearly  shews,  that  this  has  none  of  tlie  features  of 
a  compensation,  inasmuch  as  it  does  not  vary,  as  the 
baainess  itself  varies.     But  unless  it  be  a  compensation, 

(a)  See  5»  Cr.  3*  <^*  ^^^  '•  <• 

Y  3  it 
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1818.        it  cannot  be  supported.    Thk  order  therefore  most  be 
quashed. 


The  Kino 

HOULDOJUAVS* 


Abbott  J.  I  am  of  the  same  opinion.  The  ooort 
of  qoarter  sessions  had  no  right  to  order  a  substituted 
sum  to  be  paid  in  lieu  of  a  compensation  for  the  busi- 
ness done  by  the  clerk  of  the  peace.  Perhaps  it  might 
have  been  contended,  that  if  the  magistrates  had 
ordered  a  gross  sum  to  be  paid  as  a  compenaatioDy 
their  order  might,  on  the  authority  of  the  case  ciled  in 
the  argument,  ha?e  been  supported.  But  hare  they 
have  done  no  such  thing.  They  have  ordered  a  pay- 
ment of  five  per  cent,  on  all  the  money  raised  ior  the 
repair  of  bridges  within  a  particular  district.  Then 
they  have  adopted  a  rule  of  computation  which  this 
Ckmrt  think  cannot  be  proper.  Even  supposing  that, 
before  the  power  of  raising  money  without  prenous 
presentment  or  indictment  was  given,  this  was  a  rea- 
sonable compensation,  still,  after  tha^period,  it  cannot 
continue  to  be  so,  the  business  having  diminished. 
Then,  if  unreasonable  now,  it  ought  not  to  remain. 
The  order  of  the  magistrates  in  this  case  is  therefore 
bad,  and  cannot  be  supported. 

HoLROYD  J.  concurred. 

Rule  absolute  for  quashing 
the  order  of  sessions. 
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1818, 

The  King  against  The"  Inhabitants  of  Fil-  ^/^f';;^' 

LONGLEY. 

T  T  PON  an  appeal  against  an  order  of  two  justices,  by  a  ierrice  nndcr 
which  William  Doamest  his  wife  and  child,  were  51  wecis  my 
vemoTedfrom  the  parish  ofCdeshiU  in  the  county  of  ^^^f^J^Ji"^ 
Wanoid^  to  FtOoiigr/^  in  the  same  county,  theSessicms  {^^^^^''^"/^ 
confinned  the  order,  subject  to  the  opinion  of  the  Court  i^r,  so  as  to 

_  ,,  confer  a  settle- 

on  the  fbUowuig  case :  ment. 

The  pauper  being  settled  in  the  parish  otFillofigUy 
premua  to  Old  Michaelmas  in  the  year  18  ta,  was  hired 
by  one  Wm.  HMick  of  the  parudi  oiAndey  in  the  county 
aforesaid,  from  the  then  next  Old  Michaelmas^  for  a 
year,  at  ^L  los.  w^es:  at  the  sane  time  the  said  Wm. 
HoUidk  said  to  the  pauper,  that  he  did  not  know  the 
custom  of  the  parish  as  to  hiring  for  a  year,  or  fifty-one 
weeks;  that  he  would  inquire,  but  he  believed  it  must 
be  fixr  a  year,  and  hired  him  for  a  year.     The  pauper 
entered  into  the  service  in  pursuance  of  this  contract ; 
three  or  four  days  after  which  JVm*  HMick  (having  pre- 
viously to  the  pauper  cooung  into  his  service  ascertained 
that  the  practice  of  the  parish  was  to  hnre  for  fifly*one 
weeks)  asked  the  pauper  whether  he  would  consent  to 
the  hiring  being  for  fifty-one  weeks,  to  which  the  pauper 
consented.     He  continued  in  Mr.  HollicV%  service  until 
a  week  before  Old  Michaelmas  in  the  next  year,  when 
the  said  Wm*  HMick  paid  him  the  7/.  105.  for  his  vages, 
and  asked  him  to  stay  on  till  Old  Michaelmas^  which  he 
agreed  to.  do  on  being  paid  for  it ;  he  staid  till  Old 
MichaelmaSf  and  received  15. 6d.  for  that  time. 

y  4  Reader 
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1818.  jReader  and  Holbech^  in  support  of  the  order  of  scv 

_  sions,  contended,  that  the  pauper  had  not  gained  an\' 

The  Kino  .  . 

ogahst        settlement  by  hiring  and  service.   This  species  of  setde- 

Thc  Iflhabi-  ,  ,  _  ,«.•»*' 

tinuof  ment  depends  upon  the  statute  3  Jr.  q^  M.  c.  11,  s,j. 
FiLLONQLET.  and  8  4-  9  W:  3.  c.  30.  s.  4. ;  the  first  of  which  provides, 
^^  that  if  any  unmarried  person  not  having  children 
shall  be  lawfully  hired  into  any  parish  or  town  for  one 
year,  such  service  shall  be  judged  and  deemed  a  good 
settlement."  And  the  second  enacts,  <<  that  no  person 
so  hired  as  aforesaid  shall  be  deemed  to  have  a  good 
settlement  unless  he  continue  in  the  same  service  lor 
one  whole  year/'  So  that  it  should  seem  from  the 
words  of  the  statute  that  it  is  necessary  that  there  should 
be  a  hiring  for  a  year,  and  a  service  for  a  year,  under 
that  contract.  The  words  <<  such  service^*  in  the  first 
act  obviously  refer  to  a  service  under  the  lawful  fairing 
previously  spoken  of.  The  second  act  was  framed  to 
obviate  doubts  which  had  existed  whether  a  service  for 
forty  days  under  a  hiring  for  a  year  would  not  oonfisr  a 
settlement.  The  legislature  by  the  words  '^  whole  yeax^ 
in  that  act  must  mean  He  year  for  which  the  parties 
had  hired.  It  is  true  that  there  have  been  many  cases 
in  which  a  service  under  a  hiring  fbr  a  less  period  than 
a  year  may  be  coupled  with  a  service  under  a  hiring  fbr 
a  year.  But  those  cases  are  so  contrary  to  the  plam 
meaning  of  the  statute,  that  the  Court  will  not  be  dis- 
posed to  extend  them  any  further,  but  will  rather  be 
desirous  of  getting  back  to  the  fair  construction  of  the 
statute.  In  all  those  cases  the  hiring  for  a  year  vras 
subsequent  to  the  hiring  for  a  less  time,  but  in  the  pre- 
sent case  the  hiring  for  a  year  is  first ;  and  by  the  sub- 
sequent agreement  that  contract  of  hiring  is  entirely 
dissolved.    How  then  can  it  give  effect  to  the  subse- 

12  quent 
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quent  service  so  as  to  confer  a  settlement.     The  King  v.        1818. 
Great  Chiltofi  {a)  is  directly  in  point :  there  a  man  who        — 
had  hired  For  a  year  served  only  a  part  of  the  year,  and         against 
then  married ;  on  which  be  hired  again  for  the  same        tint's  of  ' 
period,   but   upon  different  terms;  aad  although  he    ^^^^^^^^^''* 
served  more  than  a  year,  and  there  was  not  any  interval 
between  the  two  contracts,  yet  the  Court  held  he  did 
not  gain  a  settlement,  upon  tlie  ground  of  the  dissolu- 
tion of  the  first  contract.     So  here,  the  first  contract  is 
dissolved,  and  no  settlement  is  gained.    In  this  case  too 
the  pauper  did  not  serve  forty  days  at  the  time  when 
this  contract  was  in  existence. 

Lord  EiXENBOBOUGH  C.  J.  If  the  statutes  are  to 
be  strained  in  any  respect,  it  seems  to  me  that  the  mind 
revolts  much  more  from  coupling  a  previous  service 
with  a  subsequent  hiring  for  a  year,  than  from  the  con- 
clusion to  be  drawn  in  the  present  case.  I  think  this 
case  therefore  within  the  limits  of  the  former  decisions. 
If  it  were  now  for  the  first  time  under  our  consideration, 
I  should  be  disposed  to  pronounce  a  different  judgment : 
but  the  decisions  are  so  numerous  upon  the  subject,  and 
we  should  overtui*n  so  many  settlements  if  we  were  to 
overrule  them,  that  I  feel  myself  bound  by  their  autho- 
rity to  hold  this  to  be  a  good  hiring  and  service. 

BayletJ.  I  am  of  the  same  opinion  upon  the 
gnmnd  of  the  authorities  alone.  There  is  in  this 
case  a  hiring  for  a  year,  and  a  service  for  a  year,  and 
that  according  to  tlie  decisions  will  be  suflScient  to  con- 
fer a  settlement 

W  5  7.  A  67*. 

Abbott 


S22 


1818. 


The  Kjmo 
'       against 
The  Inhabi- 
t^nU  of 

PlLLINGLET. 
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Abbott  J.  I  am  of  the  same  opinion,  and  I  think 
that  it  k  better  to  abide  by  tlie  fixed  and  settled  rule 
of  construction  given  by  the  decisions,  than  to  intro- 
duce any  new  questions  by  departing  from  them. 

HoLROYD  J.  concurred. 

Order  of  Sessions  quashed. 

Scarlett^  Reynolds^  and  FiruAf  were  to  have  argued 
against  the  order. 


Weinesdaj^ 
M.  4th. 


A  clerk  in  a 
mercaotile, 
house,  hired  by 
the  year,  but 
serving  only 
during  the  u^ual 
houis  of  busi- 
ness, thereby 
gains  a  settle- 
ment, although 
those  hours  did 
not,  by  thc'cus- 
tom  of  the 
trade,  ever  oc- 
cupy the  whole 
day,  and  he 
went  where  he 
pleased,  with- 
out asking  his 
master's  leave, 
when  those 
hours  were  over. 


The  King  against   The   Inhabitants  of  All 
Saints,  Worcester. 

T  TPON  appeal,  the  quarter  sessioDS  fiur  the  ooontj  of 
Worcesierj  quashed  an  order  of  jaslkes  for  the 
removal  of  Jjfred  Canning  and  Ann  his  wife  and  ther 
two  children,  from  the  parish  of  AU  Sainis  in  the  city 
of  fVorcesier  to  SAorediich  in  the  county  of  MiMeux^ 
subject  to  the  opinion  of  this  Court  in  the  following 
case: 

The  pau|)er  Alfred  Canning  in  the  year  1812,  was 
engaged  by  Messrs,  Bruce,  De  Ponthieu,  and  Ca  for 
a  year,  at  llie  yearly  salary  of  So/*,  as  one  of  their 
house  clerks  at  their  East  India  agency  honse^  in 
Saint  Peter  Le  Poor  in  the  city  of  London.  The 
pauper  went  into  the  service,  and  continued  in  it  upon 
the  same  terms  for  two  years  and  a  halt^  daring  the 
last  eight  months  of  which  he  slept  in  the  appellant 
parish  of  ShoreditcA.  He  did  not  sleep  in  the  house  of 
Messrs.  Bruce,  De  Ponthieu,  and  Co.  during  any  part 
of  his  service,  but  came  to  their  counting-house  at  the 

14  usual 
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usual   mercantile  hour,   (that  is  to  say)  about  nine         1818. 
o'clock  in  the  morning,  and  staid  there  till  five  or  six         . 
o'clock  in   the  evenbg,  with  the  exception  of  half        ggatust 
an  hour  or  an  hoar  in  the  coarse  of  the  day,  when  he     ^*\aiu  *?* 
went  away  for  the  purpose  of  getting  his  dmner;  the    ^"^cistmI 
hour  of  which  varied  to  accommodate  the  other  clerks, 
of  whom  there  were  thirty  or  fourty.     When    the 
business  of  the  counting-house  closed  in  the  evening  at 
the  usual  mercantile  hour,  the  pauper  went  where  he 
pleased,  without  asking  any  leave  of  Messrs.  Brucff 
De  PanMeUj  and  Ca,  and  he  also  went  wher^  and 
did  what  he  pleased  on  Sundays.    The  court  of  quarter 
sessions  was  of  <^inion,  that,  under  the  drcamstancesy 
and  from  the  nature  of  the  pauper's  employment,  he 
was  not  so  under  the  control  of  Messrs.  Bmee^  De 
FonMeu^  and  Co,  as  to  be  consklered  to  have  gained 
a  settlement  in  Shoreditch  as  a  yearly  servant* 

PMer  in  support  of  the  order  of  sessions.  In  the  , 
Khig  T.  iforih  Nibley  (.a),  Lord  Km/on  lays  down  the 
rule  thus:  there  must  be  a  hiring  and  service  for  a 
year  so  far  as  that  the  servant  must  be  under  the  control 
and  coercion  of  the  master  during  the  whole  time ;  and 
in  that  case  where  the  service  was  under  a  hiring  for 
five  years  to  serve  twelve  hours  each  day,  the  Court 
hdd,  that  no  settlement  was  gained ;  and  in  the  King 
against  Buckland  Denham  (6),  which  was  a  hiring  for 
five  years  to  work  only  during  ShearmarC^  hours,  the 
Court  pronounced  a  similar  decision.  Here  the  case 
states  the  hours  when  the  pauper  was  employed  and 
when  not;  he  came  at  nine  o'clock  in  the  morning, 
and  stayed  the  usual  mercantile  hours ;  at  other  times 

(a)  5  r.  je.  ai.  *Ji)  Bun.  S.  C.  694. 

he 
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1818. 


ThcKiKo 

agatHst 
The  InhabU 

untsof 
All  Saints, 

WOKCCSTEK. 


be  did  what  he  pleased  and  w^it  where  he  pleased: 
the  custom  of  the  trade  must  be  considered  as  part  of 
the  contract.  Could  the  master  have  compelled  his  ser- 
vice out  of  the  usual  hours  ?  or  suppose  he  had  brought 
an  action  for  not  attending  at  other  times,  could  he  have 
sustained  it?  here  it  is  stated,  that  he  was  hired  as  a 
clerk,  and  also  what  the  usual  hours  of  a  clerk's  at- 
tendance were. 


Lord  Ellekborougu  C.  J.  There  is  in  every  con- 
tract of  hiring  some  implied  excepdon  of  hours  for  re- 
laxation, food,  and  rest;  I  cannot  at  least  suggest  to 
myself  any  contract  in  which  such  exceptions  dp  not 
exist.  The  master  here  has  a  rij^t  to  the  service  of 
the  pauper  at  all  times,  but  he  does  not  require  his 
services  at  any  other  hours  than  those  mentioned: 
there  is  not  any  exception  in  the  contract  The  hiring 
then  being  general,  and  there  being  no  exception  but 
such  as  are  necessarily  implied  in  every  contract,  I 
think  that  the  pauper  by  serving  under  it  for  a  year, 
gained  a  settlement  in  the  parish  oi  Shoreditck. 

Baylet  J.  The  distinction  between  the  two  classes 
of  cases  relative  to  this  subject  is,  that  in  the  one  the  ex- 
ception to  the  service  is  expressed  in  the  contract,  and  iu 
the  other  it  is  left  by  the  custom  of  the  particular  trade 
to  be  raised  by  implication.  This  case  seems  to  mc 
to  range  itself  under  the  latter  class;  and  therefore  I 
think  die  pauper  gained  a  settlement  by  this  hiring 
and  service. 

Abbott  and  Holroyd  Js.  concurred. 

Order  of  sessions  quashed. 


Eussel  was  to  have  argued  contra. 
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1818. 
The  King  agaifist  The  Inhabitants  of  Wood-  ^l^""^^' 

JIURST. 

UPON  appeal  against  an  order  of  two  justices,  by  A  pai&per 
agreed  to  serve 

which  George  Herdy   his  wife,   and   their  three  is  a  brick  maker 

children,  were  removed  from  the  parish  of  Saint  Ives  „,as  to  Mkbaei^ 

in  the  county  of  Huntingdon  to  Woodhurst  in  the  same  HJa^yiJ^ 

county,  the  sessions  confirmed  the  order,  subject  to  the  '^"5^*  f'  *.*^*' 

•^  '         i»  pillared  price : 

opinion  of  the  Court  on  the  following  case:  Held  that  thu 

»       t  ^  ^  rr     1     1  %    •         ^»*  Oct  a  con- 

In  the  year  1809,   George.  Herd  the  pauper,  beuig  tract  for  a 

legally  settled  in  Woodhurst  in  the  county  of  Huntingdon  Ibwluid'y,' but 

and  unmarried,  was  afterwards  hired  by  William  Mar^  *  *^"' m?!u** 

*  (crve  nil  tne 

getts  of  Saint  Ives  in  the  said  county,  brickmaker  to   completion  of 

^         the  job  ;  and 

work  in  Saint  Ives  under  a  written  agreement  which   thereforeaiet- 

--      --         ^  1-1  J  1  /.  11  dement  was  not 

Mr.  Margetts  states  to  be  lost,  and  to  be  as  follows:  thereby  gained. 
•*  I  George  Herd  have  this  day  agreed  to  serve  William 
Margetts  as  a  brickmaker  from  Michaelmas  to  Michael" ' 
mas  again.  The  said  George  Herd  engages  to  make 
70,000  bricks  at  so  much  for  digging  and  turning,  so 
much  for  moulding  and  making,  and  so  much  forrun- 
ning  to  the  kiln.''  This  was  all  the  contract ;  nothing 
iras  said  as  to  the  time  he  was  to  b^in  to  dig;  he  pro- 
bably began  in  Nooember^  and  then  worked  on  the  said 
kilns  under  that  contract,  not  having  finished  his 
70,000  bricks  till  after  Michaelmas  following.  It  ap- 
peared from  the  evidence  of  the  roaster  and  pauper, 
that  as  soon  as  the  pauper  had  made  the  70,000  bricks 
according  to  his  contract,  his  master  had  no  controul 
over  him,  and  he  might  go  where  he  pleased,  even  if 
it  was  a  m(xith  before  MichaelmaSf  and  if  he  stopped 
and  made  more  than  70,000  bricks  he  was  to  be  paid 

for 
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1818.        for  them,  and  the  master  could  set  him  to  no  other 

"""*        work  than  brickmakinir.     This  was  the  custom  of  those 

agMHst         kilns,   but  the  pauper  this  year  did   not   finish   his 

taouof  '     contract  till   after  Michaelmas,   i8io.      The    pauper 

Wo*DHUEST.    j^g^  ^„j  boarded  himself  in  Saint  Ives,  and  drew  tb 

much  money  on  account  of  the  bricks  in  the  winter, 

and  so  much  in  the  Bummer;  and  when  the  bricks  were 

all  made  the  account  was  settfed  betwe^i  the  paiqier 

and  his  master. 

Hari,  in  support  of  the  order  of  sessions,  was  stopped 
by  the  Court  who  called  upon 

Nolan,  contrL  The  contract  in  this  case  was  for  a 
yearns  service.  Although  it  be  engrafted  upon  it  as  a 
condition  that  a  given  number  of  bricksshall  be  made,  the 
contract  must  be  construed  by  itself  and  the  appreh«i- 
sion  of  the  master  or  pauper  as  to  its  eflfect  can  make- 
no  difference;  and  although  they  might  think  that  as 
soon  as  the  bricks  were  made  all  controul  of  the  master 
over  the  servant  ceased ;  yet  the  Court  will  look  to  the 
uteiy  words  of  the  agreement,  and  must  thence  c^mclude 
that  that  was  not  so,  but  that  the  master's  controul 
would  not  cease  until  the  end  of  the  year.  The  objec- 
tion  respecting  the  uncertainty  of  the  time  when  the 
pauper's  service  commenced  is  wholly  immaterial ;  for 
at  whatever  time  he  might  go  into  the  service,  his  being 
received  by  his  master  would  be  conclusive  evidence 
that  his  previous  service  had  been  dispensed  with. 

Lord  Ellenborouoh  C.  J.  In  this  case  the  Court 
can  entertain  no  doubt.  There  was  not  a  c(Hi- 
tract  which,  properly  speaking,  had  relation  to  time. 

The 
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The  pauper  engage  to  serve  only  until  a  particular  1818. 

job  be  done:  if  the  bricks  were  made  before  the  year  *^— * 

expired,  his  service  would  terminate.     So  that  unless  ^Mint^ 

he  Hnished  the  kst  brick  exactly  at  the  year's  end,  '^t^Jts  rf^' 

wh'feh  would  be  very  improbable,  he  would  not  serve  Woodburst. 
for  a  year.     It  is   therefore  only  a  contract  for  that 
individual  job,  and  the  introduction  of  time  into  the 
agreement  is  wholly  irrelevant. 

Per  Curiam^  Order  of  sessions  confirmed. 


The  King  ogainstThe  Inhabitants  of  St.  Mary's,  »^'^««^t 
Leicester. 

"TWO  justices,  by  an  order,  removed  Maty  Bacon.  An  order  of 

•*•.,  ,,         «.i.ii  «  ,  mati$trite»  was 

Widow  and  her  four  children,  from  the  parish  of  directed  to  the 
Wing  in  the  county  of  Btaland^   to   the  parish   of  ?he  wunty  of " 
St.  Manf%  m  the  borough  of  lAnceUtr  in  the  county  ^^'^t^fih^Ji- 
of  Lace^ter.    The  sessions,  on  appeal,  confirmed  die  ':***  ^^  ^'  *" 

'  *^  tlic  county  of 

order.     But  both  orders  beincr  removed  by  certiorari,   l-ficester,  and    , 

°  .  thewordi 

into  this  court,  a  rule  was  obtained  calling  on  the  '*  County  of 
parish  officers  of  Wingj  to  shew  cause  why  they  diould   then  written  {n 
not  be  quashed,  for  a  default  of  jurisdiction  in  the   the  mV^fttrat"  s 
magistrates  making  the  original  order  apparent  upon*  J^^o*ent*«rtof 
the  fcce  of  it,  in  not  statinir  them  to  be  justices  of  the  *cor^er,  de- 

^  "  scnbed  ai  jus- 

peace  of  the  county  of  Rutland.    The  order  was  in'  ticei  of  the 

V7^  peace/(j/*r 

Una  form  :  county  afmresmd  : 

Held  that  it 

**  County  of  Rutland.    To  the  churchwardens  and   thereby  wffi- 

^  cientiy  appear- 

overseers  of  the  poor  of  the  parish  of   Wing  in   ed  that  they 

,.,  Jill*  T    were  justices  for 

the  said  county,    and  to   the   churchwardens   and   the  county  of 
overseers  of  the  poor   of  the  parish  of  St.  Manfs 

in 
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1818.        in  the  borough  of  Leicester  in  the  county  of  Leke^er, 
^.    -^  and  to  each  and  every  of  them. 

'rhcTuuiiA'  Rutland,  1  Upon  the  complaint  of  the  churchwardens 
St!mae"y'j  ^  ^'^*  5  *"^  overseers  of  the  poor  of  the  parish  of 
LiicnT£R.  fVing,  in  the  said  county,  made  unto  us  whose  names 
are  hereunto  set,  and  seals  affixed,  being  two  of  his 
Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  and  one  of  us  of  the  quorum,  that  Mary  Baoonj 
&c«  are  come  to  inhabit)  &c  (pursuing  the  usual  form 
of  such  orders)/' 

Header,  shewed  cause  against  this  rule.  He  con- 
tended, that  on  the  face  of  the  order  of  the  two  roagis* 
trates,  it  was  quite  obvious,  that  they  were  magistrates 
of  the  county  oi  Rutland.  That  unless  the  Court  were 
bound  by  the  cases  to  decide  the  contrary,  the  reason 
of  the  thing  was  very  plainly  in  favour  of  the  order. 
The  words  justices  of  the  peace  for  the  said  coun^, 
immediately  follow  the  description  of  the  parish  ci 
Wing  in  the  county  aforesaid.  Then  **  said  county" 
must  refer  to  the  county  in  which  the  parish  of  Wing 
is  situatecl.  And  by  reference  to  the  commencement 
of  the  order,  it  clearly  appears  that  Wing  is  in  the 
county  of  Rutland*  Besides,  the  words  *<  Rutland^  to 
wit,"  are  placed  a  second  time  in  the  margin,  which 
if  possible,  makes  the  thing  still  more  evident  to  every 
one  who  reads  the  order. 

Marriott,  contra,  quoted  the  cases  of  The  King  v. 
Chilverscoton{a),  and  The  King  v.  Moor  Critchdl{b)y 
which  he  contended  were  cases  precisely  similar  to  the 
present,  in  which  the  same  objection  now  prevailed. 

And 
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And  he  obierved  that  the  latter  case  was  peculiarly  I'd  18. 

strong^  as  there  Lord  Kenyon  found  himself  compelled  *--^ — 

by  the  authorities^  although  very  reluctantly,  to  quash  simlti^ 

the  orders.                       .  ^t^-^T 


Lord  Ellenborouoh  C.  J.  If  this  Court  is  put. 
under  the  painful  necessity  of  overruling  the  case  of 
The  King  v.  Moor  CrUchdl^  in  order  to  do  justice  in 
this  case,  I  have  no  hesitation  in  so  doing.  The  words 
<<  justices  of  the  peace  in  and  for  the  said  county''  in 
thit  c»e  immediately  follow  the  words  <<  the  county  of 
ffWi  aforesaid,"  and  in  plain  grammatical  construc- 
tion can  have  reference  to  the  county  of  Wilts  only. 
For  the  word  said  must  have  reference  to  the  last  ante- 
cedent, and  I  wish  that  the  very  able  and  very  learned 
Jud^  who  decided  that  case,  instead  of  lamenting  that 
iuch  an  objection  had  there  been  taken,  had  applied  his 
powerful  mind  to  the  objection  itself  and  I  have  no  doubt 
that  it  would  have  vanished  liefore  that  mind  exerting 
its  proper  vigour  on  the  subject.  Here  there  is  first 
**  coantfT  of  Rutland**  in  the  margin,  then  come  the 
words  <<  parish  of  Wing  in  the  said  county;"  that  must 
mean  the  county  o^BMtikmdf  if  we  are  to  give  the.  word 
said  any  meaning  at  all.  Then  immediately  follow  the 
words  <^  justices  of  the  peace  for  the  said  county ;"  that 
must  therefore  also  have  reference  to  the  county  of 
BtUland.  The  grammatical  construction  and  plain 
meaning  of  the  instrument  direct  us  to  that  conclusion 
alooe. 

Batlet  J.  It  is  impossible  to  doubt  in  this  case  to 
what  county  the  magistrates  who  made  this  order  be- 
longed.    The  King  v.  Moor  Critchdl  is  undoubtedly  a 
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16i6« 


The  Kino 

mgeitut 
The  Inhabi- 

untsof 
St.  Mart*!  s 

LKlCetTEft. 


rerj  ttrong  authority,  and  periiapi  not  difdngaiflluMe 
firon  thtt  caie;  but  that  case  docs  not  oonTiBce  ne.  I 
diink  the  Court  ought  there  to  ha^e  come  to  acoDtrary 
conclusion.  In  that  case  the  words  <*  said  eoanty" 
could  only  mean  in  grammatical  constructicm  and  com- 
mon sense  the  oounly  of  IFiiito.  Nowhere**  said  couDty^ 
must  mean  Sitilandj  and  not  XriJoftfgn  Besides,  in  this 
cas^  after  the  direction  of  the  c»der,  there  are  firand 
in  the  margin  the  words  **  county  otBuilandf  to  wit,** 
which  make  the  case  much  stronger.  Then  if  there 
be  no  doubt  to  which  county  the  word  said  refers,  the 
objection  cannot  prevail. 


Abbott  J.  The  case  of  The  King  v.  Moor  CriicMl 
was  a  decision  not  establishing  any  general  rule  of  low, 
but  turning  upon  the  construction  of  the  terms  of 
that  particular  instrument,  and  has  not,  I  believe,  been 
since  recognized  or  acted  upon.  Even  if  this  case  were 
precisely  similar  to  that,  I  should  say  that  the  Court 
there  bad  not  adopted  the  true  construction,  nor  that 
which  was  warranted  by  the  ordinary  rules  of  criticism 
or  language.  Here  however  there  is  a  distinction ;  the 
county  here  is  named  for  the  second  time  in  the  matpB, 
and  we  may  therefore  begin  to  read  the  instrument  frem 
that  part ;  if  so^  there  will  be  no  doubt ;  for  the  county 
of  BuUand  is  the  only  county  named  to  which  the  woid 
said  can  have  any  reference. 


HoLROYD  J.  I  am  of  opinion  that  this  order  ought 
to  be  affirmed.  It  appears  in  the  bq;inning  of  the  order 
that  the  **  parish  of  Wing  in  the  said  county*'  must  have 
reference  to  the  county  of  Rutland  ;  and  it  is  afterwards 
stated  that  the  justices  made  the  order  upon  the  com- 
plaint 
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plamt  of  the  chnichwankns  and  overseers  o£  that  pa«         I81S. 
rish.    Tben^  as  no  other  justices  except  magbtiiates  of       — — 
the  ooonty  of  Batbmd  could  by  law  make  the  order,        agaha 
the  Court  will  intend  that  the  words  «  said  county''  have      "^^nj"^"' 
reftreoM  to  the  ooanty  where  the  magistrates  had  juris-     ^,^B^,Tcfc' 
dictkni;  for  that  construction  which  supports^  and  not 
that  whicb  destroys  the  instrument,  mayfaitrly  be  adopt* 
«d;  anddie words  **  said  couiity''  may  ut  res  magis  valeet 
qaam  pereat  have  reference  to  the  county  oiRittland. 

Order  affirmed. 


Baille  against  De  Bernales.  trwii^, 

/■(fi.  5  th. 


A  RULE  nisi  having  been  obtained  for  security  for  The  Court  will 

costs,  and  for  staying  proceedings^  on  the  ground  foT^kti^herJ 

cf&epLuntir.  residing  abroad,  ^S'^^ 

B  previoiw  ap- 

PMer  viom  diewed  caus^  and  contended  that  the  atconwy;^bat' 
Tide  ought  to  be  dischaiged,  inasmuch  as  die  affidar  ^^^^^"  "''^f 
vits  in  support  of  it  did  not  state  that  any  previous   procecdin|rs 

nnicM  such 

application  had  been  made  fiir  such  security  to  the  application  hai 
plaintiff's  attomqr;  and  he  cited  JBte  v.  CUve{<()^  in 
idiich  it  was  laid  down  as  an  universal  rule^  that  the 
Sttthority  of  die  Court  was  not  to  be  interposed  without 
aMertaining  whether  the- party  will  refuse  to  give  se- 
earity;  and  he  observed,  that  the  rule  in  this  case  was 
to  stay  the  proceedings  also,  which  clearly  could  not 
be  asked  without  a  previous  application. 

BameoMU^  contnL    In  Bass  v.  Clive  the  plaintiff  re- 
sided in  this  country,  and  an  application  might  have  been 

%  2  '     ^ade 


SS2  CASES  iH  HILARY  TERM 

IBld.        made  to  him  personally.    Here^  the  plaintiff  resifing 
abroadt  no  such  application  can  be  madei  which  is  a 
H^»st        matenid  diatinction  between  the  two  cases. 

•Oe  Bkrnalcs. 

BatezV  J*  (a)  It  certainly  wasthe  invariable  prac- 
tice of  the  Conrt  before  the  case  of  Bass  v.  dm  to 
Gonpel  security  for  costs  without  requiring  a  previooB 
application.  This  case  is  however  distinguishable  from 
the  case  cited,  the  plaintiff  there  being  resident  in 
this  country*  I  have  always  understood  the  distinction 
to  be  that  previous  application  is  necessary  where  a 
stay  of  proceedings  is  sought  for,  but  not  where  security 
for  costs  is  aione  the  object  of  the  rule ;  and  inasmack 
OS  this  rule  is  drawn  up  for  both,  and  no  such  applica- 
tion is  shewn,  I  think  it  should  be  made  absolute  for 
securij^for  costs,  and  that  only  upon  payment  of  the 
^costs  of  the  motion. 

Rule  absolute. 

,(<i)  The  only  JuUjre  in  court. 


TharsJau         'Haamer  ogcMtst  Hagoer   and  Clark,  Bail 

of  Payne. 

vnierethede*  nTHE  defendants  became  bail  in  ZWirn^,  1816;  a 
i^t^hiTte.  commission  issued  against  P^^ne  in  Orfofcr  follow. 

Md  lht*JineT'  ing-  I»  Nooembcr  in  the  same  year,  the  pbuntifi  ob- 
his  certificate,     twined  final  judgment,  and  in  the  Ftbnutfy  followii^ 

taken  arnlnft  the  bail,  the  Court  will,  on  motion,  reliftve  them,  and  wiU  not  direct  aa 
iiioe  to  try  the  fact  of  the  bankropt's  beina  a  trader,  the  certificate,  bf  the  5  G.  a.  c.  3a 
f.  7.  and  13.1  being  made  rafficicnt  evidence  of  the  trading,  ftc. 

Bot  no  exoneretur  having  been  entered  on  the  bail*picce,  tach  reM  wai  granted 
only  on  payment  of  costs. 

Ptynt 


Hagob*. 
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IFi^n^  obtained  his  certificate.    The  bail  was  not  fixed        1-8184 
till  Jinu^  and  in  Dec.  1817  the  amount  of  debt  and  costs  ' 

was  levied.  A.  rule  nisi  having  been  obtained  for  setting  egmna 
aside  the  proceedings,,  and  returning  the  money,  and 
tbat-plaintiff  should  pay  die  costs  of  the  application, 
upcHi  affidavits  disclosing  these  facts,,  and  that  the 
.plaintiff  andhis  attorney  .knew  that  Poyii^  had  obtained 
his  certificate  before  they  took  any  proceedings  against, 
the  bail, 

Biehardsoti  now  shewed  cause  on  an  affidavit  which- 
impeached  the  validity  of  the  commission,  on  the  ground, 
that  Payne  was  not  a  trader,  and  contended  that  the 
Stat.  5  Geo.  a.  c.  30.  5.7.  and  13.  was  only  applicable  to  • 
the  case  of  an  action  against  a  bankrupt,  but  that  in  a 
proceeding  against  the  bail  the  validity  of  the  commifr^^ 
sion  might  be  disputed;  and  in  Willisony, Smith  (a), 
and  in  Yeo  v.  Allen,  HiL  23  Geo.  3.  {b\  the  Court  di- 
rected issues  to  try  the  fact ;  and  on  the  authority  of. 
Manning  v.  Godshall{c),  the  rule  at  all  events  could  b&- 
made  absolute  only  upon  payment  of  costs. 

F.  Pollock,  in  support  of  the  rule^  The  5  Geo.  2.^ 
c  30.  5. 7*  expressly  makes  the  certificate  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and 
other  proceedings  precedent  to  the  obtaining  of  the 
same,  and  tlierefore  in  this  case  there  is  not  any  ground 
for  directing  an  issue  to  try  the  question  whether  the 
bankrupt  were  a  trader  or  not ;  and  inasmuch  as  the 
plaintiff  and  his  attorney  knew  of  tlie  certificate  having 
been  obtained,  and  afterwards  proceeded  against  the 
bail,  this  rule  ought  to  be  made  absolute  with  costs. 

(«)  Ttdis  Prac,  aSx.  (b)  TJiV-aij.  (0  I4if«/,J99- 

Z  3  The 
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1818. 

Hakicba 
HAoo»m. 


The  Ooiart  ibougM-tbat  the  bail  diould  have^iqppfied 
ton  an  eoumeietar,  but  that  the  phdntiff  coald  not  as 
agaiiwt  them  dispute  the  validity  of  the  commisaioDi 
the  5  Geo.  2*  c  30.  s.  7.  having  made  the  certificate 
sufficient  evidence  of  all  the  previous  proceedings;  the 
rule  therefore  was  made 

Absolute^  upon  payment  of  costs. 


FA.  9th« 


c.34iOnly  re-^ 
peab  the  nat i- 
g%tioaacUM 
to  fonigii-bailt 
•hipc,  and  does 
not  confer  upon 
them  (when 
navigitiog 
under  itf  pro- 
visioBs  with 
the  kioff'f  li- 
cence) lOl  the 
prif  ileges  of 
jB^ve»A-bailt 
diips;  and 
thef efore  the 
former  camnot 
timde  tothe 
western  coftst 
6i  America 
without  a  Smak 
Sea  licence. 

J^Mirv,  Whe- 
ther 4%  G.  3. 
C.77.  authorixes 
Jrr/ii^-built 
ships  so  to 
trade  without 
aich  licence. 


DuNLOF    against  Gill    and    Another;    in 
Error,  (a) 

A  CTION  on  a  policy  of  insurance  brought  in  the 
Court  of  Common  Pleas.  The  declaration  set  forth 
a  policy  on  ihePoriuguese  ship  theBonsIrmaos,  lost  or  not 
lost  at  and  from  Z4iiia  or  any  other  portsy  island  (v  isbuids^ 
on  the  coast  {^SmOk  America^  to  any  ports  in  Great 
Britainj  with  liberty  to  touch,  stay,  and  tnd%  re* 
ceire^  discharge^  or  escchange  property  or  p^pera  at  any 
ports  whatsoever,  as  well  on  this  as  on  the  other  side 
pf  Cape  Horn.  The  insurance  was  on  goods;  and  by 
a  memorandum  indorsed  on  the  policy,  it  vras  dedaied 
that  the  insurance  was  on  goods,  dollars,  bullion,  belh 
or  either,  the  dollars  valued  at  45.  3^.,  against  all  ridks 
whatever.  By  a  second  memorandum  the  ship  was  to 
be  allowed  to  go  to  Cadiz  without  being  deemed  a  devi^ 
ation.  The  premium  was  eighteen  guineas  p^  cent., 
and  the  loss  was  alleged  in  the  declaration  to  have  been 
by  the  ship  in  the  harbour  of  Cadiz  being  taken  by 
ceitain  persons  acting  under  the  command  and  an* 
thority  of  the  government  of  Spain.     Flea,  general 


(«}  t  Mars,  ^e/.  44^, 


issue. 
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imxie.    On  the  trial  at  GmldhaU  bc^re  GOfbs  C  J.  1818. 
a  special  ^^erdict  was  -found.    The  Coart  of  Com-  ■*" 

mon  Pleas,    after  ai^umeot,  gave  judgment  fi>r  the  Zamst 


plaintiffi,  to  reyerse  which  judgment  the  defendant 
broug^  a  writ  of  error.    The  special  verdict  stated  in 
substance  that  the  policy  of  assurance  was  on  the  23d 
day  of  JMby,  1 80B,  duly  subscribed,  and  tlie  premium  re> 
oeived  by  the  defendant  below ;  that  a  licence  dated 
the  30th  day  of  Jtfarc^  1 807,  was  granted  by  his  majesty, 
by  and  with  the  advice  of  his  majesty's  privy  council,  to 
Messrs.    Thomas  (yGannan^   Gorman^  brothers,   and 
other  Brituh  merchants,  authorizing  them  to  export 
from  the  port  of  London^  or  any  other  port  of  the 
•Unked  Kingdom,  to  the  Spanish  cohmies  in  SoM  AjM'^ 
ricOf  on  board  the  within*mentioned  Portuguese  vessel 
the  Bons  bmaos^  and  four  other  neutral  vessels,  Britisk 
mannfiictures  and  produce^  to  proceed  to  Lisbon  to  take 
in  quidcailver  and  other  articles,  and  from  thence  to 
proceed  to  some  of  the  S^Mmiah  ports  in  SouiA  Jmeriooj 
and  fiuther  permitting  thie  said  Tkomas  &  Gorman  or  bia 
agents,  or  the  bearer  of  his  bills  of  ladings  in  return  for 
theaaid  goods  so  to  be  exported,  to.  convey  and  import 
by  the  same  vessela  to  any  part  of  the  United  Kingdom 
sadi  quantity  of  the  produce  of  the  Spanish  colonies 
and  bullion  as  might  be  ^>ecified  ia  their  bills  of  laduig 
to  whomsoever  such  proper^  might  belong,  and,  not- 
withstanding all  the  documents  accompanying  such  re- 
tnms,  should  represent  the  same  to  be  destined  to  a 
neutral  or  hostile  port,  that  the  above-mentioned  licence 
was  to  continue  in  force  twenty-four  months,  commence 
iog  from  the  date  tiiereof ;  and  that  by4i  aubsequeilt 
order  in  council  and  licence^  both  dated  the  24th  day 
^Marchf  i8qj^  the  duration  of  the  former  licence  was 
*      Z  4  prolonged 
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prolonged  for  one  year;    tbat  under  the  aaiboHfy 
gnaited  by  these  licences  the  plaintiA  below,  who  were 
British  merchants, '  exported  on  board  the  Portuguese 
vessel  the  Bons  Irmaos  a  quantity  of  iBn/f!sft  manufiic- 
tnres  from  the  port  of  London  to  Ldma  in  the  Spanuk 
tolonies  in  South  America ;  that  the  ship  sailed  from 
lAndon  on  her  outward  voyage  on  the  nth  day  of 
September^  1807,  and  arrived  at  CdUao^  the  port  otLtm^ 
in  December,  1 808,  where  her  outward  cargo  waft  landed 
and  sold ;   that  in  March,  1809,  73  cases  and  40  sirens 
of  bark,  theproduceof  the'Sjpaitfsft  colonies,  and  10,808 
dollars  iri  specie^  being  the  goods  afid  bullion  inured 
by  the  within*mentioned  policy  of  assurance,  and  which 
were  the  returns  of  the  goods  as  above  exported,  were 
laden  on  board  the  Bons  Irmaos  by  J%omas  CtGorman 
at  Lima  for  the  account  of  the  plaintiffi  below,  fbr  the 
purpose  of  being  imported  into  the  United  Kingdom; 
that  the  bills  of  lading  for  the  goods  and  buffion  were 
by  Thomas  O Gorman  duly  transmitted  to  and  received 
by  Ae  plaintiffs  below ;  that  the  Bons  Irmaos  in  ^prU, 
1809,  sailed  from  lAma  on  the  voyage  insured,  and  m 
the  prosecution  of  that  voyage  was  in  October,  1 869,  cap- 
tured and  detained  in  the  harbour  of  Cadiz,  where  her 
cargo  was  seized  by  persons  acting  under  the  govern- 
ment of  Spain,  and  the  plaintiffi  below  thereby  whdly 
lost  the  goods  and  bullion  above  mentioned;   that 
neither  the  plaintiffi  below  nor  Thomas  O Gorman  had, 
during  all  the  time  above  mentioned,  any  licence  from 
the  South  Sea  Company  authorizing  them   to  trade 
within  their  limits,  and  thatZima  is  situated  within  those 
limits;  that  before  and  on  the  30th  of  itfor^A,  i8o7» 
and  from  thence  continuaUy  to  the  present  time.  Greet 
Britain  was  in  amity  with  Portugal^  and  at  war  with 

Sjpains 
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Spam:  and  contimied  also  at  war  with  Spain  until  the        181 8* 
4tb  day  ofjtdt^^  i8p8)  on  which  day,  by  an  order  of 
the  king  in  council,  all  hostilities  between  this  kingdom 
and  l^mn  ceased.    This  case  was  argued  in  last  Mi'- 
diadmuis  term,  when 

•    Sidardion,  for  the  plaintiff  in  error,  contended, 

that  by  the  ^  jinnef  c.2i.  s.  47.,  the  Toyage  was  illegal) 

being  anolation  of  the  Smah  Sea  Company's  charter. 

It  would  however  be  contended  by  the  other  side, 

that  the  king^s  licence  stated  in  the  special  verdict 

dispensed  with  the  necessity  of  having  a  South  Sea 

licence;    that  would  be  contended  for  in  two  ways. 

First,  That  by  the  4a  G.  3.  c.  77.  British-hulk  vessels 

were  permitted  to  trade  to  the  Soulh  Seas  without  a 

Uccnce  from  the  South  Sea  Company,  and  that  by 

45  G.  3.  €*  34.,  foreign  vessels  were  entitled  to  the  same 

privileges.    Secondly,  That  the  45  G.  3.  r.  34.  alone 

would  legalize  this  voyage.    Admitting  that  45  G.  3. 

c.  34*  had  placed  British  and  foreign  vessels  on  the  same 

fijpdng,  still  42  G.  3*  r.  77.  did  not  authorize  British- 

buik  vessels  to  trade  to  the  South  Seas  without  a  South 

Sea  licence.    The  intent  of  this  act  was  to  encourage 

the  fisheries;  thc|  title  speaks  only  of  the  fisheries;  the 

preamble  speaks  only  of  navigation  and  fisheries;  the 

word  trade  does  not  there  occur.     Now  if  it  had  been 

the  intention  of  the  legislature  to  give  a  general  right 

of  tfadingi  they  would  in  all  pieobability  have  mentioned 

trade  in  the  preamble  of  the  act,  which  they  have  not 

done.    Then  comes  the  enacting  clause  in  tliese  words, 

^  It  shall  and  may  be  lawful  for  any  British-haUt  ship 

cm:  vesi^  owned  and  navigated  according  to  law,  to 

pass  through  the  Straights  of  Magellan  or  round  Cape 

Horn 


Gnu 


338  CASES  IK  HILARY  TERM 

18J8.        Uomg  and  to  cany  on  the  fiiberict  in  die  P«qifc 
'■  Ocean  from  Cape  Ham  to  180  degrees  W.  J^  and  to 

^mui  trade  witbio  the  said  limits  mthout  licence^  &c" 
Here  the  wofds  certainly  are  **  and  to  trade*'  gaMailf* 
They  wonld  undoubtedly  cover  any  trad^  whatsoefer; 
Bat  the  question  is  what  the  legislature  meant  by  tfaoDu 
They  must  have  meant  a  trade  conneoted  with  or  ain 
dllary  to  the  fishing  adventure.  In  tba  ooune  of  a 
loi^  voyage  some  trade  may  become  necessaiy.  Tb^ 
may  want  to  barter  for  provisions  or  ibr  stoves  to  refit 
the  vessel.  But  the  principal  olject  of  the  voyage 
mnst  be  the  fishing  adventure.  The  Court  will  not 
lightly,  and  upon  a  dubious  construction  of  an  act  of 
parliament,  suffer  the  chartered  rights  of  companies  to 
be  invaded.  These  companies  or^nally  purchased 
thor  charters,  and  where  their  mcmopolies  are  to  be 
taken  away,  the  l^datnre  as  in  the  55  G.  3.  c.  57.  give 
compensation.  Here  no  compensation  is  given,  and 
therefore  the  Iqpislature  could  not  have  intended  to 
take  away  the  monopoly  of  the  whole  western  coast  of 
Soatk  America  from  the  South  Sea  Company.  It  ap- 
pears diat  the  legislature  was  not  aware  of  this  supposed 
sAot  of  42*6. 3.  r.  77.  when  they  passed  47  6. 3.  c;^}. 
If  this  constroction  of  42  G.  3.  c,  77.  were  to  prevail, 
that  act  was  iitfgat<Mry  as  Co  the  west  coast  of  South 
Jmenca.  Nodringxouid  be  more  absurd  than  passing 
ancfa  an  act  in  that  case.  But  then  diere  was  the  au- 
diofkyof  JSMO&v.^»ii»i(a)  on  the  other  akle.  It  ii^ 
to  be  however  observed,  that  there  at  fint  JUbii^ 
Jfeld  C.  J.  seems  to  have  doubted,  and  after  aB  his 
jiM%meiit  is  expressed  in  very  measured  language.  He 
say%««  we  think  it  better  to  decide.^    Nowthatisnot 

(«)  3  ^Mitf.  J34. 
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ffriag  a  very  strong  <^mion  on  the  point    On  tbe        1818. 

«0coDd  p<Hnt,  the  45  6. 3.  c.  34.  al<me  will  not  legalise 

this  Toyage;   that  act  cannot  be  constnied  to  giite        ijpmst 

Bentral  ships  privileges  which  BritUk  ships  did  not 

possess.     Its  only  object  was  to  repeal  for  the  time  of 

war  diat  part  of  the  navigation  act  which  prohibited 

inportation  from  SoiM  America  in  foreign  ships.    It 

has  no  further  effect     If,  therefore^  British  ships  did 

not  possess  the  right  of  tr^e^  the  45  6. 3.  c.  34.  will 

not  alone  give  it  to  foreign  sh^ 

K  AUterum^  contra,  contended,  fiiBt,  that  taking  the 
limited  construction  of  45  Q.  3.  c.  34.,  and  coupling 
that  act  with  42  G.  3.  c.  77>,  the  necessity  of  a  SmUh 
Sea  licence  was  in  thb  case  dispensed  with.  It  was  ad* 
milted  by  the  other  side,  that  45  G.  3.  c.  34,  j>laoed 
foreign  and  British  ships  on  the  same  ground.  Then 
what  were  the  privileges  which  iBrMiA*built  ships  then 
possessed.  This  would  depend  on  the  oonstrucdkin  to 
be  given  to  42  G.  3.  c.  77.  It  was  said  that  the  title 
of  that  aa  only  referred  to  the  fisheries.  But  an  act 
most  not  be  construed  by  its  title,  but  by  the  preamble 
and  enacting  clauses.  Then  what  are  the  words  of  the 
preamble.  They  relate  to  navigation  and  fisheries.  It 
is  observable  that  navigation  is  mentioned  first  Now 
die  meaning  of  that  word  is,  in  the  law  ctEtigland,  a 
sailing  for  the  purposes  of  trade.  The  12  Gar.  a.  &  17. 
refers  exclusively  to  trade,  and  is  called  the  navigaticm 
act  Its  title  is,  <^  An  act  for  encouragement  of  shipping 
and  navigation."  The  preamble  here  tbearefore  doea 
fay  the  word  navigation  refer  to  trade,  and  to  trade  b^ 
fare  fisheries.  The  enaeting  cbmse  ia  still  stronger, 
lliat  clause  gives  permission  to  carry  on  the  fisheries 

within 
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1818.  whhib  certain  specified  limits,  and  to  tntde  Within  thoae 
limits.  Now  it  is  contended  by  the  other  side,  that  thii 
trading  most  be  ciwinected  with  fishing,  and  that  a  ih^ 
may  not  trade  unless  she  fish  also.  But  this  argnineDt 
will  go  too  far.  For  if  fishing,  and  trading  are  to  be 
thus  indissoluUy  connected,  it  will  follow  that  a  drip 
cannot  fish  unless  she  also  tiadcl  There  is  just  as  mncb 
reason  that  this  should  be  the  construction  as  tiie  othei; 
For  the  words  '*  to  carry  on  the  fisheries^"  and  **  to 
trade^"  are  ecjually  prominent  in  the  clause.  But  thk 
last  construction  would  be  very  inconyenient  The 
greater  part  of  the  fishery  in  the  Pacific  Ocean  is  far 
out  of  the  limits  of  the  &ndk  Sea  monopoly.  Sof^xwe 
a  ship  in  the  1 8oth  degree  W.  L.  If  sbe^  in  order  to 
legalize  her  fishing,  must  trade^  she  will  have  to  beat  up 
to  the  west  coast  of  America  for  the  purpose  of  trading 
there.  .  This  would  be  a  great  loss  of  time,  and  a  gveat 
restriction  on  the  fisheries.  And  so  this  act,  which  has 
for  its  title  the  encouragement  of  the  fisheries,  would  be 
in  fact  superadding  a  restriction,  instead  of  conforring  a 
benefit.  But  the  construction  contended  for  by  the  de- 
fendants in  error  was  not  liable  to  this  objection.  They 
contended,  that  the  act  legalized  either  a  joint  .adventure 
of  fishing  and  tradings  or  separate  adventures  of  fishing 
and  trading;  so  that  a  ship  might  fish  alone,  or  trade 
alone,  or  fish  and  trade  also  without  a  licence.  TbU 
would  give  complete  eSect  to  the  preamble.  This  was 
the  construction  put  on  the  act  in  Jacob  v.  Jansen  (a)  by 
the  Court  of  Common  Pleas.  And  in  that  case,  tboc^ 
Man^ld  C.  J.  was  at  first  surprised  at  the  circum- 
stance of  the  42  G.  3.  c.  77.  being  relied  on»  for  bis 

(«)  3  7tf«»i/.  534- 
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words  rather  imply  surprise  than  doubt,  yet  on  fuller        1818. 
ooosUeradon  he  and  the  whole  Court  gave  judgment  * 

for  the  plaintifF  there.  That  case  is  therefore  a  dedsive  agauist 
authority  for  the  defendants  in  error.  These  acts  are 
far  the  general  benefit  of  trade,  and  ought  to  receive  a 
liberal  construction.  [Lord  EUenborough  C.  J.  But 
they  ought  to  be  construed  salY&  fide  to  those  whose 
rights  arc  aflfected  by  them.]  The  47  G.  3.  c.  23.  it  is 
said  could  never  have  been  passed  if  this  were  the  true 
construction  of  42  G.  3.  c.  77.  But  that  act  was  neces« 
sary  to  l^altze  a  trade  with  the  east  coast,  to  which  iat 
all  events  42  G.  3.  e.  77.  does  not  apply.  And  the  only 
circumstances  whicd  led  to  the  passing  of  that  act,  viz. 
die  occupation  of  Buenos  Ayres  and  Monte  Video  by  the 
En^ish  troops,  were  applicable  to  the  east  cx»st.  The 
attention,  therefore,  of  the  legislature  was  not  particu- 
larly directed  to  the  western  coast.  And  though  the 
western  coast  is  mentioned  in  the  act,  yet  that  may  have 
arisen  from  the  legislature  copying  the  dause  out  of  the 
South  Sea  act,  and  repealing  it  in  the  47,G.  3.  But 
similar  instances  may  be  found  in  other  acts,  of  the  legis- 
lature enacting  the  same  clauses  twice  over.  There  is 
a  remarkable  one  in  22  G.  3.  r.  25. 5.  i.,  which,  although 
a  daiise  in  a  perpetual  act,  is  re-enacted  in  terms  in 
33  G.  3.  c.  66.  s.  37,  8, 9.,  and  43  G.  3.  c.  1 60.  s.  34, 
5)  6.  It  does  not  therefore  follow  because  the  47  G.  3. 
c.  23.  applies  in  terms  to  the  west  coast,  that  the 
construction  in  Jacob  v.  Jansen  of  42  G.  3.  c.  77.  is 
wrong.  On  the  second  point  he  contended,  that, 
4S  G.  3.  c.  34.  alone  would  l^alize  the  voyage.  The 
words  of  the  enacting  clause  are  there  general.  The 
goods  are  to  be  permitted  to  be  imported,  <<  any  law, 
custom,  or  usage  to  the  contrary  notwithstanding."- 

Now 
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181 8*        Now  theie  gencml  words  mual  include  and  take  anmy 

die  esduatve  priTiltige  eatiAlished  by  the  Souih  Sea  ect 

tgmMtt        Where^  as  in  many  of  the  fiahing  act%  the  Souii  Sea 

QllULt 

Gompany  are  intended  to  be  exempted,  they  are  ao  ex** 
premly.  In  the  SoM  Sea  act  itsetf,  the  priva^^es  of 
the  Eati  Jbdia  Company  are  taken  away  by  general 
wordaofthiaaort,  althongh  the  East  Adia  Company 
are  not  mentbned  in  the  act  IftheCoortBhoaldhdd 
that  a  licence  feom  them  waa  neomsary,  it  would  gi^ 
diem  an  ofenrding  discretion  orer  the  king^  for  they 
might  refose  to  licenae  thoae  whom  the  king  had  Ii» 
QEBsed.  And  so  the  whole  object  of  the  45  Q.  3.  c  34. 
mi^  be  frnstrated.  And  as  to  the  obje^on,  that  thit 
would  be  giving  foreigners  a  preference  over  natural* 
bom  8algecl%  it  is  to  be  observed,  firsts  that  Britisk 
ships  could  not  then  trafic.  with  the  SpmtUk  colkmm^ 
nor  conld  the  South  Sea  Ccnnpany  themseives  do  so; 
for  we  were  dien  at  war  widij^paui.-  and,  secondly,  diat 
aa  all  diis  was  to  be  done  by  the  kmg  in  coandl^  iti 
be  presomed  that  he  would  not  grant  liosnosa ' 
any  undue  advantage  waa  given  to  fcieign  shqia. 

Cut*  do^  vutL 

Lord  EuBHBOBouGH  C  J.  mom  ddivered  the  jndg* 
Qieot  of  die  Court 

.  This  case  came  before  us  by  a  wnl  of  ecror  fiom 
the  Court  of  Common  Pkaa*  It  .was.  an  action 
brought  in  thai  court,  on  a. policy  of  insurance  on 
goods  in  a  Portuguese  vessel,  at  and  from  UmOf  or 
any  other  port  on  the  coast  of  South.  America^  to  a 
portt  in.  Qreoit  Britain  or.  Ireland^  A  special  verdict 
was  found,  by  which  it  appeared,  that  the  voyiige  was 
ftom  Linuif  and  that  his  mtjtfstfs  license  had  been 

13  granted 
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gfttntod  ia  Gonformi^  to  the  proTisions  of  the  stiUute        1818. 

45  G.  3.  €•  34.     The  Court  of  Common  Pleas  gave       "^ 

judgmeRC  tor  the  plaintiff  in  that  court.    The  question        i^aksi 

aigoed  before  us  upon  the  writ  of  error  was,  whether 

t  licence  from  the  South  Sea  Company  was  necessarj 

to  ^ftble  the  parties  being  British  subjects  legally  to 

prosecute  thb  voyage.    It  ia  dear  that  such  a  licence 

would  be  necessary  under  the  statute  9  Ann.  cai. 

uiUas  die  necessity  has  been  removed  by  some  subse* 

qneiit  statute.    On  behalf  of  the  defendant  in  error, 

it  was  oontended,  that  diis  was  done  by  the  statute 

45  G.  3.  c.  34.  connected  and  construed  with  the  sta*^ 

tute  4a  G.3*  c  77.     It  was  said,  that  the  statute  of  the 

4^  6. 3*  had  enabled  a  British  subject  to  trtfde  in  a 

Arnftxl-built  vessel  to  that  part  of  the  western  coast 

of  America  where  Lima  is  situate,  without  a  licence 

from  the  SmdhSea  Company,  and  that  the  statute  of 

the  45  6.3.  had  enabled  a  British  subject  to  trade  in 

the  vessd  of  a  friendly  state  licensed  according  to  that 

itatnt^  widi  tlie  same  freedom  as  he  might  lawfbDy  do 

in  a  BritishAnak  ship.    The  case  of  jitcob  v.  Jansen  (a) 

was  quoted  as  an  authority  for  the  first  of  these  two 

propositions,  viz.  the  enabling  effect  of  the '42  6.3. 

It  is  neoessaty,  however,  to  the  case  of  tlie  defendant 

in  error  dmt  he  should  be  able  to  maintiiin  both  his 

pispoflitions;  and  as  we  are  of  opinion  that  the  latter 

propositaoD,  which  was  not  much  discussed  in  the 

Court  of  Common  Pleas,  vias.  the  enabling  effect  of  the 

45  &  3.,  cannot  be  maintained,  k  is  unnecessaty  to 

pva  any  opinion  upon  the  former*    The  privileges  of 

the  South  Sea  Company  were  conferred  upon  them  by 

a  royal 
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1818.        a  royal  charter  granted  in  pursuance  of  an  act  of  par- 

liament,  ond  in  consideration  of  a  price  paid  by  the 

^j^'  Company  to  the  public.  Tliey  are  private  rig^ts^  and 
could  not  therefore  in  our  opinion  be  taken  away  with- 
out a  plain  declaration  on  the  part  of  the  legislature, 
that  it  was  intended  so  to  do^  or  without  some  dear  and 
unequivocal  expressions  from  which  such  plain  intent 
must  have  been  inferred.  But  upon  the  perusal  of  this 
statute  of  the  45th  of  his  majesty,  there  ia  not  fiwuid 
in  it  one  sentence^  or  even  one  single  word,  that  bears 
reference  or  allusion  to  the  South  Sea  Company,  not 
even  the  word  '^  charter,**  which  is  found  in  the  act  of 
the  42d  year.  The  statute  was  passed  ^in  a  time  of 
war,  and  was  to  have  continuance  only  during  a  season 
of  war,  when  the  great  demxmd  for  British  shgM  and 
British  seamen  was  thought  to  require  a  rdaxatioo  of 
those  acts  of  navigation  by  which,  generally  speaking, 
the  vessels  of  another  state  are  prohibited  from  import- 
ing foreign  produce  into  this  country.  It  begins  by 
reciting  that  by  the  laws  now  in  force,  no  goods,  fltc 
of  America^  can,  except  in  certain  cases,  be  imported 
into  this  kingdom,  but  in  JSrfVt^-built  ships,  owned 
and  navigated  according  to  law ;  and  that  it  is  ex- 
pedient, under  the  present  circumstances,  to  permit 
certain  goods  to  be  imported  in  foreign  ships  beloti^ 
ing  to  subjects  of  friendly  states.  From  this  recital  or 
preamble  we  see  the  object  of  the  legislature^  and  we 
perceive  that  it  has  reference  to  the  acts  of  navigation; 
and,  therefore^  unless  the  terms  of  the  enactments  that 
follow  introduce  some  other  object,  we  cannot  presume 
that  any  other  was  intended.  But  the  enactmenta  do 
not  introduce  any  other  object  It  is  enacted  that 
bis  majesty,  by  the  advice  of  his  privy  council,  may 

grant 
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gfa&t  licence  to  British  subjects  to  Jmport  from  any        1818. 
country- in  America^  belonging  to  any  foreign  European       — - 
stBle^  any  goods,  8u:.  not  prohibited  to  be  used  in  this         aimhh 
kingdom,    in  any  vessel  belonging  to  any  state  in 
amity  with  his  majesty,  subject  to  such  restrictions  as 
the  privy  council  may  impose,  and  subject  to  the  same 
dntiet  as  if  the  importation  were  made  in  a  British^ 
built  ship, 'and  to  the  same  rules,  &c  respecting  the 
paymrat  of  those  duties  any  law,  custom,  or  usage  to 
the  contrary  notwithstanding.     To   the  contrary  of 
what?    What  is  the  prohibition  that  is  no  longer  to 
have  effect  ?    We  answer,  the  prohibition  before  spo- 
ken of,  that  is,  the  prohibition  of  the  navigation  acts  to 
import  in  any  other  than  a  BrUish-bnWt  ship.     The 
statute  does  not  say  that  the  importation  may  be  made 
in  the  foreign  vessel  as  fully  and  freely,  to  all  intents 
and  purposes,  as  it  might  be  in  a  British  vessel  which 
the  argument  seemed  to  suppose  no  words  of  such  large 
and  general  import  are  to  be  found  in  it.     No  allusion 
to  the  privileges  of  the  South  Sea  Company,  or  to  any 
other  matter  or  law  prohibitory  of  such  importation 
than  the  acts  of  navigation  merely.      It  was  argued, 
however,  in  support  of  the  enlarged  construction  of  this 
act,  that  unless  such  construction  were  adopted  It  would 
be  in  the  power  of  the  company  to  defeat  the  object  of 
the  legislature,  and  that  its  adoption  would  work  no 
injary  to  the  company,  because  at  the  time  of  the  pas^ 
ing  of  the  act  the  company  itself  could  not,  by  reason 
of  the  war  with  Spain,  trade  with  the  Spanish  dominiouB 
m  America,  and  these  were  said  to  comprize  the  whole 
extent  of  coast  to  which  any  trade  is  actually  carried 
{      on  witHiii  the  limits  of  the  company's  charter.   'As  to 
the  first  of  these  topics,  if  the  legislature  had  antjci« 
Vol.  I.  A  a  pated 
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1818.  pated  that  its  object  woald  be  defeated  by  any  imiMroper 
oondact  on  the  part  of  the  company,  it  must  be  supposed 
that  care  would  have  been  taken  to  prevent  that  nuschkf 
by  some  plain  enactment,  and  as  the  act  has  no  such  en- 
actment, we  most  presume  that  the  legislature  had  no 
such  i^rehension.  Indeed  the  construction  contended 
for  would  but  in  part  prevoit  this  supposed  mischief 
because  the  act  of  the  42d  year  applies  only  to  die 
western  coast  of  America^  and  therefore  the  two  acts 
taken  together  wouU  still  leave  this  supposed  misdiief- 
ous  power  in  fiiU  force  as  to  the  southern  part  of  the 
eastern  coast.  And  as  to  the  last  of  these  topic%  the 
company  might  trade  to  Spanish  Jmerieoj  even  during 
the  war,  if  they  could  obtain  his  majesty's  licence,  and 
the  obstruction  might  be  removed,  as  in  fiict  it  leally 
was,  even  before  the  date  of  this  polii^,  bya  peace  with 
Spain^  diough  the  operation  of  the  act  would  continne 
during  the  war  with  another  power.  Topics  of  this  sort 
only  tend  to  shew  what,  in  the  opinion  of  those  who  uige 
them,  might  reasonably  have  been  enacted,  th^  might 
properly  be  urged  in  eicplanation  of  doubtful  expres- 
sions, if  any  such  had  been  found  in  the  statute,  but 
they  cannot  add  to  it  any  thing  that  is  not  found  in  it. 
The  charter  of  the  South  Sea  Company,  and  the  acts  of 
navigation,  are  things  entirely  distinct  in  theur  nature. 
The  act  of  the  42d  year  abridges  the  rights  of  the  comr 
pany  in  the  cases  to  which  it  extends^  in  favour  otBriiishr 
built  ships  alone.  Suppose  no  such  restrictions  upon 
trade  as  those  which  are  imposed  by  the  navigation  acts 
bad  existed  when  this  statute  of  the  42d  year  of  the 
king  had  passed,  it  is  dear  that  although  British  sub- 
jects might  have  traded  from  all  other  parts  of  the 
world  in  vessels  of  any  country,  yet  this  statute  would 

have 
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have  enabled  them  to  trade  from  the  western  coast  of        1818. 
ScnOA  America  in  BritishA}m\t  ships  alone*     The  eifect  ■ 

of  the  statute  of  the  45  th  year  of  the  king  is,  as  to  the         ^gJil^a 
matters  provided  for  by  it,  and  daring  the  period  of  its 
continaaace^  to  place  trade  ih  the  state  in  which  it 
wouI4  have  stood,  if  the  navigation  acts  had  never  ex- 
isted.   If  those  acts  had  never  existed,  a  British  subject 
could  not  have  traded  to  the  western  coast  of  South  Jme'^ 
rica^  in  any  other  than  a  Briiish-hwlt  «hip,  by  reason  of 
the  privileges  of  the  SaidhSea  Company,  which  being  ori- 
gioaily  general  and  applicable  to  diips  of  every  country 
employed  by  British  subjects,  had  been  abrogated  in 
fiivoor  of  Brilish*h\xilt  ships  alone^  by  the  act  of  the 
42d  year  of  the  king;  and  we  think  that  the  statute  of 
the  45th  year  of  the  king  does  not  affect  those  privileges. 
Upon  this  ground,  therefore,  that  but  for  the  45  G*  3*. 
there  would  have  been  two  fatal  objections  to  this  ad«^ 
venture,  viz.  the  want  of  a  South  Sea  licence,  and  the 
importation  in  a  vtssel  not  Britisk-hmlt;  and  that  the 
456.3.  only  removes  the  latter  objection,  and  doeci 
not  affect  the  former;   we  are  of  opinion,    that  the 
judgm^t  below  cannot  be  supported,  and  must  there^ 

fore  be  reversed. 

Judgment  reversed. 
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Monday,  The  KiNG  agaifut  The  Inhabitants  of  Ecclcs* 

J^'cb.  9ih.  ^ 

FIELD. 

lodiccment  'T'HlS  Was  an  indictment  (in  the  common  form) 

habiuliti  o/r  against  the  inhabitante  of  the  parish  dlEede^eid 

i^^'ring' "^'  for  the  non-repair  of  a  common  highway  there.    Plea, 

Jhcl'iihibUanu  o»  to  part  of  the  road  indicted,  that  the  inhabitants  of  a 

of  a  particuUr  certain  district  or  division  in  the  township  of  Bradfield^ 

the  pamh  have  in  the  Said  parish  of  Ecclesfieldy  called  Ones  Acre  and 

repaired  ai>  the  Oughtif  Bridge^  ftom  time  whereof  the  memory  of  man 

that  dUn-ict,  of  i^  "ot  to  the  contrary,  have  repaired  and  amended,  and 

i!^dicted^wir^  have  been  used  and  accustomed  to  repair  and  amend, 

one:  Held  that  ^xkd  of  riffht  ought  to  have  repaired  and  amended  and 

UiU  plea  WAS  ^ 

frtod.  although  gtill  of  right  o^ght  to  repair  and  amend,  when  and  so 
any  considr ra-  often  88  It  hath  been  or  diall  be  necessary,  such  and  so 
[iabilhy  ot^the'  many  of  the  common  highways  situate  in  the  said  dis- 
the*^Skt*  °^  trict  or  division  of  Ones  Acre  and  Oi^hhf  Bridge,  as 
would  otherwise  be  repairable  and  amendable  by  the  in- 
habitants of  the  said  parish  at  large.  The  pka  then 
stated,  that  the  part  of  the  said  road  indicted  was  situate 
in  the  district,  and  would,  but  for  the  said  preKrq>tion 
or  osagc^  be  repairable  and  amendable  by  the  parish  at 
large:  and  concluded,  that  by  reason  of  the  premises 
the  inhabitants  of  the  said  district  or  division  of  Ones 
Acre  and  Oughiy  Bridge^  in  the  township  o(  Bradfieldy 
in  the  said  parish  oiEcdesfield,  during  all  the  time  last 
aforesaid,  ought  to  have  repaired  and  amended,  and  still 
ought  to  repair  and  amend  the  same  part  of  the  said 
common  highway,  so.  ruinous,  miry,  deep,  broken,  and 
in  decay,  in  the  introductory  part  of  their  plea  particu- 
larly mentioned,  when  and  so  often  as  it  hath  been  and 

lo  shall 
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shall  be  necessary;  and  that  the  inhabitants  of  the  said 
parish  at  large  ought  not  to  be  charged  with  the 
4«pairing  and  amending  the  same*  And  this,  &c. 
Wherefore^  jtc  There  were  similar  pleas  as  to  the 
other  parts  of  the  road  indicted  lying  within  other 
f&tricts  in  the  parish.  Issues  having  been  taken  on 
these  pleas,  the  case  was  tried  at  the  summer  assizes, 
1816,  for  the  county  of  YarA^  before  Jf^ood  B.,  when  a 
verdict  was  found  for  the  defendants  upon  ail  the  issues. 
In  ihe  followin^^  term  X  Williams  moved  to  enter  up 
judgment  for  the  crown  non  obstante  veredicto,  on  the 
l^und  that  all  the  pleas  were  defective.  When  cause 
was  shewn,  the  Court  ordered  the  question  to  be  put 
into  the  form  of  a  special  case;  which  was  argued  in 
last  Michaelmas  term. 


1818. 

The  Kino 

againfr 
The  Inhabi- 
tants of 
EccMsriKLS. 


J.  Williams  for  the  crown  stated,  that  this  was  a  new 
question,  although  for  a  long  time  it  seemed  to  have 
been  considered  as  res  judicata  from  the  uniform  course 
of  the  precedents.  The  principle  which  governs  cases  of 
this  sort  is  the  same  as  that  which  applies  to  bridges; 
for  a  parish  with  respect  to  highways  stands  in  the  same 
sitQation  as  a  county  with  respect  to  bridges.  Lord 
Coke,  in  his  Commentary  on  the  Statute  of  Bridges, 
says  (a),  **  Some  persons,  spiritual  or  temporal,  incor- 
porate or  not  incorporate,  are  bound  to  repair  bridges 
ratione  temirse  suse  terrarum  sive  tencmentonim,  and 
some  ratione  prsscriptionid  tantum.  Ratione  tennrae, 
bjr  reason  that  they  and  those  whose  estate  they  have  in 
the  Unds  or  tenements  are  bound  in  respect  thereof  to 
repair  the  same.  Ratione  praescriptionis  tantum;  but 
herein  there  is  a  diversity  between  bodies  politic  or 


(tf)  s  1ms,  700. 
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corporate, 


S50  CASES  IN  HILARY  TERM 

181  dJ  ^corporate,  spiritual  or  temporal,  and  natural  perscms; 
"  ~"  for  bodies  politic  or  c6rporate,  spiritual  or  temporal, 
axaiust         may  be  bound  by  usage  and  prescription  only,  because 

The  Inhabi- 
tants of        they  are  local,  and  have  a  succession  perpetual;  bat  a 

natural  person  cannot  be  bound  by  act  of  his  ancestors 
Tirithout  a  lien  or  binding  and  assets."  There  is,  there- 
fore, a  clear  distinction  between  natural  persons  and 
corporations.  So  in  21  £.4.  Mick,  term,  pL  3.  the 
same  distinction  prevails.  Now  by  natural  perscms 
-must  be  meant  either  individuals,  or  the  collections  of 
individuals,  as  the  inhabitants  of  particular  districts.  If 
so,  then  the  inhabitants  of  a  district  cannot  be  bound 
raltone  praescriptionis  tantum.  The  same  rule  is  to  be 
deduced  from  Keilwey,  52.  pL  4.,  where  the  point  was 
with  respect  to  charging  individuals  ratione  tenorfl^ 
These  latter  words  indeed  imply  a  consideration ;  and  on 
this  ground,'  in  Bex  ▼.  Kerrison  {a\  it  was  held  that  they 
were  of  so  technical  a  description  that  they  could  not  be 
supplied  by  equivalent  expreasionsi  such  as  <<  owner  and 
occupier  of  a  certain  navigation.''  In  Bex  v.  The  InhO" 
hitants  ofBridekirk  (&),  the  plea  stated  a  consideration. 
For  there  it  set  out  that  the  parish  was  divided  into  dis- 
tricts, (naming  them,)  and  stated  a  custom  for  all  the 
districts  separately  and  respectively  to  repair  their  own 
roads.  Each  district  was  therefore  exempted  from  the 
repair  of  all  roads  not  within  it.  That  was  a  consider- 
ation for  its  repairing  its  own  roads.  In  The  King  v. 
Eardisland{c)  the  pleas  were  similar.  There  is  in  this  plea 
no  traverse  of  the  liability  of  the  parish  at  large  to  repair. 
That  is  another  objection.  In  Rix  v.  The  Inhabitants  of 
the  West  Riding  of  Yorkshire^  Glusbume  Beck  case  (J),  that 

(«)  I  il/.  &  S.  435.  (h)  II  £as/t  304. 

(0  %  Cvfiipb' 4^4-  (</)  5  J?irrr.2594- 

traverse 
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traverse  was  introduced;  and  though  Mr.  Serjeant 
WIBiams  in  his  note,  2  Saund.  i  $9*  e.^  saysy  that  such 
traverse  is  demurrable^  that  is  not  so.  Bex  v.  The  In" 
ItabUanis  of  the  County  qfQlamorgan  (a),  contained  the 
same  traverse;  and  the  better  precedents  always  have 
inserted  it.  This  case  Is  decided  by  liex  v.  &•  Gileit^ 
Cambridge.  (6)  That  was  an  indictment  against  the  parish 
oiSt.  Giles  for  not  repairing  a  highway  situated  within 
it.  The  parish  pleaded,  that  the  inhabitants  of  the  pa- 
rish of  iS^.  Marjfi^  from  time  immemorial,  had  repaired, 
and  of  right  ought  to  have  repaired,  and  still  of  right 
ought  to  repair  the  road  indicted.  That  was  therefore 
a  plea  charging  the  inhabitants  of  &•  Man/s  ralione 
prsescriptionis  tantum.  The  C!ourt  there  held,  that  it 
was  necessary  to  state  a  consideration  for  that  prescrip- 
tion, and  the  plea  was  held  bad  on  that  account  He 
then  referred  to  Rex  v.  The  InhMtanls  qfBagley  (c), 
Craam  Circuit  Assistant  (clj,  and  Rex  v.  Qreat  Brought' 
tm.{e) 


1816. 


The  XiNo 

againU 

The  Inhibi- 

tants  of 

EoCLBSriEL&. 


IJltledale^  oontr^,  contended,  that  if  a  traverse  were 
necessary,  that  there  was  one  in  this  case;  for  the  plea^ 
after  stating  the  liability  of  the  inhabitants  of  particular 
districts  to  repair  and  amend  the  road,  concluded  thus : 
"  And  that  the  inhabitants  of  the  said  parish  at  large 
ought  not  to  be  charged  with  the  repairing  and  amend- 
ing the  same."  This  therefore  is  a  traverse  quite  suffi- 
cient, if  any  traverse  at  all  were  necessary,  which  it  is 
not  [He  was  then  stopped  as  to  this  part  of  his  argu- 
ment by  the  Court,  who  said  that  certainly  this  was  a 
soiBcient  traverse  if  any  traverse  was  required.]    As 


(«)  %  Sastf  356.  in  Mti$. 
{J}  P.  aa;-       ' 


(b)  Not  yet  reported. 
ie)  s  Burr,  a 700. 

Aa  4 


(f)  12  Mod.  697. 


to 
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1818.  to  the  other  point  respecting  the  conuderation  for  the 

^**"  prescriptive  liabilit}'  of  tlie  inhabitants  of  a  partkider 

tf^ufVj;  district,  no  argument  can  be  drawn  from  the  form  of 

tantsoV  plea  in  Res  v.  BrideHrki  for  that  was  adopted  only 

ecci,t»f  «Li),  ^j^  ^  ^.^^  ^  Y^  jj^  evidence  of  the  custom  of  repairing 

in  the  other  districts  of  the  parish.  That  fomi  of  plead- 
ing was  also  recommended  by  Mr.  Seijt.  Williams,  in 
2Saund.  159.  c.  in  the  notes  to  JRea:  v.  Stoughion^  and 
was  adopted  in  Rex  v.  The  Inhabitants  of  Leomintter.  (a) 
But  the  form  adopted  here  is  the  usual  one.  Formerly} 
indeed,  the  precedents  were  generally  of^an  immonorial 
prescription  to  repair  a  particular  road,  it  being  con- 
sidered  doubtful  whether  an  immemorial  prescription 
could  attach  on  modern  roads.  When  that  was  estar 
biished,  the  present  form  of  plea  was  adopted  This 
fonn  of  pleading  is  found  in  Rtx  v.  The  Inhabitants  rf 
Stretford  (6) ;  and  though  errors  were  tliere  assigned,  this 
objection  was  never  taken.  In  J3er  v.  Qrtai  Brai^dan 
Mr.  J.  Jshhurst  says,  <^  If  you  lay  a  charge  upon  per* 
sons  against  common  right,  you  must  shew  bow  they 
are  bound.  It  is  not  enough  to  shew  that  they  immemo- 
rially  ought  to  repair;  it  must  be  shewn  that  th^  have 
repaired."  That  is  shewn  here;  and  that  is  the  way 
of  shewing  how  they  are  bound  here.  So  in  iZerw 
The  Inhabitants  ^Sheffield  {c),  the  same  learned  Judge 
says,  <<  Where  the  indictment  is  against  a  township  or 
porticukr  persons,  it  must  all^  that  from  time  imme- 
morial they  are  bound  to  repair."  In  Sex  v.  Morton  (d) 
and  Rexy*  Pendertyn  (e\  the  same*  point  was  ruled.  But 
it  never  was  a  question  in  any  of  these  cases  whetho* 
any  thing  more  tlian  a  prescription  to  repair  need  be 

(a)  a  5Mi/rrf .  159.  m/r.        (h)  %Li.Raym.XX^        {e)  %T.M.tx6> 
(d)  ^Kd^i-j^  {€)  sT.i?.  514. 
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Stated.     In  Beg  ▼.  The  ItAabitanU  of  the  West  Riding        1818. 
^Yoriskire(a)j  and  in  Rex  v.  The  Inhabitants  of  the        — — 
Hiif  Riding  tf  Yorkshire  (6),  the  same  form  of  pleading        Mgainst 
WM  adopted ;  and  no  objection  was  ever  taken  on  this        ttntl  of  ' 
ground.     The  aniform  course  of  the  precedents  printed, 
as  well  as  MSS.,  is  in  fiivour  of  this  plea.     But  even 
supposing  a  consideration  to  be  necessary;  it  may  be 
inferred  firom  the  word  inhabitants:   for  inhabitants 
means  here  occupiers  of  land  within  the  district.    Then 
charging  them  as  occupiers  of  land  is  in  eflfect  chaiging 
them  ratione  of  their  occupation  of  the  land ;  and  so 
there  would  be  a  consideration!  viz.  the  occupation  of 
the  land,  laid  in  this  case.     In  the  common  case  of  ra- 
tione tenurae  you  indict  the  tenant  of  the  land.    Bntan 
argument  is  founded  on  this;  that  here  non  constat 
but  that  the  inhabitants  of  this  district  may  be  liable' to 
icpair  the  other  roads  of  the  parish :  so  they  may  ^  but 
that  is  not  condusive  at  alL     The  inhabitants  of  hun- 
dreds often  repair  bridges  within  the  hundred,  and  yet 
contribute  also  to  the  general  county  bridge  rate.     So 
inhabitants  liable  to  the  repair  of  a  particular  chapel, 
aevertbeless  contribute  to  the  church  rate,  (c)    Here  the 
inhabitants  of  a  district  may  be  considered  as  tanquam 
t  corporation,  and  all  the  ailments  relative  to  cor- 
poiatbns  apply  to  them.    If  so^  then  even  on  the  au- 
thorities quoted  by  the  other  side^  it  is  sufficient  to 
charge  them  by  prescription.    If  a  consideration  be 
aeocflsary  to  be  stated,  it  must  also  be  proved:  and 
how  can  an  inmemcNrial  consideration  be  proved  at 
uittprios. 

(«)  5  Burr,  »594.    *  [h'j  2  Knsf,  35rw«  KPiis. 

jr.  WiUiams^ 
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1818.  J.  WilUamSy  in  reply^  obscnred  that  the  same  argo- 

^^^         ment  as  to  the  coarse  of  the  precedents  had  been 

i9f0f«si         equally  pressed  m  the  case  m  ILv.  St.  GUe^s^  Cam' 

tin"f of*'     bridgCj  and  had  failed  there.     In  the  cases  quoted,  the 

EccLEfrikLD.    objection  was  never  taken  and  overroled.    As  to  the 

word  inhabitants  importing  a  consideration,  the  same 

would  apply  to  owner  and  occupier;  y^  those  words 

were  held  insufficient  in  Mex  v.  Kerrison.     A  consider* 

ation  might  easily  have  been  stated  and  proved,  bj 

shewing  that  the  inhabitants  of  this-  district  did  not 

repair  the  other  roads  in  the  parish. 

Cwr.  aio.  vuU. 

Lord  EiXEVBOROUGH  C.  J.  now  delivered  the  judg- 
ment of  the  Court* 

This  case  stood  over  that  the  Court  might  look 
into  die  case  of  Bex  v.  Si.  Gileif$j  Cawd/ndge.  It  was 
an  indictment  against  the  parish  of  Ecclesfidi^  far  not 
repairing  a  road.  The  defendants  pleaded  as  to  part 
of  the  road,  <<  that  the  inhabitants  of  a  certain  district 
or  division  in  the  township  of  Brad/SeU,  in  the  ssid 
parish,  called  Ones  Acre  and  Ottgkiy  Bridge,  bom 
time  whereof  the  merooiy  of  man  is  not  to  the  ocmtivy, 
have  repaired,  and  have  been  used  and  accustooMd 
Co  repair,  and  of  right  ought  to  have  repaired,  and  still 
of  right  ought  ta  repair  such  of  the  said  highways  in 
tbat  district  or  division  as  would  otherwise  be  repair^ 
able  by  the  inhabitants  of  the  parish  at  large^  and  tbst 
*thc  part  pleaded  to  Jn  that  plea  was  within  that  dis- 
trict or  division ;  that  the  district  or  division  ought  to 
have  repaired  it,  and  the  parish  ou^t  not."  There 
were  other  similar  pleas  as  to  other  parts  of  the  road 
indicted.  Issues  were  taken  upon  these  pleas,  and  a 
14  verdict 
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verdict  having  been  found  for  the  defendants*  an  ap^  1818. 
plication  was  made  to  the  Coart  to  arrest  the  jitdg*  ""— - 
ment,  or  to  enter  judgment  for  the  crown,  notwith-  i^Mst 
standing  the  verdict.  And  the  Court  directed  that  tantsof  *' 
the  matter  should  be  discussed  before  them  upon  a  ^^^**'^^^^* 
special  case^  which  was  done  accordingly.  Two  ob-* 
jectioDs  were  taken,  first,  that  it  is  necessary  to  shew 
aome  consideration  to  <  sustain  a  charge  upon  the  in- 
habitants oi  imy  particular  division  of  a  parish  to  the 
repair  of  its  highways,  which  is  not  done  in  this  plea ; 
and  secondly,  that  the  plea  does  not  conclude  with  a 
traverse  of  the  obligation  of  the  inhabitants  of  the 
parish  at  large.  The  case  has  been  argued  before  us, 
and  in  the  course  of  the  argument  we  declared  that  we 
thought  there  was  no  we^ht  in  the  second  objeotiOD; 
because^  supposing  such  a  traverse  to  be  necessary,  the 
cenclusion  in  this  plea  in  the  words^  *<  and  that  tk 
inhabitants  of  the  said  parish  at  large  ought  not  to.be 
cbaiged^  was,  in  our  opinion,  a  sufficient  and  eflfectnal- 
traverse.  In  support  of  the  first  objection,  it  was 
lirged  that  the  obligation  upon  the  inhabitants  of  a 
parish  to  repair  the  highways  within  it  is  analogous 
to  the  obligation  upon  the  inhabitants  of  a  county  to 
r^ir  the  bridges  within  the  county;  and  that  the 
inhabitants  of  the  larger  district  are  prima  facie  subject 
to  the  obligation,  and  cannot  discharge  themselves 
from  it,  without  shewing  in  certain  some  other  person 
or  persons  either  natural  or  politic  who  are  sublet  to 
it.  It  was  further  contended  upon  the  authority  of 
Lord  Cok^s  Commentary  on  the  Statute  of  Bridges, 
that  although  a  body  politic  may  be  charged  in  these 
cases  ratione  prescriptionis  tantum,  yet  natural  persons 
lannot  be  so  charged;  but  that  in  order  to  charge 

them, 
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1813.  them^  some  good'consideration  for  the  charge  must  be 
"•^"'^  shewD,  fuch  as  the  tenure  of  their  lands  or  tenements; 
ngMMsi  ^  and  it  was  said  that  the  inhabitants  of  a  particular 
tantiof  portion  of  territory  are  to  be  considered  as  natural 
ccLcsricLD.  p^ifgQQg.  mueii  reliance^  also^  was  placed  upon  thee  ase 
of  The  King  v.  The  Inhabitants  of  St.  Giles^  in  Cam^^ 
bridge^  lately  decided  in  this  court;  we  are  of  opinion, 
however, .  that  the  plea  in  this  case  is  good,  and  that 
judgment  ought  to  be  given  for-  the  defendants.  The 
plea  alleges  in  substance,  that  the  inhabitants  of  a 
particular  division  of  the  parish  named  in  the  plea 
have  from  time  immemorial  actually  repaired  the 
highway  in  question,  and  ought  to  have  done  so;  so 
that  it  is  not  open  to  the  objection  which  prevailed  in 
some  of  the  cases  quoted  in  the  argument,  wherein 
the  allegation  was  only  <<  that  the  inhabitants  of  the 
minor  district  immemorially  ought  to  repw^i  ^^d  there 
was  no  averment  that  they  had  in  fact  done  so.''  Tie 
plea  in  the  present  case  is  conformable  to  the  general 
oourse  of  precedents,  both  of  indictments  and  pleas, 
relating  to  highways  and  bridges.  Two  instances  only 
of  a  different  form  of  pleading  were  mentioned  at  the 
bar ;  first,  the  case  of  The  King  v.  The  Inhabitants  of 
the  parish  of  Bridekirk.  (a)  In  that  case,  the  plea  of 
the  parish  was  in  a  different  form;  and  alleged  that 
the  inhabitants  of  the  several  townships  of  tiie  parish 
r^Miired,  each,  the  highways  within  their  own  town- 
ship, and  so  shewed  an  exemption,  from  the  repairs  of 
the  highways,  out  of  their  own  township;  and  by  con- 
sequenoe  a  consideration  for  the  sole  obligation  of 
lairing  tiiose  that  lay  widiin  it:  but  tiiis  was  ex- 

M  XI  Jcf/^jof. 
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plained  by  the  gendeman,  who  drew  the  plea,  to  have  1818. 
been  done  for  the  particular  purpose  of  opening  a  — • 
Targer  field  of  evidence  at  the  trial.  The  other  in-  agaUst  ^ 
stance  of  a  di£ferent  form  of  pleading  was  quoted  from  tatitt  of 
^2  Campb.  494,  The  reasons  of  the  form  there  used  are 
obvioas  upon  the  perusal  of  the  case;  little  weight, 
»  however,  couki  be  attributed  to  two  instances  of  de- 
parture from  the  usual  forms,  even  if  the  reasons  had 
not  appeared.  In  the  argument  in  support  of  the 
moUon,  the  matter  of  this  plea  was  treated  as  a  pre- 
scription ;  but  we  think  it  is  more  properly  to  be 
considered  as  a  custom.  There  are  two  distinctions  be- 
tween custom  and  prescription  mentioned  by  Lord 
C(Ae  in  GattnoarePs  case,  6  Co.  6o^  which  are  material 
to  the  present  purpose.  A  prescription  always  is 
alleged  in  the  person.  A  custom  ought  always  to  be 
allied  in  the  land  or  place.  Every  prescription 
ought  to  have  by  common  intendment  a  lawful  be- 
giniuDg;  but,  as  is  well  expressed  by  Mr.  Justice 
Blachtone  in  his  Commentaries,  vol.i.  p.  77.,  *<  customs 
must  be  reasonable;  or  rather,  taken  negatively,  they 
most  not  be  unreasonable;  upon  which  account  a 
custom  may  be  good,  although  the  particular  reason 
of  it  cannot  be  assigned,  for  it  sufficeth  if  no  good  legal 
leason  can  be  assigned  against  it."  Now  the  matter 
of  this  rule  applies  not  to  any  particular  individual, 
bot  to  the  inhabitants  of  a  known  district  of  country, 
and  to  a  subject  existing  within  that  district ;  and  it  is 
of  a  local  and  not  of  a  personal  nature.  It  is  a  general 
role  of  the  common  law,  that  highways  and  bridges 
are  (except  in  certain  excepted  oases)  to  be  repaired  by 
the  inhabitants  of  the  territory  wherein  they  are  situate^ 
as  a  charge  upon  the  land  within  that  territory,  to  be 

defrayed 
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defrayed   by  the  occnpien  for   the  time  b^ng;  the 
charge  it  upon  the  land,  (under  which  word  houses, 
&C.  are  induded,)  and  upon  the  inhabitants  ia  respect 
of  the  land,  not  in  respect  of  their  person  or  residence. 
An  occupier  of  land  is  chargeable  although  he  reside 
ebewhere;  a  resident,  not  befng  an  occupier,  such  as 
an  inmate  or  servant,  is  not  chargeable.    Taking  this 
to  be  the  general  rule,  the  next  thing  to  be  consiilered 
is,  the  extent  of  the  territory  chargeable.     Lord  CokCf 
in  his  Commentary  on  the  Statute  of  Bridges,  hmng 
shewn  how  a  corporation  or  natural  person  may  be 
bound  to  repair  a  bridge,  puts  the  case  that  Hone  at  aU 
are  bonndi  and  then  sajrs  that  by  the  coipmon  Ifiw  if 
the  bridge  be  not  within  a  franchise  the  inhabitants  of 
the  shire  shall  repair  it;  thus  naming  the  largest  divi* 
sion  of  territory  known  in  this  respect  to  the  law :    if 
it  be  within  a  franchise^  then  those  of  the  franchise 
shall  repair  iL     But  upon  reference  to  the;  statute. itself, 
it  is  obvious  that  districts  smaller  than  a.  county  wert- 
in  some  cases  chargeable  to  the  repair.    For  the  statute 
b^ins  by  reciting  that  ^'  in  many  parts  of  the  realm  it 
cannot  be  known  or  proved  what  hundred,  ridings 
wapentake  city,  borough,  town,' or  parish^  nor  what 
person  certain,  or  body  politic^  ought  of  right  to  make 
such  decayed  bridges;"  and  for  remedy  .enact^  *^  That 
in  every  such  case  the  bridges,  if  they  be  without  a  city 
or  town  corporate,  shall  be  repaired  by  the  inhabitant^ 
of  the  shire ;  and  if  they  be  within  any  city  or  town 
Qorporate,  then  by  the  inhabitants  thereof."     Andio 
Magtia  Charta^  cap.  15.,  it  is  enacted,  <<  That  no  town 
nor  freeman  shall  be  distrained  to  make  brk]gcs  or 
banks  but  such  as  of  old  time  of  right  have  been  accuse 
tomed  to  make  them  in  the  lime  of  King  Henry  our 

grand- 
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grandfather/'    From  both  of  whidi  sututes  it  appears^        1 8 1 8, 
thai  tonma  or  dbtricts  smaller  than  a  county  hadbeei^        * 

^  The  KiMo 

accoBtonied  in  some  cases  to  make  bridges;  and  so  in        agahut  ^ 
&cl  they  oontinue  to  do  until  this  day.    And  upon,  the       tmu  of  '* 
whole  it  seems  manifest,  that  the  extent  of  the  territory    £<'('<^'s"<'^i>- 
chargeable  in  this  case  is  to  be  ascertained  by  usage  and 
cuitomy  and  that  in  defiuilt  only  of  an  usage  and  custom 
to  charge  a  smaller  territory,  the  charge  shall  &I1  upon 
the  larger,  that  is,  upon  the  county.   And  as  the  case  of 
parishes,  and  highways  within  them,  is  analogous  to  that 
of  counties  and  bridges,  the  charge  of  repairing  a  high- 
way shall  fidl  upon  the  parish,  in  defiiult  of  usage  and 
custom  to  charge  the  particular  portion  of  the  parish 
wherein  it  is  situate ;  and  as  a  hundred,  or  parish,  or 
odier  known  portion  of  a  county,  may  by  usage  and 
custom  be  chargeable  to  the  repair  of  a  bridge  erected 
within  it,  so  in  like  manper  a  township  or  other  known 
poition  of  a  parish  may  by  usage  and  custom  be  charger 
able  to  the  repair  of  the  highways  within  it.    And  upon 
aa  attentive  perusal  of  the  passages  of  Lord  Cok^s 
Commentary,  which  were  tited  in  the  argument]^  we 
dufik  it  plain,  that  in  drawing  the  distinction  between 
bodies  polidc  and  natural  persons,  the  learned  writer 
spedoB  of  individual  persons,  and  not  of  an  aggregate 
of  the  inhabitants  of  parishes  or  other  places.     *<  A  na- 
tural person^''  he  says,  '<  cannot  be  bound  by  the  act 
of  his  anceator  withoot  a  lien  or  binding .  and  assetSi." 
Ilie  case  referred  to  in  the  year-book  was  that  of  au 
iiidividuaL   Ancestor  and  heir  axe  words  of  well-known 
import  in  the  law,  but  are  not  applied  in  strict  legal 
language  to  the  successive  generations  of  inhabitants  of 
a  district.     And  indeed  the  inhabitants  of  a  township, 
parish,  or  other  known  portion  or  division  of  the  county 

con- 


360 


CASES  IK  HILARY  TERM 


1818. 


The  Kino 

1  he  lohabi- 

tuiUof 

LccLftsrstLO. 


considered  with  reference  to  mattan  hrtnii|(liig  to  it^ 
and  in  which  from  their  situation  they  have  a  rommnn 
interest,  bear  a  resemblance  to  ccnrporate  bodies;  Hntj 
may  by  custom  claim  and  exercise  easements  rn  thekod 
of  an  individual  within  the  places  as  a  right  to  cater 
and  remain  upon  it  at  seasonable  times,  for  lavfiil 
pastimes  and  exercises ;  Fitch  v.  Rowling  and  Oihars[a); 
or  to  pass  over  it  in  their  way  to  their  parish  cbordi. 
In  ancient  times,  the  inhabitants  of  towns  notcorparste 
were'  charged  and  sued  pro  rege  in  the  same  manner  ss 
those  of  towns  corporate,  to  aids  and  talliages,  and  for 
a  firm  or  other  debt  due  from  their  community,  a&d 
for  the  receipt  of  the  goods  of  felons  and  fiigitms. 
Instances  of  these  matters  will  be  found  in  the  Hmm 
Bttrgi  of  MadaXf  c.4.  and  5.  laall  these casev  how- 
ever, the  subject  of  the  charge  or  easement  is  some 
matter  within  the  place.  From  what  has  been  said,  it 
will  be  obvious  that  the  preset  case  is  dearly  distin- 
guishable firom  that  of. The  JSngM.  The MMitnOs^ 
&.  Giles,  in  CamMdge.  In  that  case  the  hif^w^y 
in  question  lay  out  oi  the  paridi  whtcb  it  .was 
attempted  to  charge;  and  upon  that  ground  the 
Court  there  held  the  plea  to  be  bad.  All  cwtons 
are  purely  local,  and  ocmfined  to  particular.  plaees» 
There  cannot  be  a  custom  in  one  place  to  do 
something  in  anoth<^.  The  land  in  a  particalsr 
place,  and  the  inhabitants  in  respect  thereof  may  be 
charged  by  custom,  for  matters  witlmi  the  ph^e;  but 
custom  will  not  apply  to  matters  out  of  it.  Lord  Coke 
observes  ai  the  end  of  OaiewartTs  case,  that  the  custom 
there  alleged  was  insuflkient  and  repugnant;  because 


[a]  3^«^/.  39J. 
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U  was  sllegtd^  that  the  castom  there  was,  that  every 
inhabitant  of  the  town  of  5.  had  used  to  have  common 
in  a  oertain  place  in  the  town  of  H.^  which  was  another 
town.  And  in  tbiston  v.  Crachrood{a\  it  is  laid  down> 
that  a  vxipyliolder  may  chum  common  of  pasture^  8oc. 
widiin  the  manor  whereof  his  tenement  b  parcel^ 
bj  the  castom  of  the  manor;  bnt  that  if  he  claims'  it 
in  land  which  is  not  parcel  of  the  manor,  he  cannot 
claim  it  by  the  custom  of  the  manor,  for  die  custom  is 
qnod  infra  manerium  talis  habetur  consuetndo,  and 
therefere  he  cannot  apply  it,  or  by  force  thereof  daim 
any  thing  out  of  the  manor.  In  the  latter  case^  the 
known  course  is  to  prescribe  in  .the  name  of  die  lord. 
If,  therefore,  the  inhabitants  of  <M)e  district  can  be 
chaifped  at  all  for  a  matter  out  of  their  district,  (upon 
whidi  point  it  is  not  here  necessaty  to  give  any 
opittioD,  inasmuch  as  custom  will  not  apply  to  the 
matter,  and  so  they  cannot  be  charged  by  custom,) 
the  only  mode  of  charge  wiU  be  that  of  prescription; 
and  as  no  common  intendment  can  be  presumed  for 
such  a  charge,  it  will  be  necessary  to  shew  some  spe» 
dsi  matter^  whereby  a  lawful  beginning  may  be  in- 
tmdad.  Nothing  of  this  sort  was  done  in  the  case  of 
The  King  r.  The  Inhabitants  of  the  parish  qfSt.  Giles, 
Cmbrit^e.  That  case  is  distinguishable  from  the 
present  in  the  particulars  already  noticed.  And  for 
the  rsMons  givn,  we  think  the  present  plea  is  good, 
and  the  rule  therefore  must  be 

Discharged. 

(a)  aCo'S^ 


1818. 

The  Kino 

tgdnd 
The  Inhabi- 

untsof 

BcCLBtriBLD» 


Voi-L 
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M.  loch. 

Tlie  exeepHofi 
in  i»G.3.  r.6c. 
s,  luof  miUf 
or  other  places 
then  used  lor 
antkinf  fnn- 
powder.  Ace. 
does  not  apply 
to  the  limits 
first  mentioned 
in  that  clause, 
but  only  •«  to 
the  other  part 
of  Creai  Bri- 
Uh"  not  with- 
4n  those  limits ; 
mnd  therefore 
an  information 
*€har|{:in|f  the 
keeping  more 
than  the  al- 
lowed quantity 
of  nnpowder 
within  the 
specified  limits, 
need  sot  nega- 
tive this  excep- 
tion. 


The  Kino  ag€un$t  Matters. 

HTHE  deftndant  wm  comrided  bafare  two  juatkes  of 
Ibe  wvaktj  of  Deson  on  die  itet.  12  G*  3«  e.<i. 
i.  XI.  (a)  for  having  in  hit  poMearion  more  gunpoMei' 
dMnwM  allowed  to  be  kapt  by  law.  TheoonticCloiiwas 
dated  on  the  I4di  4P^^  iBt7f  mmI  the  infertnttdon 
Mated  d^t  wlthm  fiwrteen  days  hMt  pan,  to  iriti  oa  the 
47th  day  of  AfiwicAinsteati  one  iZ£cto41fa^«?^  master 
of  a  certain  boat  or  veaael  then  lying  on  the  water 
wilhin  a  ocstaiB  part  0f  Oy^ol  AriifaMb  to  wk,  in  thepoit 
^Pfymculks  bi  thecounty  aforeaaid,  (not  beiqg  then  t 

M  ttG.3.  Ciiii.Y.  IX.  No  persons  shall  bate  or  keep,  at  aajr 
one  time,  being  dealers  in  gunpowder,  mote  than  two  hondfsd  pounds 
cl  ganpowder;  and  not  being  such,  more  than  fifty  ponndsof  gun- 
powder, in  any  honie,  mill,  magaaine,  stofehoose,  warehoose,  shop, 
cellar,  yard,  wharf,  or  other  building  or  place  occupied  by  the  tame 
parson  or  persons,  (all  buildings  and  places  adjoining  to  each  other, 
.aad  ooenpied  H^ether,  being  to  be«leemed  one  boose  or  plaoe  within, 
diis  act)  i  or  on  any  rirer  or  other  water,  (except  in  carriages  loading  or 
valoading  or  paaiing  00  the  land,  or  in  ships*  boats  or  vessels  tbading  or 
nalonding  or  passing  on  any  rifer  or  ether  watec^  or  detained  then  l>y  ^ 
the  tide  or  bad  weather,)  within  the  following  limits;  that  is  to  uy, 
witMn  the  cities  ijlLmdM  or  Wf%imuuUr^  or  Within  three  miles  oT 
dther  of  them,  or  within  any  eity.  boroughi  or  m«rMjet«eear0  «C 
Orttt  Britshf  or  one  mile  of  the  same,  or  within  two  mites  of  any 
palace  or  liouae  of  icaidence  of  his  majesty,  bt  wkhln  two  adles  of 
any  gnapowdcr  magasine  belonging  to  his  majesty,  bis  heirs  or  sue* 
cesiors,  or  within  half  a  mile  of  any  parish  chorch,  or  in  any  other 
part  of  Ghr«f  Briimm,  (eicept  in  mills  or  other  places  wMdi,  at  the 
commencement  of  this  act,  shall  be  used  for  the  making  of  |^" 
powder,  and  the  magazines,  storehonies,  and  offices  thereto  adjoioiog 
and  belonging,  and  in  the  places  where  it  fliall  be  lawftd  to  make 
ganpowder,  or  to  beep,  greater  or  naliaaited  quantities  of  gun- 
powder by  force  of  the  provisions  hereinafter  contained,)  on  pain 
of  forfeiting  all  the  gunpowder  beyond  the  quantity  hereby  allowed 
to  be  kept,  and  the  banek  in  which  such  gunpowder  shall  be,  and 
also  two  shillings  for  erery  pound  of  gunpowder  beyond  sock  albwcd 
quantity. 

-  dealer 
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dealer  in  gunpowder,)  did  have  and  keep  at  one  tim^ 
on  board  the  said  boat  or  vcsBel  then  lying  on  the  water, 
within  a  certain  part  of  Great  Britainj  to  wit,  in  the 
i^Tt  of  Fbfmaidkj  in  the  county  aforesaid,  more  than 
fifty  pounds  weight  of  ganpowder  allowed  by  law  to  bo 
kept,  (to  wit,  twen^  half  barrels,  containing  nine  hun* 
died  pounds  weight  of  gunpowder  and  upwards,)  the 
laid  boat  or  vessel  in  which  the  said  last-mentioned 
ganpowder  was,  not  being  then  and  there  loading  and 
unlooding,  or  passing  on  any  river  or  other  water,  or 
being  detained  by  the  tide  or  bad  weather,  the  said 
boat  or  vessel  then  and  there  lying  on  the  water  afore- 
laidy  within  the  fc^owing  limits ;  that  is  to  say,  within 
one  mile  of.  the  borough  aQd  market-town  oiFlgfrnouih^ 
b  the  county  aforesaid,  and  within  two  miles  of  a  gun« 
powder  magaxine  beloiq^g  to  his  present  majes^  and 
within  half  a  mile  of  a  parish  church,  (the  place  where 
the  and  boat  or  vessel  was  then  and  there  lying  not 
being  then  a  place  where  it  was  lawful  to  keep  greater 
or  unlimited  qnantitiea  of  ganpowder,  by  force  of  the 
statute  passed  in  the  lath  year  of  the  reign  of  his  pre* 
,mt  mqMj  King  Georp  the  Thirds  entitled  ^  An  act 
to  rqgnlate  the  makings  keeping,  and  carriage  of  gun- 
powder within  Gretd  BriUdn^  and  to  repeal  the  laws 
keielQforo  made  for  any  of  those  purposes,")  against 
the  tern  of  the  statute  in  such  case  made  and  pro* 
f ided^  whereby  and  by  for^  of  the  said  statute  the  said 
Bkkmrd  Matters  hath  forfeited  all  the  said  gunpowder 
bejftmd  the  quantity  allowed  by  law  to  be  kept,  and  the 
barrels  in  which  sudi  last-mentioned  gunpowder  ^was, 
on  the  said  seventh  of  March  instant,  and  hath  also  for- 
feited two  shillings  for  every  pound  weight  of  the  said 
gunpowder  beyond  the  quantity  allowed  by  law  as 
B  b  2  afore^ 


1818. 


The  Kino 

against 
Matt  EX  •• 


MATTt&f* 


364  CASES  IN  HILARir  TERM 

1818*  aforasaid,  one  moiety  of  whicb  penalties  is  to  be  pud 
"         to  bis  present  majesty,  his  heirs  or  successors,  snd 

tgamsi  the  other  moiety  thereof  to  be  paid  to  the  informer. 
The  conviction  then  proceeded  to  set  out  the  sammons, 
the  appearance  and  plea  of  the  defendant,  the  eumin- 
ation  of  the  witnesses,  and  the  adjudication  of  the  justices 
by  which  the  gunpowder  was  condemned,  and  die  pe- 
Baity  imposed.  The  conviction  having  been  removed 
into  this  court  by  certiorari,  Baj^bf^  in  Miekadmas  tenn 
last,  obtained  a  rule  nisi  (o  quash  it,  and  the  case  was 
in  this  term  argued  by 

Bmfy^  against  the  conviction*  The  exception  (being 
incorporated  in  the  enacting  clause  of  the  statute, 
which  both  creates  the  oflence,  and  gives  the  penalty,) 
should  have  been  negatived  in  the  information,  Spieres 
v.  Parker,  {a)  One  o£  the  exceptions  here  is  ^  mills 
or  other  places  which  at  the  commencement  of  the  act 
were  used  for  the  making  of  gunpowder,**  &&  The 
information  does  not  native  this  exception ;  and  the 
boat  may  either  have  contained  a  mill,  or  have  been  in 
a  basin  within  the  precincts  of  a  mill  or  other  place 
for  making  gunpowder.  Suppose  in  this  case  that  there 
had  been  a  mill  under  which  the  water  flowed*  snd 
this  boat  had  been  moored  beneath  the  mill,  then  every 
thing  stated  in  the  information  would  be  true^  and  jet 
it  might  still  come  within  the  exception;  and  this 
IS  by  no  means  an  unlikely  supposition,  for  in  manu- 
iactories  adjoining  canals, and  navigable  river%  there 
frequently  are  such  places  for  boats. 
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B.LBemes,  contnL  The  enacting  daose  creates  two  1818. 
distinct  offences;  first,  it  is  made  an  oflfence  <<  for  any  ^  _  . 
person  not  being  a  dealer  in  gunpowder  to  keep  moine  ignf^st 
than  filty  pounds  m  any  house,  &c«  or  on  any  river  or 
waler  within  a  mile  of  a  market  town^  or  two  mites  of 
any  mogazine  belonging  to  his  majesty,  or  half  a  mile  of 
any  parish  church."  To  this  the  exception  as  to  mills 
does  not  apply.  The  act  then  goes  on  to  state,  <*  or  in 
any  other  part  of  GretU  Britain^  (except  in  mills,  &c.)" 
and  thus  creates  a  second  ofience,  viz*  the  keqping.  more 
than  the  allowea  quantity  but  of  the  limits  described  in 
the  first  part  of  the  clause,  except  in  mills,  &c. ;  but  this 
latter  exception  does  not  in  any  respect  add  to,  alter,  or 
qualify  the  ofSenoe  described  in  the  first  part  of  the  clause, 
and  therefore  is  not  applicable  to  the  charge  in  the  in* 
formation.  For  the  gunpowder  here  is  distinctly  stated 
to  have  been  kept  within  the  limits  specified  in  the  first 
part  of  the  section,  and  all  the  exceptions  applicable  to 
that  oflence  are  stated  in  the  information ;  and  the  excep* 
tion  relating  to  mills  not  being  applicable  to  this  offence 
it  was  wholly  unnecessary  to  take  any  notice  of  it. 

Cur.  adv*  vulU 

Lord  Ellenbobouoh  C.  J.  now  delivered  the  judg- 
ment  of  the  Court. 

This  was  a  conviction  under  the  gunpowder  act, 
nG.  3.  c.6i.  s.  II.,  which  reduces  into  one,  and  re- 
peals all  former  acts  relating  to  the  making,  keeping, 
and  carrying  of  gunpowder.  The  legality  of  this  con- 
viction was  argued  before  us  on  a  former  day  in  this 
term,  and  the  only  doubt  which  the  Court  entertained 
upon  it  was,  whether  it  was  necessar;^  for  the  informant 
in  fait  mfiNrmation  to  have  negatived  that  the  gunpowder 
Bb  S  sought 
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1818*        MHigbt  thereby  t6  be  condemned  as  finftited  wai  kept 
/j~r*        '*  in  any  mills  or  other  placet  which  at  the  oommenoe^ 

H^i^  ment  of  that  act  were  used  for  the  makbg  of  gnnpow- 
der,*'  &C.  The  act  first  prriubks  the  keepbg  of 
gunpowder  beyond  certain  specified  quantities  in  ce^ 
tain  ^ecified  places  within  which  the  gunpowder  in 
question  (which  is  the  object  of  the  information)  is 
stated  to  have  been  kept:  it  then  proceeds  to  prohibit 
the  keeping  of  gunpowder  in  any  other  part  o{  Great 
Britain^  except  in  mills  or  other  pUoes^  which  at  the 
commencement  of  that  act  were  used  for  the  making  of 
gunpowder,  &c.  Now  the  gunpowder  in  question  being 
expressly  stated  to  have  been  k^t  within  the  pndiibiied 
limits  first  mentioned  need  not  be  stated  not  to  be 
•within  the  exception  applied  to  the  allowed  limits  se> 
condly  mentioned.  The  exception  relates  to  a  new 
subject,  and  need  not  be  n^atived,  unless  the  gun* 
powder  in  question  otherwise  fell  within  the  allowance 
given  by  the  latter  branch  of  the  section  to  any  dker 
part  ^  Great  Britain,  which  it  does  not,  being  already 
comprehended  within  a  particular  part  of  Great  Britain 
to  which  a  prohibition  is  specifically  annexed :  the  ne- 
gativing this  exception  would  therefore  in  this  case  have 
been  impertinent ;  and  as  it  relates  only  to  another  fort 
of  Great  Britain^  within  which  the  gunpowder  in  que»> 
tion  was  not  kept,  would  have  been  so  far  repugnant 
and  Gontradictoiy.  The  information  was  therefore  not 
liable  to'  any  objection  on  this  ground. 

Rule  discharged. 
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181*. 

Ward,  Assignee  of  Cottel,  a  Bankrupt,    I*f*^» 
agamst  Abrahams*' 

A  CTTON  by  the  plainti£^  as  assignee  of  a  bankrupt.  The  stat.  39  Sc 

&>r  goods  sold,  &c.     Plea»  general  issue.    Plaintiff  »ten<foto  u^ 

at  the  trial  obtained  a  verdict  for  3/.  1 2s.    The  defend-  [Jf  "^^pf 5 {^^^ 

ant  resided  in  London^  and  previous'  to  the  trial  had  therefore  where 

•  ■  plaintiff,  IS 

given  notice  under  496^0.3.  ci2t*  5.  lo.  of  his  in-  a»Mgnee,  reco- 

,.  *  •    -  .  .      .'  *.       •     «  1  »    ▼errd  less  the* 

tention  to  dispute  the  petitioning  creditor  s  debt  and  4/.,  he  Court 
act  of  bankruptcy.     A  rule  nisi  having  been  obtained   ge »* Ion  to**b^ 
on  a  former  day  in  this  term  for  leave  to  enter  a  sug-  '"cordlo  de^-*** 
gestion  on  the  roll  in  order  to  deprive  plaintiff  of  his  fi'Y'**  **'•*"' 
costs  under  39  and  40  Geo»  3.  c.  104*  hut  defendant 

having  given 
notice  of  his 

Jlisn^  and  CoflQT&fi/ now  shewed  cause.  This  statute  Inspme'the^ 
applies  only  to  those  cases  where  the  debt  (which  is  th^  acdilor'rSebt. 
sul^ect  of  inquiry)  does  not  exceed  5/.,  and  where  the  *o»jd'it^J|,c ** 
parties  do  not  sue  in  a  representative  character.     But  trial,)  it  was 

hoKfcn  that  the 

here  the  plaintiff  does  sue  in  that  character;  and  the  piaimiffwas 

,1,1.  .  .         CI  •    •  .  !•  entitled  to  the 

defendant  bavuig  given  notice  of  bis  intention  to  dispute  costs  thereby 
the  petitioning  creditor's  debt,  &e.  and  act  of  bank«*  rhe'court  or> 
ruptcy,  the  inquiry  would  be  as  to  a  debt  of  100/.;  and  J^;;it^*;Vi°r 
wopndly,  09  to  the  validity  of  the  act  of  bankruptcy,  which  f  "V****  *"°'*^' 
firnqawtly  is  a  question  of  much  nicety.    It  clearly  ^aa 
not  the  intention  of  the  le^slature  to  give  a  jurisdiction  . 
upon  such  subjects  to  these  inferior  courts.     At  all 
eveofs,  the  pUuntiff  ought  not  to  be  deprived  of  the 
costs  occasioned  by  tbe  proof  of  the  petitioning  credi-^ 
tor^s  debt  and  act  of  bankruptcy.     That  proof. wafr 
rendered  necessary  by  the  notice  given  by  the  defend- 
ant|  and  the  49  Oeo.  3.  r*  1 21.  s.  lo.  expressly  provides, 
Bb  4  that 
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1818.        that  *^  if  the  matter  disputed  shall  be  wthfiicilmity 

proved,  that  the  aarignees  shall  be  entitled  to  the  oosts 

^«ur        occasioiied  by  such  notioet  even  thoDfJi  the  plaintiff  be 

Al&ABAltS. 

nonsuited,  or  there  be  a  verdict  for  the  defiendanU'* 
The  petitioning  creditor's  debt  and  act  of  bankcifitcy 
were  proved  in  this  case;  the  plaintiff  cannot  tlKrefi»re 
by  the  39  and  40  Geo.  3.  c  104.  be  deprived  of  costs 
expressly  given  by  a  statute  subsequmtly  enacted,  li, 
therefore,  a  suggestion  be  entered  at  all^  it  must  be 
specialty  framed  so  as  not  to  deprive  the  plaintiff  of 
those  costs. 

Gumey  and  F.  PoUoct^  contra.  The  case  of  Wasg^ 
Administrator,  v.  ff^burd{a),  is  an  authority  to  Aem 
that  this  statute  will  extend  to  personal  representative^ 
and  there  being  no  express  exception  applying  to  the 
case  of  an  assignee  of  a  bankrupt,  the  present  case  fiJls 
equally  within  its  operation;  the  statute  deprives  plain- 
tiffi  of  all  costs  where  the  sum  recovered  is  less  tban 
5/^  and  before  the  49  6.3.  c.  izx.  s.  lo.  the  plaintiff 
would  be  bound  without  any  notice  to  prove  the  act 
of  bankruptcy,  and  the  petitioning  creditor's  debt,  and 
still  if  he  recovered  less  than  5/.  he  would  lose  the 
costs  occasioned  by  such  proof.  And  the  act  of  the 
defendant  in  giving  this  notice  cannot  give  the  plaintiff 
a  title  to  costs  of  which  he  is  derived  by  the  express 
provisions  of  an  act  of  parliament. 

Lord  Ellenborougu  C.  J.  In  the  case  of  Ka^ 
and  Another,  Assignees  of  Ta^,  v.  Bigg  (&)^  die 
Court  of  Common  Pleas  allowed  a  suggestion  to  be 

(a)  Ihmgl  a46*  (Q  x  j9«j»  6-  Buil  ix. 

I. 

entered 
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^tend  under  another  act  of  parliament  conferring  a        1818. 
tdmilar  jurisdiction ;  and  Lord  Chief  Justice  Eyre  says,        — — — 
that  *^  although  it  might  have  been  prudent  for  the         t^ainst 
legislature  to  have  made  such  an  exemption,  yet  as  a        »»AWAMf. 
general  jurisdiction  was  given  the  trial  of  bankruptcy 
was  incidental  to  it**  This  act,  therefore,  having  given  a 
ganerBl  joriadiction,  and  there  being  no  express  ex- 
ception for  the  case  of  bankruptcy,  the  defendant  is 
certainly  entitled  to  enter  a  suggestion,  but  inasmuch 
as  the  proof  of  the  petitioning  creditor's  debt  was 
rendered  necessary  by  the  act  of  the  defendant,  the 
suggestion  should  be  so  entered,  that  the  plaintiff  may 
not  be  deprived  of  the  coses  thereby  occasioned,  but 
onl;^  of  those  costs  which  would  have  been  incurred 
had  no  nodoe  been  given. 

Rule  absolute  upon  those  terms. 


Ex  parte  Pilton.  rurji^, 

iW.  loth. 
TAMES  PILTON^  in  1812,  purchased  of  Richard  WhercatcBint 
PEa//  the  lease  of  a  dwelling-house  and  premises   ^  the  premUes 
situate  at  No.  20.  in  New  Bond-streei,  for  the  term  of  ^'^^^'^j 
twdve  years,  at  the  rent  of  qooZ.,  for  which,  with  the  *^'  them  with- 
fixtures,  he  paid  5252.    In  1 8 14  he  became  a  bankrupt^  ture,  or  mfi- 
and  his  assignees  declined  taking  to  the  lease  in  question,  pcrty  to  unver 
JnJimhst  Plait  levied  a  distress  for  rent,  and  took  Held^t?bV'' 
ftBofi's  goods  upon  the  premises.     And  afterwards,  JlSj^JS-''' 

ceed  Under 
XI  G.9L  c  19.  i.z6.  to  recQivcr  the  pouesdon,  although  he  kneW  where  the  teoant  then 
was,  and  although  the  justices  found  a  serrant  of  the  tenant  on  the  premises  when  they 
fint  went  to  view  the  ame. 

HeM  alio,  that  it  is  not  necessary  to  state,  in  the  record  of  the  magistrate's  proceed- 
uigs»  that  the  hindlord  had  a  right  of  re-entry,  although  snch  a  right  must  eibt  in  order 
10  entitle  the  party  tp  proceed  under  this  statute. 

PiUm 
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181S.       PiUan  having  in  Jime  kst  cemei  to  rviick  on  &e  pn^ 
-— "**        miaec,  /%i<^  on  the  5tii  ^jSDeotmbir  last»  procflokd 
P^LToiT*      under  the  ppwen  given  bjr  1 1  6«  a.  c.  19.  j.  i<S»  to  re» 
cover  the  possenioD. 

CUUgf  on  a  fcnner  day  in  this  temn  luidi  under  th^ 
1 7th  lecc  of  the  act,  obtained  a  ruk  tOAbew  cwMe  whj  tke 
poflseation  of  the  premiiegahootd  not  be  jne«loredtoi^ittom 
and  why  Piatt  should  not  f»aj  the  eiLfieBCee  and  coiU 
incarred^  and  the  coett  of  the  app)icatiop.  And  the 
Court  thm  ordered  that  on  shewing  cauM^  the.  report 
and  other  proceedings,  by  means  of  i^ich  PlaU  hsd 
obtained  the  possession,  should  b^  produced  The 
affidavit^  on  which  the  rule  irm  obtainedt  sta^  thst 
PiUon  was  at  the  time  aMleayooring  t^  dispose  of  .the 
lease,  and  that  PlaU  knew  where  he  was  to  be  feond 
during  all  the  time ;  that  when  the  justices  came  the 
first  time,  one  of  the  deponmts,  Middleskip,  was  there^ 
as  PiUoff%  servant,  ready  to  shew  the  premises  to  any 
person  who  might  wish  to  see  them;  that  a  JRvacft  stove 
and  the  royal  coat  of  arms,  the  property  of  PHt^i^ 
which  had  cost  him  1502.,  were  in  the  hooac^  but  thst 
there  was  no  other  article  of  furniture  whatsoever  on  the 
premises  at  the  time^  nor  had  there  been  any  since  the 
distress  levied  in  Jime  last  When  the  jasticea  came 
the  sjBCond  time,  there  were  two  persons  painting  the 
house  for  him.  The  record,  on  being  produced,  fol- 
lowed the  precedent  in  BunCs  Justice^  vol.  i.  p«  791* 

Gatdee  shewed  cause.  It  is  quite  obvious^  that  in 
this  case  the  premises  were  deserted  within  the  meaning 
of  1 1  Gf.  2.  c.  19. 5. 16.  PUUm  had  ceased  to  reside 
altogether  in  the  house    There  was  no  furniture  or 

any 
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my  thing  valoable,  exoepl  the  wttidm  mcsationed  m  the        1818. 
jiffidanriti^  whidiwere  of  little  or  nondue  compered       —— > 
with  the  amount  of  the  rent  which  vat  then  due.    And       PitTon! 
as  lb  the  pofiession  by  the  servant^  as  it  is  called,  that, 
was  merely  colourable;  and  the  painting,  when  the 
justices  came  the  second  tim^  is  of  no  importance  at  all* 
For  if  the  premises  were  deserted  the  first  time^  then, 
wiess  the  rent  be  paid  when  they  come  the  second  time, 
they  are  to  deliver  pofisession.    Then  it  is  said,  there  is 
a  formal  objection  to  this  record ;  viz.  that  it  does  not 
«tfite  a  right  of  re-entry  on  the  part  of  the  lessor* 
That  is  not  necessary:  in  Woo^/WU  Landlord  mnd  Te^ 
nantf  430.,  Lord  Kenj^  only  lays  it  down  that  it  is 
necessary  there  should,  in  fact,  exist  such  a  right  which, 
as  appears  from  die  affidavits,  does  exist  here.    And 
die  justices  have  in  this  case  properly  followed  the  pre- 
cedent laid  down  in  Bttrtfs  Justice. 

Chitfy^  contra,  contended  that  the  act  only  applied 
to  cases  where  the  tenant  ran  away  altogether,  and  could 
not  be  found.  Here  PUxU  knew,  at  the  time,  whefe 
he  was,  and  might  have  made  an  application  to  him  for 
the  rent.  The  premises  were  i^ot  wholly  deserted; 
i^appose  a  person  leaves  his  house,  and  goes  out  of 
town  for  a  few  weeks,  is  that  a  desertion  ?  Here,  there 
was  property  left  on  the  premises ;  there  was  AJPrenek 
^ove,  and  his  majest/s  coat  of  arms,  which,  together, 
were  of  the  value  of  1502.  And  PiUon  leaves  his  ser-. 
vant  iqK>n  the  premises,  ready  to  shew  them  to  any  one 
who  came ;  and  he  was,  in  fact,  there  when  the  justices, 
came :  the  second  time  diey  came  there  were  two  there; 
and  it  is  sworn,  that  then  they  were  employed  in  paint* 
ing  the  premises  for  him.    As  to  the  other  point,  re* 

spccting 
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ipecdng  the  right  of  re-entry,  that  should  be  stated  on 

the  record;  for.  unless  there  be  that  riirht,  there  can- 
Ex  parte  . 

PiLToir.       not  be  a  right  to  obtain  possession  of  the  premises  in 

this  mode.    It  should,  therefore,  be  stated  on  the  free 

of  the  proceedings,  in  order  that  it  may  clearly  appear 

that  the  justices  had  jurisdiction* 

Lord  Ellenborouoh  C  J.  The  act  i  r  <t.  2.  di- 
rects the  justices  to  proceed  upon  view  of  the  premises. 
If  they  go  there  and  find  no  one  in  possession  of  them, 
and  no  sufficient  distress  upon  them,  they  are  then  ta 
consider  ^em  as  deserted  within  the  act,  and  affix  the 
proper  notices  diere.  Now  what  are  the  facts  here? 
Ptlion  has  left  bis  house,  having  been  a  bankrupt,  and 
having  no  fifmiture  left.  He  had  ceased  for  a  long 
time  to  live  there,  or  to  carry  on  his  bimness;  so  that 
I  can  hardly  suggest  a  stronger  case  of  desertion. 
When  the  justices  went  on  the  first  occasion  they  fiMmd, 
it  is  true^  a  person  on  the  premises,  but  he  was  not 
there  for  the  purpose  of  taking  care  of  the  premises ;  he 
did  not  sleep  there ;  and  he  does  not  even  state  in  his 
'  affidavit  that  he  ever  was  there  except  when  the  Justices 
came.  The  possession,  as  by  him,  is  therefore  obvi- 
ously colourable.  As  to  the  two  persons  being  there 
the  second  time  the  justices  came,  it  is  wholly  inm»te- 
rial,  for  it  is  not  pretended  that  there  was  any  one  there 
who  i^peared  and  paid  the  rent  in  arrear,  as  is  reared 
by  the  statute.  There  is  therefore  no  objection  in  sub- 
stance to  the  proceeding  of  the  magistrates.  Nor  is 
there  any  defect  in  form,  for  the  record  need  not  state 
the  power  of  re-entry.  The  i6th  clause  says  nothing 
about  such  a  power,  and  the  record  has  correcily  fol- 
lowed the  words  used  in  that  part  of  the  act    It  is 

true 
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tnie  tliere  nratt  be  in  fact  snch  :a  power,  aopordiog  to 

the  case  cited,  as  detennined  by  Lord  JEbtyon.     But 

that  power  does  appear  by  the  affidavits  to  exist  iq       Piltok! 

this  case.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 


The  Kino  against  The  Justices  of  Essex.        rMtsiof, 
TESSOPP  had  obtained  a  rule  nisi  for  a  mandamus  in  an  apperi 

•■'  ^  *,  awiinit  an  in- 

to the  justices  of  Esses,  to  cause  continuances  to  be  ciorore  of  a  ' 

entered,  upon  the  appeal  of  ^ittf  am  ij^^r,  i^gainstthe  virtue  of  a  writ 

indosure^  by  virtue  of  an  inquisition  taken  upon  ft  writ  dimnm,  the 

of  ad  quod  damnum,  of  a  certain  road  therein  described,  iff?*  '*??i'«^ 

At  the  Essex  midsummer  sessions,  1 8 1 7,  Bobert.WUvnh  '\^^'  "**"i  ^ 

giTCD)  and  a 

Esquire,  was  convicted  on  an  indictmeot  pref^pi^red  by  notice  to  the 

^-      -.         ^  -  ,      ,  „  party  interested 

Mr.  Dffer  tor  erectmg  and  continumg  a  wall  upon  a  is  not  alone 
part  of  the  public  highway,  and  the  judgment  was  re- 
spited till  the  next  sessions. .  On  the  ist  of  Ociobet' 
following  Mr.  Wilson  sued  out  a  writ  of  ad  ^od  dam- 
num, and  the  inquisition  was  taken  on  the  9th  Odobers 
by  which  it  was  found  <<  that  it  would  v  net  be  to  the 
damage  of  our  sovereign  lord  the  king,  or  of  any  other, 
if  our  said  sovereign  lord  the  king  should  grant  to  JZo- 
^beri  Wil^m  of  Waodhouse^  in  the  parish  of  Eastkam^  in 
the  county  of  £ssMr,  Esquire,  a  Hc^ce  to  inclose  and 
shut  up  part  of  a  certain  road,'^&c.,>  being  that  part  of 
the  road  built  upon  by  Mr.  Wilson.  At  the  Mkhadmas 
sessiiMis  he  tendered  the  writ,  with  the  inquisition 
therecm  taken,  in  bar  of  the  judgment :  the  Court,  how- 
ever, rgected  the  application,  and  he  was  fined  u.i  and 
jodgment  of  prostration  was  given.  It  was  then  moved 
on  his  behalf  to  file  the  said  writ  of  inquisition  with  the 

sherifi"s 


tnfficieot. 
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The  Kino 

The  Joitioet  of 
Essex. 


\%\S.  «hexiir8  ratani  lliercof;  whieh  motion  Wbg  grmtBdi 
an  appeal  agaimt  the  said  writ  and  inqniatioii  waa  ]m« 
mediatelj  enteiod  by  Mr.Z)^,  tbe  bearing  of  wUch 
wai  remitted  witil  tbe  foUowuig  EpijJuimf  .wtmam^ 
wftbout  any  objection  on  the  part  of  Mr.  ^fiXiaatfaat 
such  appeal  waa  irregvlar.  More  than  t«n  days  before 
the  Epiphaw/  seflsiona  the  appdlant  gaw  nodoe  to  Ifr. 
WStaMi  of  kit  intention  to  try  tbe  appeal  at  those  ces- 
sions; but  no  notice  of  sach  iq^peal  was  giiwn  to  the 
surveyor  of  the  h^hwaya  of  the  parish  in  which  Ae 
highway  in  question  waa  sitnated,  nor  was  any  such 
notice  afixed  to  the  door  of  the  chorcb  or  cbapdof  the 
parish.  When  the  appeal  was  called  on,  the  objediflii 
being  taken  that  tha  mtioes  required  by  tlie  55  Gm^  3# 
C.69.  1.3.  had  not  bean  giran^  thejnstioesattheqnar- 
ter  sesshms  dismiased  the  appeal 


Walfi^  and  Brodrick  now  shewed  caoaa.  .  Tba 
question  i%  whether  the  appellani^  who  ijt  U  admkitad 
bttd  not  gifen  the.  notices  required  hf  5$  G.j.  &68« 
5. 3.,  was  entitled  to  be  heard.  All  the  stalutfai  xdafe* 
iag  to  this  adbjeot^  winch  precede  the  55  G.  3.  <w68; 
Iwfe  been  repealed.  Tbe  8  and  9  IF.  3.  c  i6.  whidi 
fintt  allowed  an  appeal  to  the  sessions^  to  any  parton 
aggrieved  by  the  iacloaare.  of  any  commoa  hig|iway 
after  a  writ  of  ad  qpod  dannuniy  was  rq)ealed  by  tht 
7  G.3;e.43.f.5t*  That  statute  was  itsdf  cq^eated 
(anapt  so  much  thereof  as  repeaJa  the  aeveral  adarand 
paru  of  acts  therein  mentioned)  by  13  GL}».^78* 
r.84.  And  th^  npptal  clause^  nam<ly».  i*  19^  oi  ^ 
bCfeeract»wasalaoxcpealed'by55  6«>  c^68.  s,i^  T^ 
wMe  asgnasBtt  mnst  theiafere  depend  upon  the  cdbp 
struetien  of  tibirkistaat  ThewostbiUiadin  thetiaid 
IX  sectioi^ 
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«ftar  nfietraig  to  tbe  ttoppii^i^V  flcc^of  high-       181& 
wa^  ka^  tajr  <Nrd«r  of  tbe  ttaipHratiMb  art^  '^  it  aball       ^ — 

.1  «      «      ^  1   J-  •   .        «       The  Kino 

^M  mM  m  knml  mr  any  penon  or  pconons  imuxw        ^rorai^ 
a,  i«ri.«d  I^  «,  «u*  onto  or  pro«eding,r^  ^ii^-' 
tho  ttcloMire  of  any  road  or  kii^wqr,  by  virlQe  of  any 
rnqoiiidoa  takaea  upon  any  writ  of  ad  quod  damiinm^ 
to  nake  bk  or  dmr  complamt  thereof  by  appeak  to 
the  jnliees  of  the  peace  at  the  said  qoBrkOf  wamOmM, 
upon  giting  ten  dayi^  notice  in  writing  of  aueh  appeal 
tiHhe  sarvey^ir  of  the  hig^wayt  of  the  pariah»  townr  * 
ah^  or  ptaoe  wherein  sadi  hi^way,  ftc  ahaU  be 
eiliated;  and  also  affiadag  inch  notke  to  the  door  of 
the  dwreh  or  duipel  of  endi  parish,  fta;  and  the  said 
eotnrtof  qnarler  sessions  is  hereby  andioriaed  Mid  enn 
poweted  to  hear  and  finally  determine  snch  appeal*" 
Mo  one  who  reads  tUs  section  can  dodbt  the  intsntion 
afthelegUatnre  to  grant  an  appeal  to  a  part|r  aggrieved, 
A^ien  any  read  is  indbsed  by  viriue  of  a  writ  of  ad  qnod 
daoanuit  and  if  an  appeal  is  gi?en,  then,  as  the  ian- 
gaage  piainly  indicates,  certain  notices  are  requifc^  for 
tha  notices  are  conditions  annexed  to  the  appieal,  and  Jt 
cannot  be  argned  thai  in  any  case  an  appieal  is  aUowedi 
bat  that  the  notices  are  not  required^    The  question 
theiafofe  is,  whether  this  manifest  intention  of  the  le* 
gislature  has  been  ihistrBted  by  any  inaocnrate  expres* 
son  in  that  section,   that  «  any  petson  or  persons 
aggries«d"  may  ^  make  hb  or  thdr  oompfadat  by 
^>peal  to  the  jnstioes  of  the  peaceat  the  said  qcaurtcr 
The  ^  said  qoarter  sessions"  mfer  to  die 
ions  in  the  latter  part  of  the  ^aeetion  of  die 
Tint  section,  which  rshles  exciasifety  to 
diasrting»  tnmin^  and  stepping  up  hjghwajys^  ino.  by 
Mders^of  niagMristeSr  afiar  raqsArng  itfie  pdU^^ 

certain 
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1818.        ceiUin  notioes  in  the  several  cases  tbereita  ineiilioiied^ 
"  states  thlit  tlie  said  several  notices  having  been  so  pidb- 

^mna^      lished,  the  said  order  shall,  at  the  quarter  sessions,  which 

^^'  Su^  "^  ^^  ^  ^^^^^  ^^^  ^^  '^■"^^  "^^^  ^^"^  Ughway,  &c 
so  diverted,  turned,  or  stopped  up  shall  lie,  be  retained 
to  the  derk  of  the  peace  in  open  court,  and  lodged  wkk 
him.  The  fiur  construction  of  the  3d  section  appears 
to  be,  that  the  words  ^  said  quarter  sessions"  there  used 
refer  to  this  sentence  in  the  2d  section,  namely,  <*  the 
quarter  sessions  which  shall  be  hdden  within  the  limit 
where  the  highway,  &c  so  diverted,  turned,  or  stopped 
up  shall  lie ;"  and  although  there  may  be  a  trifltiig  in- 
accuracy in  the  expresnons,  and  the  time  at  which  the 
appeal  shall  be  brought  against  ah  indosure  by  vktne 
of  a  writ  of  ad  quod  damnum  may  not  be  distiaclly 
pointed  out,  yet  such  inaccuracies  ought  not  to  deiaat 
the  declared  object  of  the  legislature,  fiir  the  statute 
must  be  construed  ita  ut  res  magis  valeat  quam  pereat» 
The  argument  on  the  other  side  is  that  aocording'to 
the  true  construction  of  the  two  sections  taken  together 
the  appeals  under  this  act  are  confined  to  the  stoppo^ 
up^  &C.  of  highways,  &c.  by  enters  of  magistrates. 
Now  the  intent  of  the  legislature^  as  plainly  expressed 
in  Uie  first  section  of  this  statute,  is  **  to  give  more 
puUic  notice  of  ai^  order  or  proceeding  had  for  divert- 
wg,  &C.  and  also  to  give  greater  fadli^  of  appeal  to 
the  quarter  sessions.''  Yet  according  to  the'  inteipret^ 
ation  contended  for,  any  person  may  stop^up  a  road 
by  proceedings  on  a  writ  of  ad  quod  damnum,  wiAost 
giving,  any  public  nofcioe,^  and  without  any  appeal 
allowed  to  the  quarter  sessiras.  Eith^  the  55  G.  3. 
C.69.  s.  3*  gives  an  appeal  in  this  cb^  or  it  does  iMt: 
if  it  doeib  then  the  notices  are  Nquixedi  but  if  nott 
15  then 
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then  the  justices  had  no  jurisdiction  at  all.  .  For .  unless        1 6  i  8. 

an  aatbority  is  expressly  conferred  on  them  by  statute. 

.  ;  .  ^  /       ThcKmo 

the  sessions  cannot  take  cognizance  of  any  proceed-        agah^st 
ings  on  a  writ  of  ad  quod  damnum,  which  is  an  original      ^diiljT  ^■ 
wri^  issuing  out  of  the  Court  of  Chancery,  and  retufO- 
able  into  that  court.     In  either  case,  the  justices  have 
properly  dismissed  this  appeaL 

Scarlett  and  Jessopp  in  support  of  the  rule.  Th^e 
is  considerable  ambiguity  in  the  construction  of  this 
clause.  Perhaps,  however,  it  may  be  best  construed 
4>y  referring  to  the  previous  statutes  on  the  subject;  as 
dioagh  they  have  all  been  repealed,  still  thej^  may 
affiird  assistance  in  the  interpretation  of  the  present 
act.  Now  the  8  and  9^3-  c,i6^  which  originally 
gave  the  ap|)eal  to  a  writ  of  ad  quod  damnum,  required 
no  notice  to  be  ^ven  at  all.  There  was,  however^ 
without  this,  or  any  other  statute,  a  notice  necessary 
to  be  given  to  the  party  interested.  If  that  be  adopted 
as  a  guide,  it  may  be  concluded  that  in  this .  statute, 
sqiposing  nothing  had  been  said  about  notice  at  all, 
then  the  notice  to  the  party  interested  would  be  sufli- 
dent  And  that  notice  has  here  been  given.  Now  oil 
that  part  of  the  third  section  of  the  55  6.3.^.68. 
which  speaks  of  notices,  applies  only  to  those  cases 
where  a  road  has  been  stopped  up  by  order  of  two 
jualipes.  For  the  appeal  is  given  by  that  clause  to  the 
'<  said  quarter  sessions.''  The  word  **  said"  is  a  word 
of  reference.  Then  to  what  does  it  refer  ?  It  refers  to 
the  quarter  sessions  mentioned  in  the  second  section, 
viz.  the  sessions  held  next  after  the  expiration  of  four 
weeks  after  the  publication  of  certain  notices.  Now 
these  notices  are  only  given  when  a  rc^  is  stopped  up 

Vol.  I.  C  c  ^ 
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1818.        by  order  of  mtigistrates^  and  ba^e  no  exkteace  wbere  a 

^  road  is  stopped  np  by  a  writ  of  ad  quod  damnain.  Then 

axainst        If  SO,  reddendo  singula  singulis,  there  is  a  gneral  ritfbt 

The  Justices  of       -  ,.  .,  "  .*,^, 

£ssKx«  of  appeal  giTen  m  the  case  of  a  writ  of  ad  quod  damnsBiy 
as  in  Sand  gJV.^*  c.  i6*,  and  a  qualified  right  of  apped 
in  the  case  of  an  order  of  magistrates*  In  the  latter  case 
the  notices  are  required.  In  the  former^  a  notice  to 
the  party  interested  is  ^o^gh. 

Lord  EuxNBOROUGU  C  J.  I  cannot  engender  or 
inoculate  my  mind  with  any  doubt  on  this  subject. 
The  third  clause  of  55  G.3«  c*6S.  specifically  com- 
bines together  the  two  cases  of  roads  stopped  up  by 
order  of  magistrates,  and  by  virtue  of  a  writ  of  ad 
quod  damnum,  and  requires  in  both  cases  the  same 
notices  to  be  gLven.  The  whole  argument  turns  upon 
the  use  of  the  word  **  said''  the  meaning  of  which  is 
plain  enough.  The  <^  said  quarter  sessions"  refer  tp 
the  quarts  sessions  meeting  at  a  particular  place,  and 
ha^Og  jurisdiction  within  the  limits  where  the  high- 
way stopped  up  may  happen  to  lie.  The  other  con- 
structioil  woidd  in  truth  make  an  end  of  all  the 
provisions  of  the  act  for  the  purpose  of  giving  a  sup- 
posed better  effect  to  the  word  *<  said."  The  party  in 
this  case  seems  to  me  either  to  have  been  wholly 
ignorant  of  the  existenoe  of  the  55  G.  3.  c.  68.  or  to 
have  acted  in  perfect  contempt  of  its  directions.  That 
act,  both  in  cases  of  orders  of  magistrates  and  writs  of 
ad  quod  damnum,  requires  a  notice  to  be  given  to  the 
surveyor  of  the  highways,  and  also  one  to  be  affixed  on 
the  church  door:  neither  have  been  here  done;  and 
the  sessions  very  pt-operly  therefore  dismissed  the  ap- 
.  peaU .  There  is  na  possible  doubt  in  this  case;  and  no 
perversion  even  of  the  plain  words  of  this  sti^te^  that 

can 
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can  support  the  present  upplicalton.    The  rule  mud        1818. 

therefor^  be  dischBrged,  and  with  costs.  ' 

The  Kii*o 

^  MtHnst 

Baylct  J.  I  am  of  the  same  opinion.  The  words  ^V"s«r  ""^ 
^  said  sessions''  only  refer  to  the  sessions  ibr  tlM 
eoimtf  in  which  the  road  stopped  op  is.  situate.  It  is 
indeed  contended  that  these  words,  if  at  all  applicable 
to  an  xncloBure  under  a  writ  of  ad  quod  damnum,  would 
mean  an  impossible  sessions,  there  being  no  sessions 
happening  four  weeks  after  the  notices  mentioned,  be*< 
cause  such  notices  are  never  giren  at  all  in  that  sort  of 
proceeding.  But  this  would  prove  too  miich.  For, 
supposing  it  to  be  so,  then  an  appeal  against  an  inclo- 
sare  under  a  writ  of  ad  quod  damnum  is  given  to  an 
imp<i6Btble  sesrioni^;  which  is  in  fact  saying  this»  that 
tbene  is  to  be  no  appeal  at  all.  If  that  were  so^  the 
ody  conclusion  that  would  follow  would  be,  that  thn 
Giurt  bdow  have  most  dearly  come  to  a  right  de* 
fenamatioB.  The  role  must  therefore  be.  discharged 
with  costs. 

Abbott  and  Holrotd  Js«  concurred. 

Rule  discharged  with  costs. 


The  King  against  William  Fleet,  /y  ^'"'jj'h^' 

QCAELETTf  on  a  former  day  in  Ais  term,  had  ob-  The  Conrt  will 

tmned  a  rule  nisi  for  leave  to  file  a  criminal  inform-  fnformaiiin'fol 

ation  agamst  the  defendant^  who  was  the  printer  and  P"J;^JJg^/^  * 

pnMkher  of  a  newspaper  called  TheBnghton  tieraldj  for  •{JJf^J^^'J^^^J 

•  &Wen  before  a 
coroDcr*!  jmy,  accorapanied  with  oommcnts,  although  the  statcioent  be  nerrect,  and  the 
party  has  no  malicious  motive  in  the  publication. 

C  C  2  the 
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1818.        the  pabUcalton  of  his  miniitea  of  the  endence  taken 
before  a  eoroner^e  inquest  on  a  charge  of  murder,  ac- 

igmmt        oompanied  by  comments  on  the  fiicts  which  had  occomd. 
It  appeared  from  the  affidavits  that  on  the  evening  of 

^  the  5th  XanMi&tfrUttt  there  had  been  a  riot  at  iBi^toi, 

and  the  high  constable,  Mr.  Join  Williams^  had  thought 
proper,  in  order  to  put  an  end  to  it,  to  call  fiir  the 
assistance  of  the  military.    The  riot  act  having  been 
read,  and  the  mob  still  continuing  assembled,  he  or- 
dered the  soldiers  to  chaige.    In  the  charge^  owing  to 
the  darkness  of  the  night,  a  person  of  the  name  of 
Bofwleif  an  assistant  of  the  high  constable,   was  killed 
by  one  of  the  soldiers,  who  mistook  him  for  a  rioter. 
In  consequence  of  this  event  a  coroner's  jury  were  as- 
sembled, who^  after  two  or  three  days'  ezaminatiGD, 
brought  in  a  verdict  of  wiliiil  murder  against  JC  Z^/- 
Itaiit5^  the  high  constable^  James  WkiU^  one  of  hb 
assistants,  and  the  soldier  James  Iky*    During  the  in- 
vestigation befixfe  the  coroner,  the  defendant  attended 
and  took  notes  of  all  that  passed,  and  before  the  jury 
had  finished  Aeir  labours  published  a  statement  of  the 
evidence^  accompanied  with  semaiks  tending  to  cast 
blame  on  die  high  constable  and  the  other  peace  offi- 
cers for  imprudently,  and,  as  he  stated,  unnecessarily 
oaUmg  out  the  military  for  the  purpose  of  suppressing 
the  tumult  whieh  had  arisen.    The  following  were  some 
of  these  remarks:   <<  It  really  seems  extraordinaxy  that 
a  town,  whioh  above  aU  others  has  been  conq>icaous 
for  its  order  and  tranquillity,  and  which  moreover  b  so 
>deeply  interested  in  the  maintenance  of  its  pacificcha- 
racter,  should  all  at  once  become  the  scene  of  tomalt 
and  ahum:  that  it  should  have  been  convulsed  by  the 
reading  of  the  riot-ab^  by.  the  eaQipg  out  of  the  militaxy, 

and 


\ 

\ 


IS  THE  FirTY-EiQHTii  Year  ov^  GEORGE  IIL  M^' 

and  b^  the  shedding  of  innocent  blood.    All  this  at       1818; 
first  yiew  appears  incredible,  but  a  moments  reflection 
convinces  ns  that  it  is  but  too  true,  and  the  question,        ^fohst 
was  there  an  adeqnate  cause?  involuntarily  escapes  our 
lips/'     And  in  another  part  of  the  paper  there  were 
these  words:  **  The  conduct  of  the  high  constable^  to 
saj  the  least  of  it,  was  imprudent,"  &c.     And  *'  had" 
the  public  peace  been  really  endangered,''  &c  &c.     In 
answer  to  this  rule,'the  defendant  stated  in  his  affidavit, 
in  most  distinct  terms,  that  he  was  not  actuated  by  ai^ 
malice  or  other  improper  motives  in  the  publication  of 
this  evidence:  that  what  he  had  published  was  a  correct 
statement  of'that  which  had  passed,  with  only  this  ex- 
oeption,.  that  he  had  not  published  the  wholes  having 
suppressed  many  parts  bearing  strongly  on  the  accused, 
but  not  any  which  made  for  them :  that  in  die  remarks 
accompanying  such  statement  he  had  certainly,  in  the 
honest  expression  of  his  opinion,  lamented  that  die  high 
oonstable  had  acted  imprudently;  that  these  observ- 
ations were  founded  on  facts  really  existing  for  that 
the  whole  of  the  civil  power  had  not  been  caHed  in 
when  the' soldiers  were  sent  for;  and  that  in  the  same 
paper  there  was  this' passage:  <<  This  evidence  in  a 
compressed  form,  we  lay  before  our  readers;  but  we 
hold  it  to  be  our  duty,  at  the  same  time,  to  caution 
them  to  peruse  it  rather  to  satisfy  their  curiost^  than 
thar  judgment,  and  to  exercise  candour  and  forbear- 
ance towards  those,  whose  sseal,  in  the  performance  of 
iheSx  public  duty,  may  have  involved  them  in  the  in- 
quiiy.     With  this  warning  against  their  entertaining 
any  sort  of  prgudioe,  or  iUiberality,  we  proceed  to  the 
melancboly  stttgect."    There  were  also  affidavits  from 
several  of  the  coi*ODer^s  jury,  who  stated  that  they  had 
C  c  3    '^  not 
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1818.        not  been  at  all  affected  or  prgudioed  by  the  defendant's 

^^  publioitioD,  and  that  the  whole  of  what  was  published 

ThcKmo  „      ,   , 

<y«tW        actually  did  pass  with  the  same  exception  as  above 

stated  by  the  defendant. 

Manyait  and  Chitty  shewed  cause.  They  contended 
that  the  defendant  had  completely  answered  the  appl>* 
cation  on  the  ground  of  malice^  and  that  it  was  quite 
clear  he  had  no  bad  motives  in  the  publication. 
The  observations  and  comments  made  were  of  a  tem- 
perate and  moderate  description,  lamenting  the  unfi)r- 
tunate  event,  and  eicpressly  attributing  it  to  accident 
It  is  true  they  also  attributed  rashness  and  imprudence 
to  the  high  constable^  but  they  did  not  impute  any 
crime  or  criminal  intent  to  him.  And  from  the  cir- 
ctunstlmces  of  the  case  it  is  not  very  unfair  to  say,  that 
his  conduct  does  appear  to  have  been  not  entirely  £ree 
from  imprudence;  and  the  defendant's  observations 
were^  therefore^  not  without  foundation.  Then  as  to 
the  ez  parte  publication  of  the  evidence,  that  was  an 
€x  parte  publication,  fiivourable  to  the  accused ;  for  the 
defendant  omitted  fects  making  against  them,  and 
stated  all  the  circumstances  in  tlieir  favour.  This  pub- 
lication was  not  calculated  to  excite  pr^udice;  but 
rather  to  assui^  the  irritated  feelings  of  the  public; 
and  contained  observations  cautioning  them  against 
prejudging  the  case.  There  is,  therefore,  no  sufficieut 
criminality  apparent  here^  so  as  to  induce  this  Court 
to  interpose  thdr  authority  and  grant  a  crimuial 
information. 

ScatieUj  in  siqpport  of  the  rule.  The  defendant  has 
oertamly  purged  faimsdf  of  all  bad  motives;  but  still 

sacb 
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£uch  poldicatioiis  as  these  nnist  not  be  sufferejl.    The        1818. 
tifiiewben  they  came  out  is  xoaterial:   it  was  during        . 
the  sitting  of  the  coroner's  jnry,  and  might  influence        ai^innst 
their  minds.    Obsenrations  tending  to  criminate  are 
not  the  less  effective  for  being  iprritten  with  apparent 
temper  And  moderation.     Here  the  defendant,  in  one 
part  says,  <<  The  conduct  of  the  high  constable  to  jay 
the  least  of  it,   was  imprudent'^     Now   that  implies 
something  more  than  imprudence.  Then,  again,  ^  Had 
the  public  peace  been  really  endangered,''   obviously 
inferring  that  it  had  not  been  so. 
He  was  then  stopped  by  the  Cdurt* 

Lord  Ellevborouoh  C.  J.    The  Court,  on  full  coft-^ 

sideration  of  the  affidavits  on  both  sides,  cannot  for  a 

moment  doubt  what  their  duty  is  on  the  present  oo 

casioD.     This  publication  contains  m  comment  on  the 

condoct  cyf  the  civil  power  at  Bnghtan,  as  having  occa^* 

sioned  great  mischief.     It  represents  the  calling  out  6f 

the  military  as  unnecessary,  and  it  contains  an  ex  pai^ 

statement  of  the  evidence  that  was  given  beibre  the 

coroner.     The  rule,  therefore,  for  a  criminal  infoitm^- 

tion,  must  be  made  absolute;  but  there  are  undoubtedly 

circumstances  of  considerable  mitigation  stated  in  tlie 

defendant's  affidavits  in  answer  to  this  application.    It 

will  be^  theref^e,  for  the  prosecutor  to  consider,  whe* 

ther  it  would  not  be  better  to  let  the  case  stop  here, 

and  whether,  the  rule  being  granted,  he  shall  think  it 

necessary  to  continue  any  further  proceedings.    JBut 

tibatever  may  be  his  ultimate  decision  on  this  head,  it 

isjoot  for  tfac.CJourt  to  takothat  into  their  constdeeationr 

It  ik  thehr  bounden  dn^  to  grant  the  information 

against  the  .defendant. 

.  C  c  4  Bayley 


IXST« 


3S4  CASES  IK  HILARY  TERM 

1818.  Bayley  J.     I  think  that  the  Court  is  bound  to  make 

this  rule  absolute.  Nothing  ean  be  more  important  to 
individuak  than  that  their  triaU  should  take  place 
without  any  pr^udioe  in  the  minds  of  thoMs  who  are 
ultimately  to  decide  upon  the  &cts  in  evidence.  There 
are  in  this  case  two  different  publications,  in  the  fint  of 
which  the  conduct  of  the  unfortunate  parties  accused  is 
Tq)resented  in  a  statement  of  facts  accompanied  by  com- 
ments that  may  influence  the  public  mind.  In  the  ie> 
cond  an  account  is  given  of  what  took  place  on  the 
inquest  before  the  coroner.  That  is  a  matter  of  great 
criminality ;  for  the  inquest  before  the  coroner  leads  to 
a  second  inquiry,  in  which  the  conduct  of  the  accused  is 
to  be  considered  by  persons  who  ought  to  have  ibnned 
no  previous  judgment  of  their  case.  It  is  a  statement  of 
evidence  taken  wholly  ex  parte,  and  where' there  is  no 
opportunity  for  cro8s-examinati<Hi.  A  jury  who  are 
afterwards  to  sit  upon  the  trial  ought  not  to  have  ex 
parte  accounts  previously  laid  before  them.  They  ought 
to  decide  solely  upon  the  evidence  which  they  hear  on 
the  triaL  It  is,  therefore,  highly  criminal  to  puUid^ 
before  such  trial,  an  account  of  what  has  passed  on  th^ 
inquest  before  the  coroner. 

AwoTt  J.  Every  person  who  has  attended  to  the 
operations  of.  his  own  mind  must  have  observed  how 
difficult  it  is  to  overcome  preconceived  prejudices  aud 
opinions,  and  that  more  especially  in  matters  of  soiti- 
roent  or  passion.  It  b  therefore  most  mischievous  to 
the  temperate  administration  of  justice,  that  a  penoa 
either  during  or  before  a  judicial  examination  should 
publish  a  statement  of  fiu^ts  which  are  to  be  made  the 
subject  of  a  subsequent  trial,  and  it  is  still  more  mis- 

1 1  chievous 
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chievous  when  that  statement  is  aocempanied  with  com«  1818. 
meDts.  It  is  impossible  to  say  that  much  which  exiata 
in  this  case  is  not  calculated  to  create  a  prejudice  in  the 
public  mind.  The  calling  out  of  the  military  is  stated 
to  have  been  an  unnecessary  and  rash  measure :  it  is  said 
that  without  their  assistance  the  eiyil  power  would  have 
been  sufficient:  all  this  has  a  manifest  tendency  to  cause 
the  jury,  who  are  to  oome  afterwards  to  try  the  question, 
to  come  with  their  prqudices  excited  either  on  one  side 
or  the  other.  The  Court,  therefore^  cannot  discharge 
their  duty  without  making  the  rule  absolute.  There- 
are,  certainly,  circumstances  of  mitigation  in  the  case; 
the  Court  however  cannot  take  them  into  their  consider- 
ation, but  must  leave  them  to  that  of  the  party  who  has 
applied  for  this  information. 

» 
HoLBOYD  J.  I  am  of  the  same  opinion.  These 
publications  have  a  tendency  improperly  to  influanoe 
the  public  mind,  and  are  most  mischievous  in  their 
results.  They  are  often  made  use  of  in  the  most 
unjustifiable  manner,  and  produce  very  dangerous 
consequences.  It  is  incumb^t  on  the  Court,  therefore, 
to  make  this  rule  absolute. 

Rule  absolute,  (a) 

(«}  Sec  R,  t.  Fuher,  2  Campk  563.  and  Hex  f .  Z#i,  5  Msp,  N.  F,  iT.  113. 
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1618- 


Pass. 


Where  pUiii- 
tiff*  sued  asex- 


A  CTION  broDgikt  fay  plaintiff  Co  lecmtat  from  de* 
ectitor,  and  fendaut,  a  navy  agenti  aacmej  reoenred  by  the 

was  nonsuited,  •«  rrii 

»pon  evidence  latter  OH  accoiuit  of  toe  supposed  testator  W.HUL 

^^l^lh^''  The  defendant  had  in  the  first  instance  paid  mane; 

rcsutorwal*^  into  court,  but  in  Jtme^  1817,  receiving  infonnstioD 

still  alive,  ^|^  ^j^  supposed  testator  was  still  livinfff   be  com- 

the  Court  re-  .  '^'^  ^     ^  »' 

fused  to  allow  muuicated  the  same  to  the  plaintiff's  attorney,  aii4 

defendant,  it  obtained  a  judge's  order  that  the  money  should  be 

affidMits^on  repaid  to  him.     The  platntifl^  notwithstanding,  pro- 

stUUt leLt"  ^  ceeded  in  his  action,  and  the  cause  being  tried  at  the 

doubtful  whc-  GuildhaU  sittings,  after  Trinity  term,  a  witness,  who 

therthesup-  ^  jr  »  -» 

posed  lestator     stated  himself  to  be  the  brother  of  the  supposed  testator, 
sot.  swore  that  the  latter  was  then  living,  imd  was  expected 

shortly  to  return  to  this  country  from  a  Greenland 
voyage.  Upon  this  evidence  the  plaintiff  was  non- 
tfuited;  and  upon  tliese  facts,  disclosed  by  affidavit,  s 
rule  nisi  was  obtained,  calling  upon  the  plaintiff  to 
shew  oanse  why  the  defendant  should  not  have  his 
costs  allowed  him. 

And  now,  in  answer  to  this  application,  the  plaintiff 
in  his  affidavit  stated  that  he  became  acquainted  with 
W.  Hill  in  1809;  ^^^  ^^  latter,  previous  to  his  gaing 
to  sea,  had  deposited  with  the  plaintiff  the  will  in 
question,  by  which  he  was  appointed  executor;  that  in 
18 13  he  received  from  an  officer  of  the  Grampus 
information  of  the  death  of  W.  Hilly  a  carpenter,  at 
Barbadoesy    the   said   W.  Hill   the    testator   being  a 

carpenter, 
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carpenter,  and,  as  p1ainti£P  belieyed,  then  on  service  on        18}  8. 
board  the  Grampus  ,•  that  belieyinfi^  this  information  to       •' 

^  Zacuariah 

be  true,  and  having  made  several  inquiries  as  to  the  fact  against 
of  die  said  fF*  Hill  being  alive  or  not,  and  not  having 
otherwise  heard  of  him  since  i8io,  he  in  consequence, 
in  1 813,' duly  proved  the  will  in  the  ecclesiastical  court, 
and  took  out  letters  testamentary,  whidi  were  still  un- 
repealed; and  that  he  now- had  no  reason  (except  from 
the  evidence  given  at  the  trial)  to  believe  the  said 
Pr.HiU  to  be  living,  but,  on  the  contrary,  Terily  be- 
lieved that  he  was  dead. 

Topping  and  Cliitty  now  shewed  cause.  Upon  the  de- 
fendant's affidavits  alone  it  does  not  appear  that  the  plain- 
tiffknew,  when  he  first  brought  the  action,  that  the  testa- 
tor was  alive,  and  although  the  information  received  by 
the  defendant  was  communicated  to  the  plaintiiF,  yet  the 
latter  was  not  bound  to  believe  it,  and  he  had  a  right  to 
trust  his  own  information  rather  than  that  of  the  defend- 
ant; and  upon  the  affidavits  produced  on  both  sides  it 
appears  to  be  a  matter  of  doubt  whether  W.  Hill  be 
DOW  living  or  dead.  Executors,  generally  speaking, 
are  not  liable  to  costs,  and  the  only  ground  on  which 
the  Court  would  in  this  case  order  them  to  pay  costs 
would  be,  that  they  had  been  guilty  of  an  abuse  of  the 
process  of  the  court,  but  then  it  should  distinctly 
appear  that  they  knew  the  supposed  testator  to  be 
alive^  and  that  knowing  that  fact,  they  sued  in  the 
character  of  executors,  but  that  at  least  is  douWul, 
and  the  plairiti£P  now  has  sworn  that  he  verily  believei^ 
the  supposed  testator  to  haVe.died  in  181 3.  That 
the  verdict  of  the  jury  is  not  conclusive  upon  this 
question,  has  been  judicially  determiHed.     In  Trinity 

10  Jac. 
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1818.  lo  Jac.  I.  (a)  an  action'  of  debt  was  brought  by  exe* 

""""^  cuton,   defendant   pleaded    that    pkintifi  were   not 

wnna  executors,  and  .that  issue  was   found  for  defendant 


Pa 


The  defendant  applied  for  costs,  but  the  same  weie 
denied  by  the  whole  Court,  for  the  jury  might  find  an 
untruth.  So  in  an  action  of  debt  by  the  administrator  of 
HaU  (i)  /  plea,  that  Hale  made  one  J.  5.  his  cxeeator, 
who  had  administered  and  was  living,  and  issue  being 
joined,  the  plaintiiF  at  the  trial  was  nonsuited.  Upon 
a  motion  on  the  part  of  the  defendant  for  costs,  it  was 
held,  that  an  administrator  who  has  obtained  lettflrs 
of  administration  from  the  ordinary  is  not  liable  to 
costs,  but  it  is  otherwise  of  an  executor  de  son  tort, 
who  sues  in  his  own  wrong,  and  that  it  was  so  ad- 
judged in  a  former  case  of  Hayaaard  y.  Davieu 
These  authorities  shew,  that  an  executor  to  whom 
letters  of  administration  have  been  granted  is  not  in 
any  case  liable  to  costs;  but  where  he  sues  as  executor 
without  being  so  constituted  by  the  competent  autbo- 
rityi  he  may  be  so  liable:  in  this  cas^  the  plaintifi* 
was  duly  appointed  executor,  and  is  not  therefore 
liable  to  costs. 

Marryat  and  Lawes^  contra.  The  plaintiff  has 
thought  proper  voluntarily  to  take  upon  himself  a  cha- 
racter to  which,  as  it  now  appears,  he  had  no  titTe; 
and  suing  in  a  character  which  does  not  belong  to  hioH 
he  ought  not  to  be  in  a  better  situation  than  another 
person.  But  at  all  events  he  ought  to  pay  the  costs  of 
the  trial,  and  of  all  the  proceedings  subsequent  to  the 
Judge's  order :  when  the  &ct  of  the  supposed  testator 

(«)  iProwif/nif,  79.  (*)  LitUS' 

being 
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beuig  still  alive  was  communicate  to  his  attoni^>  and        1818. 
at.  all  events  he  most  then  have  known  that  the  probate         ' 
was  a  nuUi^;  notwithstanding  which,  he  continued  to         4f<»«i/ 
sue  as  executor,  when  he  must  have  been  conscious  that 
he  had  no  title  to  that  character.   He  has  therefore  been 
goil^  of  an  abuse  of  the  process  of  the  Court.   Comber^ 
Administrator^  v.  Hardcastle  (a),  is  an  express  authority 
that  in  such  a  case  the  Court  will  compel  an  administra- 
tor to  pay  costs. 

L(Mil  Ellenborouoh  C.  J.    There  is  no  reason  to 
suppose   that  when  the  action   was  commenced  the 
plaintifip  had  any  ground  to  doubt  the.  fact  of  Hiirs 
death :  he  was  constituted  executor  by  the  ecclesiasitical 
courts  and  as  sucih.had  all  the  privil^es  incident  to 
that  character.    It  is  perfectly  clear,  that  he  then  had  a 
right  to  sue  as  executor;  but  in  the  course  of  the  pre- 
ening it  is  alleged  by  the  defendant  that  the  supposed 
testator  is  living;  and  it  is  contended,  that  after  this  in- 
fimnatipn  was  communicated  to  the  plaintiff  he  had  no 
right  any  longer  to  sue  in  his  character  of  executor. 
But  I  do  not  see  why  the  plaintifip  who  had  once 
hrooght  his  action  with  reasonable  ground  for  bdiev- 
iog  the  death  of  the  testator,  should  defer  to  the  inform- 
ttioo  of  the  other  side  rather  than  continue  to  believe 
kis  own :  he  might  not  choose,  and  certainly  was  not 
bound  to  believe  the  statement  of  the  defendant.    And 
besides,  unless  it  were  proved  incontestably  that  the 
supposed  teitator  was  living, .  we  cannot  assent  to  this 
sppUcation^  for^it  is  possible  that  the  witness  might  not 
spsak  the  truth,  and  that  at  this  very  moment  the  tes- 
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tator  may  be  dead,  and  then  we  might  be  giving  eosb 
against  a  mian  who  might,  after  all,  be  an  actual  ae^ 
.  cotor.  We  must  hiy  our  ground  upon  unquestionaMe 
fectSy  and  we  cannot  say  that  thefiicts  here  are  of  that 
description.  ' 

Per  Curiamj  Hale  cHschaigcd^ 


TbitrsJay, 
Feb,  lath. 

The  letting  up 
of  1  private 
sdll  without 
entry  at  the  ex* 
cise,  or  licence, 
is  lo  offence 
subject  to  the 
penalty  of  t/oL 
only,  and  not 
loo/.;  and, 
therefore,  a 
.  conviction  for 
such  an  offence 
in  the  latter 
penalty  was 
quashed. 


The  King  against  Bond. 

HTHE  defendant  was  convicted  beibre  twojastkes  of 
^e  peace  of  the  county  of  IftUbsnr,  on  thestsliite 
%6  G.  3«  c.  73.  s.  53.  in  the  penalty  of  tooL .  The  con* 
vioticm  was  dated  i8th  Jkne^  1817,  and  the  information 
stated,  that  the  defendant,  within  three  mondis^  last 
pest ;  that  is  to  say,  on  the  eleventh  day  otjimei  fn-* 
stan^  being  actually  the  occupier  of  a  oertttn  houses  to 
wit,  at,  &C.  did  knowingly  permit  a  private  still  to  be 
set  up  and  used  in  the  said  house,  by  a  certain  per- 
son, to  the  informiuit,  at  presmt  unknown,  for  the 
making  of  worts,  wash,  and  other  liquor  for  distillatioD, 
and  of  low  wines  and  spirits,  without  a  due  entry  being 
previously  made  thereof  at  the  proper  office  of  exxise^ 
and  withoat  having  taken  out  a  legal  licence  finr  that 
pnrpose,  to  wit,  at,  &c.,  contrary  to  the  statute,  whereby 
thtf  said  Jokn  Bond  has,  for  the  said  private  still,  for- 
feited the  sum  of  2oo/«  The  conviction  then  went  oa 
to  set  forth  the  summons  and  appearance  of  defead- 
ant,  and  the  evidence  on  the  part  of  the  infii^a- 
ant  and  defendant,  and  h  concluded  thus :  ^<  We  do 
ajnrd  and  adjudge  that  the  said  John  Bond  haa,  fer 
his  said  offence^  mentioned  in  the  said  information,  for- 
feited the  sum  of  aoo/.,  the  said  penalty  to  go  and  be 

applied 
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applied  aa  the  law  direcU;  that  is  to  say,  one  moiety         1918« 
to  our  lord  the  king,  and  the  Qther  moiety  to  th^ 
infoffimuat.     In  witness  whereof,"  &c« 


Tmukd,  bavii^  on  a  former  day  obtained  a  certiorari 
for  renBoving  the  eonviction  into  this  comt,  now  moved 
to  quash  it,  on  the  ground  that  there  was  no  such  pe- 
nalty as  2oo/.  for  an  ofience  of  this  description.     This 
was  an  offence  created  by  26  6. 3.  c«  73.  5. 53.,  which 
enacts  (after  describing  it  as  stated  in  this  information) 
that  the  person  offending   ^  shall  be  subject  to-  the 
same  pains  and  penalties  as  are  by  law  directed  to  be 
inflicted  on  persons  actually  using  such  back  or  stilK" 
Now  the  penalty  for  using  a  back  or  still  was  imposed 
by  3  and  4  ^.  &  M.  c.  15.  s.  i.,  by  which  it  is  enaetedi 
that  no  common  distiller  shall  set  up  or  make  use  of 
any  still  without  notice,  (that  is  entry,)  upon  pain^  to 
forfi»t  toL  for  erery  still  so  used  or  set  up.     The  con« 
▼iction,  tfaerefere,  is  bad»  the  penalty  being  incorrectly 
stilted. 

Walton^  contriL,  contended  that  there  were  several 
statutes  applicable  to  this  case,  by  which  a  penalty  of 
200L  was  imposed.  By  the  19  G.  3.  c.  50.,  the  perSo^ 
in  whose  custody  any  private  still  is  found  is  subjected 
to  a  penalty  of  200/.  Now  the  person  found  actually 
using  the  still  must  also  be  the  person  in  whose  custody 
it  is  found.  The  penalty  of  20e/.  will  therefore,  by  i^i 
intendment,  apply  to  this  case.  So  again,  by  23  G.  3. 
c.  70.  5.  13.,  a  similar  penalty  is  imposed  on  the  pro- 
prietor of  or  person  in  whose  custody  such  still  may  be 
found.  The  legislature,  therefore,  it  is  much  more 
12  likely 


Tho  KlNQ- 


ngMtut 


MilNP. 


392  CASES  III  HILARY  TBRM 

1818.        likely  hftd  theie  more  uodem  penalties  in  thdr  view  in 
■  this  section  of  a6  G.  3.  than  the  olMolete  penal^  of  an  old 

mfmuu  iund  almost  forgotten  act  of  parliament  It  is  besides  to 
be  observed  that  in  the  3  and  4  W.  8c  M.  the  words  <'  ac- 
tually using^'  are  not  employed.  It  must  in  that  case  be 
made  out  by  argument,  shewing  that  the  words  there  are 
tantamount  to  the  words  *<  actually  using."  And  in  the 
other  acts  rtfinrred  to^  the  same  argument  will  hold  good. 

Lord  EiXEMBOHOUOH  C.  J.  There  is  a  very  incon- 
vement  practice  prevailing^  and  roost  especially  in  re- 
venue acts,  of  imposing  penalties  by  reference  as  is 
drae.  in  this  case.  It  has  crept  in  by  dq^rees,  but  i%  I 
am  afraid,  now  become  inveterate.  It  produces  this 
great  evil,  that  no  one,  whilst  this  mode  is  adopted,  can 
know  what  forfeitures  he  is  incurring  for  any  particular 
oflfence.  Here  the  26  G.  3.  c.  73.  s.  13.  refers  to  some 
former  statute,  imposing  a  penalty  on  persons  actually 
using  a  back  or  still.  Now,  on  examination,  we  do 
find  one  which  imposes  a  penalty  of  aoZ.  on  persons 
who  set  up  or  use  a  still.  But  we  do  not  find  any  one 
which  in  terms  imposes  a  penalty  of  200/*  Can  we, 
then,  infer  that  any  such  act  has  an  existence?  As  to 
the  antiquity  of  the  statute  imposing  the  smaller  pe- 
nalty, we  have  nothing  to  do  with  that  The  legislature 
may,  if  they  please,  act  upon  it ;  but  we  must  take  the 
law  as  we  find  it,  and  cannot,  without  authority,  elevate 
one  penalty  into  another. 

Baylet  J.  concurred. 

Abboit  J.  It  would  be  extremely  vnrong  that  a  ttm 
shouldt  by  a  long  train  of  conclusions,  be  reasoned  into 

ape- 

4 


IN  THZ  Fimr-BiaHTH  YsAR  OF  GEORGE  IIL  39S 

a  penalty^  when  the  exprets  words  of  the  act  of  parlia-        1B1,8. 
ment  do  not  aathorize  it,  — 

The  Kino 

agatMSt 

HoLBoro  J.  concurred.  Bon»w 

Cionviction  quashed. 


James  Ball  against  John  Swan. 

ASSUMPSIT  for  goods  sold^  money  paid^  &a  AUaikbUwih 
Flea,  that  action  was  commenced  after  the  makmg  ly  a  specUl  writ 
of  a  certain  act  of  parliament  passed  in  the  51  G.  3. ;  ^[  a^  *  „^ 
and  that  it  was  by  the  said  act,  amongst  other  things  pkllutTdg"  * 
enacted,  that  where  the  cause  of  action  in  any  court  that  plaintiff 

^  commeaced  his 

shall  not  amount  to  the  sum  of  i  c/.  (exclusive  of  such  action  by  a  bail- 

•  ,  .      ,  .         «    able  writ  in- 

GQSti^  chai^ges^  and  ezpences  as  m  the  act  mentioned)  doned  for  Uil 
no  qpecial  writ  or  writs,  nor  any  process  specially  [^eof'wiSy" 
therein  expressing  the  cause  or  causes  of  action,  shall  J^[J^1*^ 
from  and  after  the  first  day  of  November^  181 1,  in  the  «»»•«  pWntiri 

11  -,  n     ^  .  «   n  '    thcncaiiM  of 

same  act  mentioned,  be  sued  forth  or  issued  from  any  action  <fidnot 

_^    .  J       ^  1  \      amount  to  I5^» 

court,  m  order  to  compel  any  person  or  persons  to  or  to  any  sum 
appear  thereon  in  such  court.    And  that  all  proceed-  f^dlntwar 
iogi  and  judgmento  that  should  fipoifi  and  after  the  JJ^j^V-^'J^*'" 
said  1st  day  of  Nooember  therein  mentioned^  be  had  on  ImU bad onge- 

ncral  dcnrarrer 

any  such  writ  or  process  should  be^  and  were  thereby  for  not  shewing 
declared  to  be  void  and  of  no  efiect*  The  plea  then  tpecialwrlt. 
stated,  that  the  plaintiff  brought  and  commenced  this 
action  against  the  defendant  in  this  behalf,  by  a  certain 
writ  issued  out  of  the  palace  court,  agamst  the  de- 
fendant at  the  suit  of  the  pftdntiff,  in  a  plea  of  trespass 
en  the  case  commonly  called  abailable  writ,  and  which 
^t  was  marked  or  indorsed  for  bail  for  6qU  and  up- 
^ards^  by  virtue  of  a  certain  affidavit  of  debt  thereto- 
fare  made  and  filed  in  the  said  last-mentioned  court, 
VouL  Dd  by 
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1818^  bjr  one  P«  ZX  a»  the  agent  or  derk  of  pbmliflr  m  An 
behalf  and  by  virtue  of  whiish  writ»  deftadant  w» 
aflerwardsy  to  wit,  on  &c  by  the  said  P.  />»  as  the 
bfuliff  of  plaintiff  in  that  writ,  arrested  and  imprisoned 
at  the  suit  of  plaintifl^  and  that  the  cause  of  action 
(if  any)  which  plaintiff  had  at  the  time  of  the  cooi- 
mencement  of  this  suit  against  defendant,  in  iespset 
of  the  supposed  promises  in  the  dadanttion  above-men- 
tioned, did  not  amount  to  the  sum  oi  itfL  or  to  any  aom 
of  money  for  which  by  law»  defendant  was  then  Babk 
to  be  arrested  at  the  suit  of  plaintifl^  wherefore  the 
said  John  in  fiiet  saith,  that  the  said  writ,  and  the 
said  declaration  are  wholly  void  and  of  no  eftct,  to 
wit,  at  &c  And  this  &c  Wherefore,  8uv  General 
demurrer  and  joinder. 

'  Tad^  was  caHed  upon  to  support  the  i^ea.  It  ap- 
pears from  the  preamble  of  5 1  G.  3.  c.  124.  thalthatact 
was  meant  not  only  to  extend,  but  to  make  more  efiectnal 
the  provirions  of  12  G.  1.  and  of  the  other  statutes 
made  in  pari  materia.  By  the  practice  which  has  ob- 
tained upon  the  12  G.i.,  the  security  given  to  thesabjoot 
against  frivolous  and  vexatious  arrests,  is  narrowed 
to  cases  in  which  the  plaintiff  cannot  make  an  alEdavit 
of  his  debt,  whereas  the  protection  afforded  by  the 
subsequent  act  of  the  5i8t  of  the  king^  rests  not  00 
the  oath  or  conscience  of  the  plamtlfl^  but  upon  tbe 
&ct  of  152.  being  actually  due^  and  if  the  debt  does  not 
amount  to  that  sum,  the  proceedings  are  rendered 
void  (that  is  voidable  by  plea)  though  not  by  modon 
afier  judgment  obtained,  which  was  the  case  in  S^fii 
V.  Hitck€Ock.{a)    In  the  present  plea,  it  is  expieeAj 
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allied,  and  admitted  by  the  demurrer,  that  the  cause  ISjft 
of  action  does  not  amount  to  ic/.,  in  which  case  the  T 
statute  provides  that  **  no  special  writ,  nor  aujprocestf  agaiojt 
specially  therein  expressing  the  cause  of  action  shall  be 
i«ned  from  any  court,  in  order  id  catftpri  any  person  to* 
appear  thereon  in  suck  courty  and  that  all  proceedings- 
land  judgments  had  on  any  such  writ  or  process^  ^old 
be  wholly  void,**  the  words  "  special  wrif'  mealts 
something  diflerent  from  the  other  words  <<  process 
specially  expressing  the  cause  of  action  ;**  the  latter 
words  probably  meant  a  special  capias,  but  the 
former  cannot  mean  an  original  writ,  because  thdt 
does  not  issue  Out  of  the  court  in  which  it  compels 
appearance,  but  out  of  chancery,  and  therefore,  does 
not  come  within  the  latter  part  of  the  descriptioli  ill 
the  dause;  therefore^  '*  special  writ"  means  sodi  a 
writ  as  can  be  made  the  ground  of  an  arrest.  Tlie 
statute  is  in  favour  of  liberty,  and  is  to  be  construed 
lar^ly,  and  this  construction  gives  the  only  effectual 
protection  to  the  defendant,  by  making  it  the  interest 
of  the  plaintiff,  not  to  arrest  unless  he  is  sure  that  bia 
of  action  amounts  to  more  than  1^1* 


The  Cbkri  appeared  to  think,  that  the  Words  ^  spedat 
writ^  meant  a  writ  wherein  some  special  matter  was 
aBeged,  but  held,  that  the  plea  at  all  events  ^as  bad ; 
as  it  did  not  aver  that  the  writ  which  issued  out  of  the 
pafaice  court  was  a  special  writ,  and  gave 

Judgment  for  the  plaintiC 

&  Laiwe$  waa  to  ha^  BtgaeA  for  the  plaifftifL 
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Brooke  ^oin^/ William  Claeke  and  Others,  (a) 

Anwthor,  pRAVCIS  HARGRAVE^  Esq.  who  it  nowlmng^ 

had  beerTpob.  being  the  aathor  of  certain  notes  or  annotations  oa 

t^^tlU^IIty-  ^^^  ^^^*^^  *"*  institttte  or  commentary  upoD  littfa^ 

eight  yean  be-  ^^  which  notes  or  annotations  were  first  published  in 

fore  the  passisg  '^ 

of  the  54  o.  3.  nineteen  numbers,  thirteen  numbers  whereof  were  fint 
entitled  to  the  published  before  the  end  of  the  year  17759  and  the  re- 
I^PT-right  for  ^^^^  thereof  before  the  end  of  the  year  1 783,  did,  oa 
the  20th  NaoembeTf  1784,  execute  an  assignment  to  the 
said  defendants  bearing  date  on  that  day,  whereby  fo 
the  valuable  considerations  therdn-mentioned  he  did 
(as  far  as  he  hiwfully  could)  assign  to  the  said  defend- 
ants all  bis  right,  title,  daim,  property,  and  interot 
whatsoever  in  and  to  the  copy-right  of  and  in  the  said 
notes  or  annotations,  also  sudi  further  property  or  in- 
terest therein,  as  he  might  thereafter  become  entitled 
to  by  virtue  of  the  act  of  the  8th  year  of  Queen  Annej 
or  by  any  other  law  or  usage  whatsoever,  and  on  the 
1 2th  day  oiFebruaryj  18 17,  the  said  Francis  Hargrme 
executed  another  assignment  to  the  said  plaintiff  besr- 
isig  date  on  that  day,  whereby  for  the  valuable  consider- 
ations therdn  mentioned,  he  did  (as  fiir  as  he  Uwfiillj 
tould)  assign  and  make  over  unto  the  pUintiff  all  his 
copy-right  in  the  said  notes  or  annotations*  to  hold  the 
same  unto  the  plaintiff  for  the  remabder  of  the  life  of 
him  the  said  Hargrwoe.  The  question  directed  by  the 
Lord  Chancellor  for  the  opinion  of  this  Court  was, 
whether  the  plaintiC  by  virtue  of  the  last-mentioned 
assignment,  took  any,  and  if  any,  what  interest  in  the 
said  notes  or  annotations. 

(«)  Thif  csie  was  argqsd  on  t  Ibrawr  ^ly  in  this  Icm. 

Denmtm 


Clakks* 
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Oemmm  for  tbe  plaintiff.    The  question  depends  ott        1818. 
the  statute  54  G.  3.  c.  156.,  which,  bb  appears  from  the  ' 

preamble,  was  passed  for  the  express  purpose  of  ex*         A^dtM/ 
tending  the  rights  of  authors.     It  recites  the  8  Anne^ 
c.  i9«  (which  first  gave  to  authors  a  copy-right  for  four- 
teen years)  and  the  41  G.3«  c.io7.,   which  gave  to 
authors  living  at  the  end  of  the  first  fourteen  years  a 
fiirtber  right  for  alike  term;  and  then  it  proceeds  to 
atate^   **  that  it  will  afford  further  encouragement  to 
Ikeratare  if  the  duraticm  of  such  copy^right  were  ex- 
tended.**     The  object  of  the   legislature^    therefore^ 
was  to   extend  the  duration  of  the  copy-right ;  and 
if  in  the  subsequent  clauses  any  words  of  doubtfiil 
import  occur,  they  should  be  construed  with  reference 
to  the  general  purpose  thus  expressly  avowed  by  the 
kgislatnre.    The  ninth  section  of  the  act,  (whidi  is 
applicable  to  this  case),  is  free  from  any  such  ambiguity. 
It  provides,  *'  that  if  the  author  (who  might  under  the 
former  act  have  acquired  a  right  for  twenQr-eight  years) 
shall  be  living  at  the  end  of  such  twenty-eight  years, 
after  such  first  puUication,  he  shall  then  have  the  copy- 
right for  his  life.*'    The  author  in  this  case  is  livings 
and  die  twenty-eight  years  after  the  first  publication 
have  expired :  he  is  therefore  within  the  very  words  of 
the  act,  and  thereby  becomes  entitled  to  the  copy*right 
<v  his  nfe;  and  the  assignment  to  the  plaintiffs  is  con- 
sequently valid.    It  may  be  argued,  however,  that  the 
legislature  contemplated  the  term  then  to  expiry  and 
not  already  expired;  and  the  author's  term  having* 
actually  been  exhausted,  when  this  act  passed,  that  this 
case  b  not  within  its  meaning.     But  it  must  then  be 
made  out  that  ^e  words  <<  at  the  end  of  twenty-eight 
years"  are  expressive  of  the  very  moment  of  time  at 
wluch  they  should  expire.    That  would  however  be  a 
D  d  3  very 
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BtQOKB. 


iraiiteil  b;  Ib^  vieaiilng  generaUjr  given  to  Aen  in 


i^tflvi/ '  '    GMunoR  ttiage.    The  wordi  *'  at  ^  end  of  any 


Ci.AllKI. 


V^ean  $^r  that  term  is  Mpirad.    In  aiatiog  that  at  die 

end  of  a  king's  leign  nch  thiag»  were  done»  k  mmU 

not  signify  that  they  were  done  at  the  moneat  he  ceaaed 

to  reign,  but  only  after  he  had  caieed  tm  reign.     So  if 

a  right  of  way  w»^  granted  for  a  anmbee  af  yeava  ewr 

certain  closes,  and  at  the  end  of  those  years  the  ri^  is 

to  cease;  it  woidd  mean^  that  after  these  ycnse  are^eeft- 

pired  the  right  was  to  ceaie.    It  therefoee  oppeara  Ihait 

these  words  ore  used,  in  the  eiumnen  iateacoorse  af 

minkindy  not  to  express  a  pteeiae  point  of  time^  bat 

4be  expiration  of  a  period  a&  a  dimg  passed.    Then  if 

the  words  are  capaUe  of  this  sense  (aUiosfgh  they  may 

admit  also  of  the  other  coastnietion),  they  shonU  be 

construed  in  this  case  so  as  to  eiect  the  gencnk  par" 

pose  of  the  I^idature^  Tie.  die  extcasioir  of  the  dnra- 

tion  of  the  copy>ijght  of  anthors^    By  this  constrtifltieo 

the  right  of  the  antlmr  lieing  at  the  end  of  twen^ 

eight  years,,  (expired  at  the  time  of  passmg  this  aelt> 

will: be  extended:  by  the  other  eonstruction  his.  rigjbt 

wiU  not  be  extended  or  enlarged;  and  the  ofegect  of  the 

ll^giaUture  will  therefore  be  defeated;    By  constroiiv 

^  words  so  as  to  gire  to  the  author  the  cq)y-rigfat  far 

his  life^  the  Court  will  give  fiill  eflect  to  the  worib  of  the 

ninth  section,  and  will  fiirther  the  general  intention  eC 

the  l^gblature^  via.  the  enconragem«it  of  literature^  bf 

4KteiHfing  tJbe  rights  of  audiors. 

RUiardsonf  coMrA,  This  act  of  parliement  does  set 
ro*vM  in  an  author  a  copy-right  which^  under  the  then- 
esusling  law^was  spent  and  terminated^  it  only  extends 
but  does  not  create  a  £%ht    The  language  and  meen« 
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iBg^ftlie  statute  is  wholly  pra6f)ecitiv««  ThefettftbMe^  iglft 
tkm  pTO^des  that  fipom  aad  after  the  {MMagof  die  act,  ' 
the  aathor  ef  mtj  book  eompesod  and  not  prioted  aad  ^a'^^* 
pnhlUied,  er  viMch  shall  hereafter  he  compoaed  and  be 
pnatad  and  pablifhed,  sJuM  have  the  eepy-right  fet 
tw«iit]MightyaAny  and  if  hebeliTinga^  Aeend<>ffhat 
period,  for  the  term  of  hislHe.  Una  aectioi%  therdbre» 
matca  a&  alteration  ift  the  then  hnr,  by  extending  the 
aothoa'a  oopy*right  fint  fiv  twenty-eight  yeaors,  and  if 
ho  be  living  at  theendof  twenty««ight  yean,  far  hie  life*. 
It  however  provides  only  as  to  fiiturs  pobhcatioaaf 
jbr  the  work  may  be  wnttea  either  beforoov  after  the  act^ 
but  vnlesa  it  be  jNiUiuAai  a/ier  the  act,  thia  elaiise  doe» 
notattach;  and  kgots onto inflktveiysevevepenaltiea 
upon  peraona  printing  the  woaka  of  any  .amhotawilliMt 
thttr  QcmaettU  Sb  fiur  the  itatnle  had  peovidad  fiir  the 
catcaof  aathora  wha  paUished  after  the  passing  of  the 
acL  It  occurred,  bowerer,  ,(0  the  kgiabtaee  tbaS  goam 
piQviaiona  shoold  be  mada  £ar  eaunang  aothois  wfaoaa 
ri|^  under  fotmer  acta  bad  not  them  cxpbed.  but  were 
oraciirrent,  and  the  eig^bth  and  ninth  sectiooB  provide . 
for  thesQ  CQies  i  the  eighth  aeetion  recites^  <^  Tbaa 
whcareas  it  k  reoaondble  that  authors  of  books  abeady 
puhtiahedi  and  who  are  now  livings  should  have  the. 
benefit  of  the  extemim  of  copy-right."  This  wood  «ap* 
i&mcut  is  a  teriu  propeidy  ^s«i4  fiwr'  the  purpose  of  eo* 
lari^ng  or  giving  further  duration,  ^  any  esdatiRg  right,, 
hut  dqes  not  import  the  ce-veating  of  an  expired  fight ; 
that  would  not  be  an  extension  but  a  recreation*  The 
object^  therefore,  of  the  eighth  section  is,  to  extend  to 
iLYiog  writers  the  benefit  of  their  tmexpired  rights^  and 
therefore  it  only  applies  to  cases  where  the  first  foui^- 
teen  years  had  not  expired,.  The  obj^t  of  this  act 
i$  to  give  to  authors  an  absolute  right  for  twenty* 

eight 
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1818.  dgfat  years;  and  in  punoanoe  of  that  intention  it 
^^^^  gives  a  oontinning  intereat  for  fiHutoen  joars  to  those 
a^Masi  who  should  be  liYin^  and  whoae  eopy-right  under 
former  acts  had  not  expired ;  the  words  following  the 
recital  in  that  section  aie^  ^  Be  it  further  enacted, 
That  if  the  author  of  anj  book  which  shall  not  have 
been  published  fourteen  years  at  the  time  of  passing 
this  act,  shall  be  then  livio^  and  if  such  author  shall 
afterwards  die  before  the  expiraticm  of  the  fourteen 
years,  then  the  personid  rqpresentative  shall  have  the 
copyright  for  the  further  term  of  fourteen  yean,  pro- 
vided that  nothing  in  the  act  shall  aflBsct  any  right  of  the 
assignee,  to  sell  any  of  the  books  of  the  author  printed 
within  the  first  fourteen  years;**  the  dghth  and  ninth 
sectionsboth  contemplate  the  case  of  living  authors;  the 
eighth,  where  the  first  fourteen  years  have  not  expired, 
and  the  ninth,  where  Aey  have;  the  ninth  section 
applies  to  the  case  where  the  author  is  living  at  die 
end  of  the  first  fourteen  years,  but  before  the  mcpira- 
tion  of  the  second  fourteen  years ;  these  are  the  only 
two  cases  iii  which,  before  the  passing  of  this  act,  an 
author  could  have  any  right  capable  of  extension; 
and  this  statute  does  not  create  a  new  right  not  already 
existing,  but  only  extends  an  existing  right;  the  ninth 
section  goes  on  <<  And  be  it  also  further  enacted,  (i.  e. 
upon  the  same  recital  as  that  which  precedes  the 
eightli  section)  That  if  the  author  of  any  book  ahneadj 
published,  shall  be  livmg  at  the  end  of  twenty-eigbt 
years  after  such  publication,  he  'shall  have  the  oopy« 
ri£^t  for  his  life:"  the  words  «  shall  be  living"'  are 
prospective.  The  l^Iature  does  not  suppose  the  time 
to  have  been  already  expired,  but  it  oontempUtes  a 
ftirther  extension  of  time  then  unexpired  s  the  language 
IS  prodpectite  in  its  terms^  and  the  sense  requires  that 

13  it 
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it  abould  be  so.     For,  taking  the  two  sections  together,        1618. 
It  appears  cleartjr  that  the  kgislatore  intended  only  to  ex.- 
tend  the  already  existing  right  of  authors,  and  not  to  re-         t^^wt 
create  a  right  then  expired.     This  is  perfidy  consistent 
with  the  meaning  of  the  word  shail,  an4  also  with  the 
meaning  of  the  words  at  the  end  of  twenty-eight  years. 
The  word,  at  the  expiration  of  a  term,  means  immediately 
after.     Thus,  if  speaking  of  a  reversioner,  who  is  to 
come  into  possession  at  the  expiration  of  the  term,  that 
could  not  be  said  to  mean  after  the  expiration  of  the 
term  and  at  any  future  period :  for  the  reversion  at- 
taches at  the  expiration  of  the  term.     But,  admitting 
that  the  words  are  capable  of  either  sense,  they  must 
be  construed  so  as  to  give  effect  to  the  other  words 
used  in  these  two  sections ;  and  particularly  with  re- 
ference to  the  word  <*  $hcCUy^  which  is  prospective  in  its 
meaning ;  and  the  word  extension^  which  imports  the 
the  enlargement  of  an  existing  thing,  and  not  a  crea- 
tion. The  contrary  construction  would  indeed  produce 
an  inconvenience  and  injustice^  which  could  not  be  in- 
tended by  the  legislature;  for,  at  the  time  of  passing 
this  act  of  parliament,  the  author^s  right  having  be- 
come extinguished,  it  was  competent  to  any  person  to 
publish  the  work  in  question;  and  such  publications 
may  have  actually  taken  place  at  a  great  expence  to  the 
individual;  yet   accordmg  to  the  construction  con- 
tended for,  if  theanthor's  right  was  re-vested,  the  inno- 
cent publisher  n^ght  have  his  work  taken  from  him, 
and  would  be  subject  to  the  penalties  imposed  by  this 
act:    so  that  an  individual  would  be  guilty  of  an 
offimce,  and  subject  to  a  penal^  for  exercising  his 
lepl  right.    The  legisUture  could  not  have  intended 
to  produce  so  much  public  inconvenience  to  benefit  a 
small,  though  highly  meritorious  cbss  of  indivi^uak; 

and 
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1816.       and  that  emnot  be  <h«  true  coligHticlion  of'  die  Mt  <rf 

parlbunciic,  firom  which  snefa  a  odUkifxeoce  wodd  fol- 

agaha  low.  Looldng^  dierefore,  to  the  hmgtiage  of  the  sectm 
itad(  and  the  general  intention  to  be  collected  firom  the 
Mf  eral  clanses,  as  well  as  the  great  inconvenience  that 
would  MIow  if  the  opposite  oonstniction  were  topreraii; 
it  does  clearly  seem  that  the  intention  rf  the  act  will  be 
best  eflhoted  by  confining  its  operation  to  diose  andion 
who,  at  the  time  of  passing  the  act  of  pariiamcnt,  bad 
existing  rights;  or,  in  other  words»  to  those  Hbm 
twenty^eigfat  years  had  not  then  elapsed. 

Denmant  in  reply.  The  word  Mftmisais  doei  oocor 
in  the  eighth  section,  bat  not  in  the  ninth :  it  is  thaie 
stndionsly  leftont;  iQid  the  benefit  conferred  by  that 
section  need  not,  therefore,  come  within  fbe  meaaiDg 
of  the  tern  eMeifmom  /  and  there  is  no  expreBsioii  that 
conneets  the  two  dames,  so  as  to  make  that  word  sp- 
pUoaUe  to  the  ninth.  lAhbM  J.  Will  yon  menltaa 
any  words  in  the  Ei^isk  language  more  appropriale  or 
apposite  to  connect  one  section  with  another  tfasa 
the  words,  «« Be  it  dso  further  enacted?^]  They  tf^ 
separate  clatises,  and  are  not  necessarily  oonascted; 
and  the  ninth  section  does  not  say  that  the  aadav's 
right  shall  be  extended;  bnt,  generally,  that,  if  Utii^ 
he  shall  hav»  the  copy*right  for  hia  li& :  an  exteoHoli 
of  a  right  is  glveA  by  one  clause^  and  a  right  geBMlljr 
conferred  by  the  other.  With  respect  lo  the  tosoo- 
venience  which  it  is  aaid  will  reaolt  firom  this  coMlnie- 
tion  of  the  act;  it  is  not  true  that  an  innocent  pab- 
fiaber  would  be  snbgeeted  co  the  penalties  inflicted  by 
tbefimrth  section;  for  those  penalties  only  attach  en 
oibncea' oomprised  in  that  section.  iBaykyi.  jbnota 
mao  pendify  if  eeldd  wh6  baa  kgiAy  rested  hia  jhobq 

iu 
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in  a  pnotad  book»  apd  if  afterwards  prevenled  firom  I819. 
adlingit?]  The  act  could  not  b«  memt  to  apoiate  as  "^-^ 
aq  «3c  pp«c  ftota  law  in  a  «M«  wbar«  a  paity  had  eK«iw       ^yw"^ 

Claru. 


I  xi|(iiU  Tfs(ed  ia  the  public-  Certainly  no  right  aar 
txwUs  Te«ited  in  aad.«iierflisf)d  ky  the  public  was  intended 
to  be  divested.  Ifsiichriighu  bad  indeed  been  eaemsed» 
the  case  might  have  been  very  different  as  to  the  parties 
so  exercising  them;  but  the  fact  is  otherwise;  and 
therefore  that  question  if  immaterial  And  that  being 
so^  then  the  case  comes  within  the  very  words  of  the 
ninth  section,  and  is  embraced  within  the  general  oI>- 
ject  the  legislature  had  in  view  in  passing  the  act 
of  |(taurliament,  vi^ .  the  extension  of  the  copy-right 
of  authors. 

Lord  Eluenbosouoh  C.J.  The  word  extension 
imports  the  continuance  of  an  existing  thing,  and  must 
have  its  fuH  effect  given  to  it  where  it  occurs.  It  is 
eaqwessly  used  in  the  recital  of  the  eighth  section^ 
which  is  connected  with  the  ninth,  by  the  subject-matter 
as  well  as  by  the  words  *<  Be  it  also  ftuther  enacted/'  and 
it  seems  to  me,  that  predicating  the  purpose  to  be  to  be* 
nefit  the  author  by  the  extension  of  his  rights,  is  adopting 
a  very  difterent  idea,  from  recreating  an  expired  right. 
The  word  extension  is  too  strong  for  me  to  grapple  with ; 
sad  if  the  Court  were  tp  get  rid  of  its  operation,  a  great 
public  injury  would  be  effected^  by  calling  back  a  rig^t 
that,  by  lapse  of  time^  had  become  extinct.  We  shall 
certify  our  opinion  to  the  Court  of  Chancery. 

Abbott  J.  It  is  admitted  that  if  the  public  had 
exercised  their  rights,  by  publishing  the  work  before 
the  act  passed,  that  the  author  could  not  interfere  with 
the  parties  who  had  so  exercised  the  right:  and  there 

are 
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-are  no  wonls  in  the  act  of  parliament  which  admit  of 
one  construction  where  the  pnblic  hairo  exercised  the 
privileges  which  have  devolved  npon  them  bj  the  hipse 
of  twenty-eight  vears,  and  another  coostmcdon  where 
they  have  not  exercised  that  privilege.  The  act  inakes 
no  distinction  between  these  two  cases. 


The  following  certificate  was  soit : 

We  have  heard  this  case  argaed  by  coimsf^  and 
have  considered  it,  and  are  of  opinion  that  the  plainfiit 
by  virtue  of  the  said  lastrmentioned  assignment,  did 
not  take  any  interest  in  the  said  Notes  or  Annota- 
tions. 

Ellkhbobougb. 

J.  Batlbt. 

C*  Abbo^» 

0«  &  HOLBOYB. 
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CASES 

ARGUED  AMD  DETERMINED 
m  TBI 

Court  of  KING'S  BENCH, 

IN 

Easter  Term, 

In  the  Fiftjr-eighth  Year  of  the  Rdgn  of  George  III. 


1818. 


AsRFOED  V.  Thornton. 

QLARKE^  on  the  first  day  of  last  Michaelmas  term,   inmn  tppeil  or 

moved  that  the  sheriff  of  the  county  oi  Warwick  ^^^  ^^^ 

be  called  in  to  make  a  return  to  a  writ  of  Habeas  *if-   H^l^^^J*' 

the  countcrplea 
Carpus,  to  oust  him  of 

^^  this  mode  of 

William  AsMbrd  was  called,  and  answerinff  to  his   *r^^  ™"*^  ^^ 

•^  °  close  such  Tio- 

name  took  his  place.  lent  and  strong 

The  sheriff  appeared  with  Abraham  Thornton  his  of  guilt,  as  to 
prisoner,  and  first  delivered  in  the  writ  of  Habeas  Cor^  sibl<rdoiibt!a 
l»tt  and  the  return  thereto:  which  were  read  by  Mr.   \ll  j^^  **• 

And  therefore 
a  counterplea 
which  onlf  stated  strong  cirmmstances  of  tuspicion,  was  held  to  be  insufficient.  Held 
ilao  that  the  appellee  may  reply  fresh  matter  tending  to  shew  his  innocence,  as  for 
iastanee  an  alibi,  and  his  former  acquittal  of  the  same  ofienee  on  an  indictment.  But 
qiuere  where  the  coontcrplea  is  per  se  insufficient,  or  where  the  replication  is  a  good 
answer  to  it,  whether  the  Court  should  gite  judgment  that  the  appellee  be  allowed  liif 
wager  of  battle,  or  that  he  go  without  day. 

Vou  I.  E  e  Barlow, 
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1818.       Bdrlaw.    Tlienrrh  was  in  the  usual  form,  and  retum- 
•  able  on  the  morrow  of  JU  Souls. 

AsuroKU 

^xaiHst  The  return  stated,  that  before  the  said  writ  came  to 

the  hands  of  the  sheriflP,  viz.  on  the  loth  October  in  the 
57th  year  of  Hb  Majesty's  reign,  Abraham  Thornton 
had  been  committed  to  his  custody  by  virtue  of  His 
Majesty's  writ  of  appeal: — 

The  writ  of  appeal  and  the  return  thereto  were  an- 
nexed to  this  return  made  to  the  writ  of  Habeas  Cor* 
pus.  They  were  as  follows.  George  the  Third  by  the 
grace  of  God,  8ic.  To  the  sheriff  of  Warmicksfwre 
greetmg.  If  WiUiam  Ashjbrd  of  the  parish  of  FlinU  in 
the  county  of  Stafford^  labourer,  who  was  the  eldest 
brother,  and  is  the  heir  otMary  Askford^  late  <X  Lang- 
ley  in  the  parish  of  Sutton  Coldfidd  in  your  county, 
spinster  deceased,  shall  give  you  security  to  prosecute 
his  suit,  then  we  command  you  that  you  attach  Abra- 
ham Tkomion  late  of  Castle  Bromoich  in  the  parish  of 
Aston  near  Birmingham  in  your  county,  labourer,  by 
his  body,  'according  to  the  law  and  custom  of  JBntgfaiid^ 
so  that  we  may  have  him  before  us  on  the  morrow  of 
AnSoulSf  wheresoever  we  shall  then  be  in  Engbmdf  to 
answer  to  the  aforesaid  William  Ashfbrd  of  the  death  of 
'the  aforesaid  Matyf  heretofore  his  sister,  and  whose 
heir  he  is,  whereof  he  appealeth  him,  and  have  you 
there  this  writ.  Witness  ourself  at  Westminster  the 
1st  day  of  October  in  the  57th  year  of  our  reign. 

The  sheriff  of  Warwick  returned  as  follows :  By  virtue 
of  this  writ  to  me  directed  (the  within  named  William 
Ash/ordhBviug  found  and  given  suflScient  pledges  to 
prosecute  his  within  writ  of  appeal  and  his  suit  in  that 
behalf  and  which  said  pledges  are  John  Coleman  of 
Langley  Heathy  in  tbe  parish  o£  Sutton  Coidfield  in  my 

bailiwick} 
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bailiwick)  yeoman,  and  Charles  Cclman  o(  Erdtngton  in        1818. 
the  parish  o(  Aston  near  Birmifigham  in  my  said  baili-        -^— - 
wick^  hiboorer,)  I  have  attached  the  within  named  Abra^        ^^aaui 
ham  Thornton  whoise  body  I  have  in  his  Majesty's  gaol 
in  and  for  the  said  county  of  Warwick  under  my  cu»- 
tody,  to  answer  the  within  named  William  Ashjbrd  of 
the  death  of  the  within  named  Mary  Asl^ord  whereof 
he  appealeth  him  as  within  mentioned. 

Clarke  then  moved  that  the  appellee  be  committed 
to  the  custody  of  the  marshal  of  the  marshalsea,— -And 
he  was  so  committed. 


CZorr^r  then  moved  that  the  appellant  might  count 
against  the  appellee,  and  that  the  appellee  be  placed 
at  the  bar  for  that  purpose.  On  which,  Thornton^ 
who  had  before  stood  on  the  floor  of  the  court,  was 
placed  at  the  bar,  and  the  appellant  then  handed  his 
count  to  Mr.  Le  Blanc^  the  proceedings  being  now 
on  the  civil  side  of  the  court.  It  was  then  read  by 
Mr.  Le  Blanc. 

In  the  King's  Bench  Michaelmas  term,  58  G.  3. 
Abraham  Thornton  was  attached  to  answer  W.  Ashford^ 
who  was  the  eldest  brother,  and  is  the  heir  of  Maty 
Ashjbrd  deceased,  of  the  death  of  the  said  Mary  Ashford, 
and  thereupon  the  said  W.  Ashford  in  his  own  proper 
person  appealeth  Abraham  Thomtonj  &c.  For  that  he 
die  said  Abraham  Thornton  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the 
mstigation  of  the  Devil,  on  the  27th  day  of  May,  in 
the  57th  year  of  the  reign  of  our  sovereign  lord  George 
the  Thhrd  by  the  grace  of  God,  &c  with  force  of  arms 
at  the  parish  of  Sutton  Cddfidd  in  the  county  of  War^ 
E  e  2  w^^^f 


408  CASES  in  EASTER  TERM 

1818J       wick,  in  and  upon  the  said  Bileny  Js^ord  spiniler,  m 
"""*        the  peace  of  God  and  our  said  lord  the  kinfff  Aen 

AtUTOtLP  '^  ^® 

^M«if  and  there  being  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  the  sud 
Abraham  Thornton  then  and  there  feloniously  and  wil- 
fully, and  of  his  malice  aforethought,  did  take  the  isid 
Mary  Ashfbrd  into  both  his  hands,  and  did  then  snd 
there  feloniously,  wilfully,  yiolenUy,  and  of  his  msiice 
aforethought,  cast,  throw,  and  push  the  said  Mbbth 
As^ord  into  a  certain  pit  of  water,  wherein  there  was 
then  a.  great  quantity  of  water,  situate  in  the  parish  of 
SuUon  CoUfield  aforesaid  in  the  county  aforesaid,  by 
means  of  which  said  casting,  throwing,  and  pushing  of 
the  said  Maty  Ashford  into  the  pit  of  water  aforesaid  by 
the  said  A  Thornton  in  form  aforesaid,  she;,  the  said 
M  Ash/brd  in  the  pit  of  water  aforesaid  with  the  water 
aforesaid,  was  then  and  there  choaked,  suffocated,  and 
drowned,  of  which  said  choaking,  suffixaitiDg,  and 
drowning  she,  the  said  3L  Ashford,  then  and  there  in- 
stantly died.  And  so  the  said  A  Thornton,  her  the 
said  Alary  Ashford  in  manner  and  form  aforesaid  feIo> 
niously  and  wilfully,  and  of  his  malice  aforethought,  did 
kill  and  murder  against  the  peace  of  our  said  lord  the 
king  his  qx>wn  and  dignity.  And  if  the  said  A  Horn- 
ton  will  deny  the  felony  and  murder  aforesaid,  as  afi>re- 
said  charged  upon  him,  then  the  said  W.  Ash/brd,  who 
was  the  eldest  brother  and  is  the  heir  of  the  said  Mtoy 
Ash/brd  deceased,  is  ready  to  prove  the  said  fehmy 
and  murder  against  him  the  said  A.  Thornton  according 
as  the  Court  here  shall  consider  thereof  and  hath  found 
pledges  to  prosecute  his  appeal* 

Witness  WILLIAM  ASHFORD. 

his  X  mark. 

Clarke 
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Clarke  thea  moved  that  the  appellee  be  required  ta        1818. 
plead.  -— - 

AssroRD 

Reader  who,  with  Reynolds  and  Tindal^  appeared  for    TnoRNToN. 
the  appellee,  applied  for  time.    The  Court  by  consent^ 
granted  time  till  Mondajf^  Nov.  16, 

Reader  then  applied  for  copies  of  the  original  writ, 
die  return  thereto,  and  the  count,  which  the  Court  re* 
fused,  but  desired  Mr.  Barkm  to  read  over  the  two 
former,  and  Mr.  Le  Blanc  to  read  over  the  latter,  sloalyt 
in  court,  which  was  done» 

Nao.  16»  The  appellee  being  brought  into  court 
and  placed  at  the  bar,  and  the  appellant  being  also  in 
court,  the  count  was'  again  read  over  to  him,  and  he- 
was  called  upon  to  plead.  He  pleaded  as  follows  t 
**  Not  guilty;  and  I  am  ready  to  defend  the  same  by^ 
my  body.^  And  thereupon  taking  his  glove  o%  he- 
threw  it  upon  the  floor  of  the  court. 

Clarke  then  applied  to  the  Court  for  lime. 

Lord  Ellenborough.  Do  you  apply  for  tune  ge- 
nerallyy  or  for  time  to  counterplead? 

Clarke  stated  that  he  applied  for  time  to  counter^ 
plead. 

The  Court  then  gave  time  till  Saturdi^^  Nao^  21.  to 
coimterplead;  ikad«r  for  the  appellee  consenting  to  it 

Nofk  21.  The  parties  appearing,  tlie  appellant  de* 
Eveied  in  his  eounterplea,  which  he  verified  by  Ids  affi* 
davit,  and  the  same  was  read  by  Mt.LeElatic 

£  e  8  In 
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1818.        In  the  King's  Bench. 

— —  Saharday  next  after  eight  days  of  SL  Martifh  ™ 

iifmnu  Michaelmas  term,  in  the  58th  year  of  King  Geo.  3. 

And  the  said  W.  A.  saith,  that  the  said  A.  T.  ought 
not  to  be  admitted  to  wage  battle  in  this  appeal  with 
him  the  said  W.  A.^  because  he  saith,  that  before  and  at 
the  time  of  the  issuing  of  the  writ  of  appeal  of  him  the 
said  W.  A.  in  this  suit,  there  were,  and  still  are,  the  vio- 
lent and  strong  presumptions,  and  proofs  following,  that 
he  the  said  A.  T.  was  and  is  guilty  of  the  felony  and  mur- 
der aforesaid,  in  the  said  count  so  charged  and  alleged 
against  him  the  said  A.  T.  as  aforesaid,  to  wit,  at,  &c. 
(that  is  to  say)  that  on  the  27th  day  of  3fay,  in  the  57th 
6. 3.  about  the  hour  of  seven  in  the  morning  of  the  same 
day,  the  body  of  the  said  Marjf  Ashfbrd  in  the  said  writ 
of  appeal  and  count  mentioned,  was  found  dead  in  a 
pit  of  water  situate  in  the  parish  of  SMcn  CMfiM 
aforesaid,  in  the  county  of  Wanmch  aforesaid,  and  that 
the  said  body  of  the  said  Mary  Ashfard  was  then  and 
there  taken  out  of  the  said  pit  and  examined  in  the 
presence  of  divers  credible  witnesses  in  this  behalf  And 
the  said  W,  A.  further  saith,  that  upon  and  fiom  the 
said  examination  of  the  said  body  of  the  said  Murs 
Ashford  it  then  and  there  appeared  and  was  manifest  to 
the  said  witnesses,  that  she  the  said  Mary  Ashfori  had 
been  and  was  recently  alive,  and  that  she  the  said  Mary 
Askford  had  coipe  to  her  death  by  drowning,  as  in  and 
by  the  said  count  is  charged  and  allq;ed ;  and  that  re- 
cently before  the  death  of  her  the  said  Mary  Ashfird 
some  man  had  forcibly  had  carnal  knowledge  of  the 
body  of  her  the  said  Mary  Askfbrdj  and  that  up  to  the 
time  of  such  carnal  knowledge  so  had  as  aforesaid  she 
the  said  Mary  Askford  had  been  and  was  a  virgin.  And 

8  that 


IN  THK  FlFTT-EIGHTH  YSAR  OF  OEORGE  III.  41 1 

that  upon  the  said  examination  there  also  then  and        1818. 
there  appeared  and  were  manifest  npon  each  of  the  arms        ' 
of  her  the  said  Mary  Ashfbrd^  between  the  shoulder  and      ^^^Itm!^ 
the  elbow  of  each  of  the  said  arms,  the  mark  and  im-    '^°°*''^®'^- 
pression  of  a  human  hand,  the  said  marks  and  impres-^. 
aions  then  and  there  denoting  and  indicating  that  each, 
of  the  arms  of  he;r  the  said  Jiaijf  As/fford  had  been  re- 
cently grasped  and  held  with  violence.     And  the  said 
W,  A.  further  saith,  that  on  the  said  examination  of  the 
body  of  the  said  Mary  Ashford  there  then  and  there 
appeared  and  were  marks  and  stains  of  blood  upon  and 
about  the  thighs  and  private  parts  of  the  body  of  her  the 
said  Mary  Asl^ord,  and  also  upon  the  clothes  and  dress, 
in  which  the  body  of  the  said  Mary  Ashford  was  clothed, 
when  the  same  was  so  taken  out  of  the  said  pit  as  afore-  ^ 
said;  and  that  the  front  part  of  the  shift  wherein  the 
body  of  the  said  Mary  Ashford  was  then  clothed,  was. 
then  and  there  rent  and  torn,  to  wit,  at,  &c.     And  the 
said  W.  A*  further  saith,  that  on  the  said  27th  day  oC 
May^  in  the  57th  year  aforesaid,  in  the  parish  otSuiton. 
CUdfield  aforesaid,  in  the  said  county  of  Warwick^  about 
the  hour  last  aforeiutid,  upon  certain  grass  then  and 
there  growing  about  the  distance  of  forty  yards  from  the 
said  pit  there  was  the  mark  and  impression  of  a  human 
figure^  from  which  said  mark  and  impression  it  then 
and  there  appeared  and.  was  manifest  that  a  human 
body  had  been  recently  lying  there  with  the  arms  and 
legs  thereof  extended,  and  that  there  was  then  and 
there  blood  upon  the  said  grass  near  to  the  centre  of  the^ 
said  mark  and  impression  of  suph  figure  a$.  aforesaid^^ 
and  also  a  large  quantity  of  blood  upon,  the  ground 
near  to  the  lower  extremity  of  the- said  mark  and  im- 
pression of  the  said  figure;  and  that  between  the  places, 
where  the  said  mark  and  impression  of  the  said  figure 
E  e  4  was. 
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1818*  was  ai^d  the  said  pit,  divers  other  morksy  spots,  and 
*^-—  vestiges  of  blood  then  and  there  appeared  and  were  ma- 
^mnst  nifest  upon  and  across  a  certain  footpath  ther^  and 
■oEifTON.  ^p^Q  certain  clover  grass  then  and  there  growhig,  and 
being  on  one  side  of  the  said  footpath  and  aboat  a  foot 
and  a  half  from  the  side  of  the  said  foo^th  in  a  direc- 
tion leading  from  the  place  where  the  said  mark  and 
impression  of  the  said  human  figure  was,  towards  and 
near  to  the  said  pit,  and  that,  the  said  lastmentioned 
marks,  spots,  and  vestiges  of  blood  npon  the  said  clover 
grass  then  and  there  growing  by  the  side  of  the  said 
footpath  as  aforesaid  were  near  enough  to  the  said  loot- 
path  to  have  fallen  from  a  human  body  carried  in  the 
arms  of  a  person  passing  along  the  said  footpath  from 
the  place  where  the  said  mark  and  impression  of  the 
said  human  figure  was,  towards  the  said  pil^  and  that 
there  was  not  at  the  time  when  the  said  body  of  the  said 
Mary  Ashfbrd  was  so  found  in  the  said  pit  as  aforesaid 
any  impression,  mark  or  vestige  on  the  said  clover  grus 
(whereon  the  said  lastmentioned  marks,  spots,  and  ves- 
tiges of  blood  were  by  the  side  of  the  said  footpath  as 
aforesaid)  of  any  footstep  or  of  any  person  having 
walked  or  passed  on  or  over  the  said  clover  grass  theie, 
and  the  said  clover  grass  there  was  then  covered  with 
dew,  and  the  same  dew  was  not  disturbed  or  brushed 
away  otherwise  than  by  the  said  blood  so  being  thereon 
as  aforesaid.  And  the  said  fV.  A.  fiuther  saith  that  in 
the  evening  of  the  a6th  May  in  the  57th  year  aforesaid, 
the  said  Mary  Ashford  was  at  a  dance  at  the  house  of 
one  Daniel  Clarke  ip  the  parish  of  Cudworth  in  die 
said  county  of  Warwick^  and  that  the  said  A.  T.  was 
then  there  also;  and  that  while  the  said  Mary  Asl^brd 
so  was  at  the  said  house  of  the  said  D.  Clarke  (to  wit) 
on,  &c.  at,  &c^  he  the  said  Abraham  ThortUan  said  of 

and 
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and  concerning  the  said  Mary  Ashford  in  the  presence        1818* 
and  hearing  of  one  Joseph  Cooke  then  and  there  and  still       - 
bdng  a  credible  witness,  but  not  in  the  hearing  of  the        |j^jf^" 
said  Mary  Askford^  in  gross  and  obscene  language  to 
the  eifect  following,  (that  is  to  say,)  that  he  the  said 
i£  71  had  had  carnal  knowledge  of  the  sister  of  the 
said  M.  Askford  three  times,  and  that  he  would  have 
carnal  knowledge  of  her  the  said  M.  Ashford  or  die  by 
it«    And  the  said  W.  A»  further,  saith  that  the  said  M. 
Aihjbrd  and  the  said  A.  T.  danced  together  at  the 
house  of  the  said  2>.  Clarke  on  the  evening  of  the  said 
26th  day  dlMay^  and  that  about  12  o'clock  at  night  of 
the  same  2(Sth  day  of  May  at,  &c«,  the  said  Mary  Ash^ 
ford  and  A»  T.  left  the  said  house  of  the  said  Daniel 
Clarke  and  walked  together  towards  Erdington  in  the 
parish  o£  Aston  near  Birmingham  in  the  said  county  of 
Warwick.     And  the  said  W.  A.  further  saith  that  about 
3  o'clock  in  the  morning  of  the  27th  day  of  May^  the 
said  Mary  Ashford  and  A.  T.  were  seen  talking  together 
at  a  certain  stile  near  to  a  certain  lane  called  Bell  Lane 
lesding  towards  Erdington  aforesaid,  to  wit,  at,  &c. 
And  the  said  W*  A.  further  saith  that  about  4  o'clock 
of  the  same  morning  of  the  said  27th  day  of  May  in 
the  57th  year  aforesaid,  the  said  Mary  Ashford  went  to 
the  bouse  of  a  certain  person,  (to  wit)  one  Mary  Butler 
in  Erdington  aforesaid,  at  which  said  lastmentioned 
house  she,  the  said  Mary  Ashford^  had  on  the  then  pre- 
cedmg  day  left  some  wearing  apparel,  and  that  the  said 
M.  Aslford  then  and  there  remained  in  the  said  kst- 
mentioned  house  about  a  quarter  of  an  hour,  and  that 
during  that  time  she,  the  said  M.  Ashford^  then  and 
there  appeared  in  good  health  and  in  perfect  composure 
of  mfaul.    And  the  said  W.  A.  further  saith  that  the 

said 
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1818.  said  Manf  Ashford  at  the  end  of  the  said  lastmeDtioned 
"""""^  time^  to  wit,  on,  &c.  left  the  said  lastmentioned  house, 
l^h^^  to  wit,  at,  &C.  And  the  said  W.  A.  further  saith  that 
very  soon,  (that  is  to  say,)  within  the  space  of  a  quarter 
of  an  hour  after  the  said  Mary  Ashford  so  left  the  said 
lastmentioned  house  as  aforesaid,  she  the  sud  Mwy 
Ashford  was  seen  (to  wit)  at,  &c.  walking  alone  in  s 
direction  leading  from  ErdingUm  aforesaid  towards 
Langley  in  the  said  parish  of  Sutton  Coldfield  in  the  said 
county  of  Warmick^  which  said  LangUy  was  then  the 
place  of  residence  of  her,  the  said  Mary  Ashford,  And 
the  said  W.  A.  further  saith  that  before  and  on  the  said 
27th  day  of  May  in  the  57th  year  aforesaid  there  was  a 
certain  public  foot  way  leading  out  of  Bell  Lane  afore- 
said across  certain  closes  towards  Langley  aforesaid,  to 
wit,  at,  &c.  and  that  one  of  the  said  closes  a  short  time 
before  the  said  a  7th  day  oiMay  aforesaid  in  the  57th 
year  aforesaid  had  been  harrowed,  and  then  was  newly 
harrowed,  and  which  said  lastmentioned  close  was  and 
is  next  adjoining  to  the  close  in  which  was  and  is  atuate 
the  said  p|t  wherein  the  body  of  the  said  Mary  Ashford 
was  found  as  aforesaid,  to  wit,  at,  &c.  And  the  said 
W.  A.  further  saith  that  on  the  27th  day  of  M^  in  the 
morning  of  that  day,  to  wit,  at,  &c  there  appeared  and 
were  manifest  in  the  said  harrowed  field  in  and  upon 
the  said  newly  harrowed  ground  there^  the  recent  marks 
and  impressions  of  the  footstq>s  of  the  said  A*  T.  and  of 
the  footsteps  of  the  said  Mary  Ashford^  the  same  hxnng 
been  then  and  there  carefully  escamined  and  compared 
by  divers  credible  witnesses,  with  the  shoes  worn  by  the 
said  A.  T.  and  the  said  Mary  Ashford  respectively  on  the 
mommg  of  the  same  a  7th  day  of JUG^,  and  that  it  then  and 
there  iq)peared  and  was  manifest  from  the  said  marks  and 

im- 
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impressions  of  the  said  footsteps  to  the  said  credible  wit-        1818. 
nesses  who  then  and  there  examined  and  compared  them        ^""^ 
as  aforesaid,  that  she,  the  said  Maty  Askfbrd^  had  run         egidna 
and  endeavoured  to  escape  from  him  the  said  A.  T.,       ho*»ton. 
and  that  he,  the  said  A.  T.  had  run  after  and  pursued 
her  the  said  Mary  As/ifard,  and  had  overtaken  her  in 
the  said  harrowed  field,  and  it  also  then  and  there  ap- 
peared and  was  manifest  to  the  same  credible  witnesses 
from  the  said  marks  and  impressions  of  the  said  foot- 
steps, that  from  that  part  of  the  said  hari'owed  field 
where  he  the  said  A.  7.,  had  so  overtaken  the  said 
Miuy  Ashford  as  aforesaid,  they,  the  said  A.  T.  and 
Mary  Ashford  had  walked  together  in  a  direction  lead- 
ing towards  the  said  pit  where  the  body  of  the  said 
Mary  Ashford  was  so  found   as  aforesaid    and   also 
towards  the  spot  where  the  said  mark  and  impression  of 
a  human  figure  appeared  on  the  grass  as  aforesaid  un- 
til the  said  marks  and  impressions  of  the  said  footsteps 
approached  and  came  within  the  distance  of  about  forty 
yards  from  the  said  pit  at  which  said  distance  from  the 
said  pit  the  said  marks  and  impressions  of  the  said  foot- 
steps were  lost  and  could  no  longer  be  traced  by  reason 
of  the  hardness  of  the  ground  there.     And  the  said 
W.  A.  further  says  that  there  also  then  and  there  ap-  • 

peared  and  were  manifest  in  the  said  harrowed  field  in 
and  upon  the  said  harrowed  ground  there,  the  recent 
marks  and  impressions  of  the  footsteps  of  the  said  A. 
T^  from  which  said  lastmentioned  marks  and  impres- 
sions it  then  and  there  appeared  and  was  manifest  to 
the  same  lastmentioned  credible  witnesses  who  then  and 
there  carefully  examined  and  compared  the  said  last- 
mentioned  footsteps  with  the  shoes  so  worn  by  the  said 
A.T.BA  aforesaid,  that  he,  the  said  A.T.  had  then 

recently 
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1818.        recently  run  by  himself  along  the  sud  harrowed  lidd 
-*—        in  a  direction  leading  fix>m  the  said  pit,  to  wit,  at,  8Ee» 

^mui  And  the  said  W.  A*  further  says  that  no  other  marks  or 
HOEMToif.  impreggiQug  q(  any  footsteps  of  her  the  said  Mary 
Askfbrd  were  then  and  there  found  or  visible  except  as 
aforesaid.  And  the  said  W.  A.  further  sayi  that  on  the 
morning  of  the  said  27th  day  of  May  in  the  57th  year 
aforesaid,  to  wit,  at,  &c.  there  was  visible  and  mamftst 
on  certain  grass  then  and  there  growing  very  near  to  the 
edge  of  the  bank  of  the  said  pit,  and  near  to  that  part  of 
the  said  pit,  in  which  the  body  of  the  said  Maary  Asl^brd 
was  found  drowned  as  aforesaid,  the  mark  and  impression 
of  the  shoe  of  a  man's  left  foot.  And  the  said  W.  A» 
saith  that  on  the  same  morning  the  said  A.  T.  had  od 
and  wore  shoes  made  and  fitted  for  his  right  and  left 
feet  respectively,  to  wit,  at,  &c  And  the  said  W.  A. 
further  saith  that  on  the  morning  of  the  said  27th  day 
oKMay  in  the  57th  year  aforesaid,  at,  &c.  the  said  A» 
7.  was  searched  and  stripped  in  the  presence  of  divers 
credible  witnesses,  and  that  the  shirt  of  the  said  A»  T. 
and  the  inside  of  the  breeches  of  the  said  A.  T.,  and 
which  said  shirt  and  breeches  he^  the  said  A.  7%  then 
and^  there  had  on  and  wore  were  then  and  there  marked 
and  stained  with  blood,  and  that  on  the  same  bang 
discovered  to  be  so  marked  and  stained  with  blood  the 
said  A.  T.  then  and  there  dedared  that  on  the  then 
preceding  night  he  had  carnal  knowledge  of  the  body  of 
the  said  Mary  Ashfbrd  by  her  own  consent.  And  this 
he^  the  said  W.  A.^  is  ready  to  verify  when,  where^ 
and  in  such  manner  as  the  Court  here  §hall  direct 
and  award:  wherefore  be  prays  judgment;  and  that 
the  said  A»  T.  may  not  be  admitted  to  wage  battle  in 
this  appeal  against  him  the  said  W.  A, 

Tie 
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The  Courts  by  consent,  gave  time  to  reply  till  the  I8I8. 
seoond  day  of  Hilary  term,  on  which  day,  the  ap-  •"""" 
pellee  put  in  his  replication,  which  he  also  verified  _  egoimt 
by  his  affidavit. 

Saturdaif  next  after  eight  days  of  Saint  Hilary^ 

in  Hilary  term  in  the  58th  year  of  the  reign  of  King 

George  the  Third. 

And  the  said  Abraham  ThomUm  saith,  that  he  the 
said  A»  T.  notwithstanding  any  thing  by  the  said  JV.  A» 
in  the  said  connterplea  alleged,  onght  to  be  admitted 
to  wage  battle  in  this  appeal  with  him  the  said  W.  A. 
because  protesting  that  the  said  connterplea  is  insuffi- 
cient, and  diat  be  the  said  ^  71  is  not  under  any 
necessity  or  in  anywise  bound  by  the  law  of  the  land,  to 
answer  the  same,  nevertheless  for  replication  to  the 
laid  connterplea  in  this  behalf,  the  said  A.  T.  saith, 
that  before  and  at  die  time  of  the  issuing  of  the  writ 
of  appeal  of  him  the  said  W.  A.  in  this  suit,  there  were, 
and  still  are  the  violent  and  strong  presumptions  and 
proofi  following^  that  be  the  said  A.  T.  was  not  and  is 
not  guilty  of  the  felony  and  murder  aforesaid,  in  the 
laid  writ  of  appeal  and  count  charged  and  alleged 
against  him,  (that  is  to  say)  that  at  the  time  when  the 
Slid  Mary  AOtford  went  to  the  house  of  the  said 
Mary  Butler  in  Erdington  aforesaid  in  the  morning  of 
the  said  Tuesday  the  a7th  day  of  May  as  in  the  counter- 
plea  of  the  said  W.  A.  is  above  set  forth,  she  the  said 
M  Ashfin^  went  there  alone,  and  unaccompanied .  by 
the  said  ^  7*.,  and  the  said  A.  T.  further  says,  that  the 
said  Mary  Ashford  left  the  house  of  the  said  Mary 
BaOer  at  about  one  quarter  of  an  hour  past  four 
of  the  dock  on  the  said  morning,  alone,  and  unac- 
companied by  the  said  A.  T^  aild  proceeded  in  a 
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1818.        direction  towards  Langley  aforesaid,   to  wit  at,   &c. 
.  And  the  said  A.  T.  further  says,  that  a  short  time  after 

tfX««/        the  said  Mary  Ashfard  had  so  left  the  house  of  the 
said  Mary  Butler^  she  was  met  at  a  short  distance  fiom 
the  same,  walking  alone  in  a  direction  leading  finom 
Erdington  aforesaid,  towards  LangUy  aforesaid,  by  one 
Joseph  Dawson^  who  then  and  there  saw  her  in  BM 
Lane  in  the  said  counterplea  mentioned,  and  proceed- 
ing therein  towards  Langley  aforesaid,   he  the  said 
A.  T.  not  being  in  company  with  the  said  M  Askfurd^ 
nor  any  where  within  sight,  to  wit,  at,  8tc.     And  the 
said  A.  T.  ftirther  says,  that  within  a  short  time  after- 
wards, that  is  to  say,  within  the  space  of  a  quarter  of 
an  hour  from  the  time  she  so  left  the  house  of  the  said 
Mary  Butler^  the  said  Mary  Ad^brd  was  seen  by  one 
nomas  Broadhtirsl  crossing  the  turnpike  road  leading 
from  London  to  Chester^  in  that  part  of  the  same  which 
passes  across  the  Bell  Lane^  and  that  the  said  Miary 
Askford  continued  the  course  along  the  said   hme^ 
called  Bell  Lane^  towards  Langley  aforesaid,  she  the 
said  Mary  Ashford  then  also  being  alone,  and  unao 
companied  by  the  said  A.  T.  to  wit,  at,  8tc.     And  the 
said  A.  T.  further  saith,  that  at  the  said  several  places 
when  the  said  Mary  Askfijrd  was  so  as  aforesaid  seen 
by  the    said  JosejA  Dawson    and    the    said   Thomas 
Broadiursif  the  said  road  was  broad  and  straight  for  a 
considerable  distance,  and  that  he  the  said  A.  7*.  might 
then    and    there  have  been  seen  at  a  considendde 
distance  if  he  had  been  proceeding  in  the  same  direc- 
tion with  the  said  Mary  Ask/brd,  to  wit,  at,  &c.    And 
the  said  A,  T.  ftirther  says,  that  on  the  morning  of 
the  sud  Thursday  the  27th  day  of  May  at  half  past 
four  and  not  later  than  25  minutes  bdbre  five  o'clock 

of 
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of  the  said  morning,  he  the  said  A.  T.  was  seen  by        1818. 
divers    credible  witnesses,    that    is   to    say,    by  one         ■ 
W.  JermingSy  one  Martha  Jennings^  one  Jane  Heaton^        ogaiMst ' 
and  one  John  Holden^  the  younger,  being  all  of  them     Tho»iitok. 
persons  with  whom  he  the  said  A.  T.  had  no  previous 
connexion  or  any  acquaintance,   whilst  he  the  said 
A.  T.  was  walking  along  a  certain  lane  leading  from 
Erdington    aforesaid,    to   Castle  Bronmich   aforesaid, 
close  to  the  &rm  house  of  one  John  Holden^  the  elder, 
which  was  the  direct  way  from  Erdington  aforesaid, 
towards  the  house  of  the  said  A.  T.'s  father,  with  whom 
he  the  said  A.  T.  then  raided,  to  wit  at,  &c.  and  that 
the  said  A.  T.  was  then  walking  very  slowly,  leisurely, 
and  composedly  along  the  said  lane,  and  did  not  ap- 
pear to  any  of  the  said  persons  last  mentioned,  to  be 
in  any  degree  of  confusion  or  disorder.     And  the  said 
A.  T.  further  saith,  that  when  he  had  continued  his 
course  about  a  mile  from  the  said  farm   house  of 
tke  said  John  Holden^  the  elder,  he  was  seen  by  one 
John  Haydun  still  slowly  walking  in  a  certain  foot-path 
in  the  same  direction  from  Erdington  aforesaid  towards 
Cadle  BromvMch  aforesaid,  and  that  the  time  at  which 
he  was  so  seen  by  the  said  John  Haydon^  was  about 
ten  minutes  before  five  o'clock  of  the  same  morning. 
And  the  said  A.  T.  says,  that  he  was  very  well  ac- 
quainted with  the  said  John  Hen/don^  and  that  he  then 
and  there  stopped  and  conversed  with  the  said  John  Hay" 
don  for  the  space  of  a  quarter  of  an  hour,  after  which  he 
the  said  AL  T.  parted  from  him  and  continued  walking  on 
towards  the  house  of  his  the  said  A.  71's  father  near 
Castle  Brommch  aforesaid;  and  the  said j|.  21  further 
saith,  that  one  John  Woodcock  saw  him  the  said  A.  71 
And  the  said  John  Haydon  so  stopping  and  conversing 
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together  as  last' aforesaid,  towitaty&c*  And  the  said 
A.  T.  fbrtber  saith^  that  he  the  said  A.  T.  was  after- 
wards seen  by  one  Jamn  ffkile  in  Casile  Brommiek 
aforesaid,  at  aboot  25  minotes  past  five  of  the  do€k 
of  the  same  mornings  when  he  the  said  A»  71  was  still 
walking  slowly  and  Idsurely  in  a  direction  towards  his 
Cither's  house,  which  was  about  half  a  mile  firom'Gss& 
BroMwich  aforesaid,  to  wit,  at,  &c.  And  the  said 
A.  7.  further  says,  that  the  distance  from  the  house  of 
the  said  Mary  BuiUr  along  the  said  lane  called  Bdl 
Lane^  and  over  and  across  the  said  harrowed  field  in 
the  said  counterplea  mentioned  to  the  pit  of  water 
wherein  the  body  of  the  said  Mary  As^brd  was  foond, 
is  one  mile  two  furlongs  and  thirty  yards,  and  that  the 
distance  from  the  workhouse  being  the  nearest  point  of 
the  village  otErdington  to  the  said  farm  house  of  the 
said  John  HokUn  the  elder,  along  the  said  lane  and 
footpath  leading  from  Erdington  aforesaid  to  Castle 
Brommch  aforesaid,  is  one  mile  three  furlongs  and 
sixty-two  yards,  and  that  the  distance  fit>m  the  said 
pit  of  water  round  by  Erdington  aforesaid  to  the  said 
house  of  the  said  John  Hclden  the  elder,  is  two  miles 
and  four  furlongs  at  the  least,  to  wit,  at,  &c.  And 
the  said  A*  T.  further  saith,  that  the  most  ready  and 
accessible  way  firom  the  said  pit  of  water  to  the  said 
farm  house  of  the  said  John  Holden  the  elder,  and 
also  the  shortest  way  with  the  exception  of  that  herem- 
after  next  mentioned,  and  also  the  way  which  oodd 
be  gone  over  in  the  shortest  possible  time^  by 
any  person  travelUng  the  same  on  foot,  was  and  is 
the  way  following  (that  is  to  say)  from  the  said* pit  of 
water  across  certain  closes  into  a  certain  turnpike  road, 
called  the  Chester  road,  at  a  part  thereof  near  to  the 
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garden  wall  of  one  Mr.  HipkinSj  and  so  across  the  said        1818. 
rood  into,  over,  and  across  certain  other  inclosures        — 

ASHFOED 

into  and  along  a  certain  lane  leading  by  the  house  of  ^  agdmt 
Mr.  Lctt^ker^  and  so  along  a  certain  other  lane  unto 
the  said  &rm  house  of  the  said  John  Hdlden  the  elder, 
and  that  the  distance  of  the  said  pit  of  water  from  the 
said  last-mentioned  farm  house,  measured  in  the  direc- 
tion of  the  said  last  mentioned  way,  is  not  less  than 
one  mile  seven  furlongs  and  one  hundred  and  seventy 
yards,  to  wit,  at,  &c.  And  the  said  A.  T.  further 
saith,  that  the  distance  from  the  said  pit  of  water  in  a 
straight  line  to  the  said  farm  house  of  the  said  John 
Holden  the  elder,  is  not  less  than  one  mile  four  fur- 
longs and  sixty  yards,  but  the  said  A.  T.  saith,  that 
there  is  no  footpath  or  other  way  in  the  direction  last 
m^itioned,  except  for  the  distance  of  about  one  hun- 
dred yards,  being  from  the  bridge  across  the  said  canal 
to  the  said  farm  house,  and  that  from  the  intersections 
of  the  hedges  and  fences  of  the  several  inclosures  lying 
between  the  said  pit  of  water  and  the  said  bridge^  and 
the  difficulties  of  the  ground,  it  would  require  a  longer 
time  to  arrive  at  the  said  farm  house  by  the  said  last- 
mentioned  course,  than  by  taking  the  more  circuitous 
and  accessible  course^  secondly  above  pointed  out,  to 
wit,  at  &c.  And  the  said  A.  T.  further  saith,  that  the 
dock  of  the  house  of  the  said  Mary  Butler^  by  which 
the  time  of  the  departure  of  the  said  Mary  AsJ^d  from 
the  said  last-mentioned  house  is  fixed  and'  ascertained, 
was  on  the  morning  of  the  said  27  th  day  of  May^  and 
before  any  alteration  was  made  in  the  time  marked  by 
the  said  dock,  carefully  compared  by  one  WiUiam 
Webster^  Esq.  a  person  wholly  unknown  to  the  said 
A.  T-,  and  one  of  the  witnesses  cdled  by  the  pro- 
VoL.  I.  F  f  secutors 
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lecuton  upon  the  trial  of  the  iadictment  heranaftm 
next  mentioned,  with  the  true  time  then  kept  at 
Birmingham^  and  that  the  dock  at  the  fiurm  house  of 
the  said  Join  Holden  the  elder,  by  which  the  time  of 
the  arrival  of  the  said  A.  T.  close  to  that  &nn  house  is 
ascertained,  was  also  on  the  morning  of  the  28th  day 
of  JUoy,  and  before  any  alteration  was  made  in  the 
time  marked  by  the  same,  carefiilly  compared  by  one 
William  Tnoamley^  a  person  wholly  unconnected  with 
the  said  A»  T.,  with  the  same  true  time  so  kept  at 
Birmingham  as  aforesaid,  and  that  the  several  times 
herdnbefore  stated,  that  is  to  say,  the  time  of  one 
quarter  of  an  hour  past  four  of  the  clock  at  which  the 
said  Mary  Ashfbrd  left  the  house  of  the  said  Mary 
BiUlerf  and  the  time  of  half  an  hour  past  four  of  the 
dock,  or  25  minutes  before  five  of  the  dock,  at  which 
the  said  A.  T.  was  dose  to  the  farm  house  of  the  said 
John  Holden  the  elder,  and  also  the  said  several  other 
times  hereinbefore  mentioned,  are  all  corrected  and  re- 
duced to  the  same  measure  of  time^  that  is  to  say,  the 
true  time  so  kept  at  Birmingham  on  that  day,  and  are 
herdnbeibre  stated  accordingly,  to  wit,  at,  &c  And 
the  said  A.  T.  further  saith,  that  upon  his  arrival  at 
his  fiither's  houses  near  Casik  Bromwich  aforesaid,  on 
the  morning  of  the  said  27th  day  of  May^  he  dianged 
his  hat  and  coat  which  he  had  worn  during  the  pie- 
ceding  night,  and  no  other  part  of  his  wearing  apparel, 
but  that  he  still  had  on  and  wore  the  same  shirt  and 
breeches,  and  the  same  stockings  and  shoes,  whidi  he 
had  worn  during  the  preceding  night,  and  he  had  on 
and  wore  the  same  respectively  at  the  time  he  was  q>- 
prehended  i^mu  the  said  charge  of  the  said  felony  and 
nairder,  to  wit,  at,  &c    And  the  mad  A.  T.  further  saith, 
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that  OQ  such  his  apprehension,  upon  the  charge  of  I8I8» 
having  been  guilty  of  the  said  felony  and  murder  of  the  -^— — 
said  Mary  Askford  as  aforesaid,  he  was  taken  before  <^amn 
one  Wnu  Bedford^  Esq.  one  of  his  Majesty's  Justices  of 
the  peace  for  the  county  of  Warmck^  before  whom  the 
several  witnesses  were  examined  in  support  of  the  said 
chai^  and  that  he  the  said  A.  T.  being  also  examined, 
did  upon  that  occasion  give  in  his  examination,  which 
was  afterwards  reduced  into  writing  and  signed  by  htm 
the  said  A.  7.,  in  which  examination  he  the  said  A.  71 
gave  an  account  of  the  several  places  at  which  he  had 
been  during  the  night  of  the  26th  and  the  morning  of 
the  27th  of  Majf^  and  the  several  times  at  which  he 
had  been  at  such  places  respectively,  and  described 
the  several  persons  whom  he  met  and  saw  during  such 
night  and  morning.  And  the  said  A.  T.  further  says, 
there  is  no  fact  stated  by  him  the  said  A.  7".,  upon  such 
his  examination  as  aforesaid,  which  hath  been  in  any 
manna-  contradicted  by  any  evidence  which  was  then 
given  or  hath  been  subsequently  given,  but  that  on  the 
eontrary  thereof  many  of  the  said  facts,  and  all  the 
material  facts  stated  in  the  said  examination,  have 
since  been  fully  confirmed  and  corroborated  by  various 
witnesses,  as  well  as  those  called  in  support  of  the  pro- 
seeotion  of  the  indictment  hereinafter  next  moitioned  as 
those  called  on  the  part  of  the  said  A.  T.  in  his  defence 
thereto,  to  wit,  at,  &c.  [The  replication  then  proceeded 
to  set  out  the  record  of  acquittal  of  Abraham  Thornton^ 
on  an  indictment  for  the  murder  of  Mary  Ashford  at  the 
assizes  for  the  county  of  Warwick^  and  averred  that  the 
said  A.  T.  and  Mary  Ashford  in  the  writ  of  appeal  and 
count  mentioned,  w^re  the  same  persons  as  the  said 
A.  T.  and  Mary  Ashfbrd  in  the  indictment  mentioned. 
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1818.  And  also  the  identity  of  the  supposed  murder  in 
both.]  And  that  the  several  fiicts  and  circumstances, 
^and  the  said  presumptions  and  proofs  in  the  said 
counteiplea  mentioned,  and  thereby  supposed  to  be 
violent  and  strong  presumptions  and  proofs  that  he  the 
said  A.  T.  was  and  is  guilty  of  the  felony  and  murder 
aforesaid,  in  the  said  count  alleged  against  him  the 
said  ^  71  as  aforesaid,  and  also  the  said  several  &cu 
and  circumstances  in  this  replication  mentioned  were 
in  substance  and  effect  proved  npon  oath  before  the 
Court  and  jury  at  the  said  trial  of  ^e  said  indictment  of 
the  said^.  T.  for  the  murder  of  the  said  Mary  Askfard. 
[The  replication  then  further  proceeded  to  set  out  a 
similar  acquittal  on  an  indictment  for  a  rape,  witli 
similar  averments  of  identity.  And  concluded  as 
follows.]  And  so  the  said  Abraham  Thornton  saith,  that 
the  several  &cts  and  circumstances  in  this  replication 
set  forth,  afford  stronger  and  more  violent  presump- 
tions, and  are  stronger  proofs  that  he  the  said  A.  T*  is 
not  guilty  of  the  felony  and  murder  whereof  he  is  ap- 
pealed as  aforesaid,  than  the  said  presumptions  and 
proo&  in  the  said  counterplea  set  forth,  that  he  the 
said  A.  71  is  guilty  of  the  felony  and  murder  whereof 
he  is  so  appealed  as  aforesaid.  And  this  he  the  said 
A»  7*.  is  ready  to  verify,  wherefore  he  prays  judgment, 
and  that  he  may  be  admitted  to  wage  battel  in  this 
appeal  with  him  the  said  W.  Ask/brd^  &c. 

To  this  there  was  a  general  demurrer  and  joiadev 
therein. 

T,iJ^,  Chi^  in  support  of  the  demurrer.    There,  alt  two 

^tb.ith.  objections  to  this  replication/     First,  It  is  not  com- 

petent for  the  appeUee,  in  answer  to  a  counteiplea,  to 
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statew  Circumstances  affording  a  presumption  of  inno-*  1818. 
cence.  Secondly,  The  circumstances  stated  in  this  -^-— 
replication,  are  not,  if  admissible,  sufficient  to  raise  t^mnsi. 
that  presumption.  Before^  however,  these  questions 
are  discussed,  it  will  be  necessary  to  shew  that  the 
counterplea  is  by  itself  sufficient,  inasmuch  as  if  that 
be  not  good,  it  is  of  no  consequence  to  shew  thnt  the 
replication  is  no  answer  to  it. 

The  right  of  appeal  bad  its  origin  at  the  common, 
law,  and  many  exceptions  having  been  allowed  to 
abate  it,  the  statute  of  Glocesier{a)  was  passed,  which, 
provided,  that  <*  if  the  appellor  dedarc  the  deed,  the 
<<  year,  the  day,  the  hour,  the  time  of  the  king,  and 
<*  the  town  where  the  deed  was  done^  and  with  what 
<<  weapon  he  was  slain,  the  appeal  shall  stand  in  efiect^ 
^  and  shall  not  be  abated  for  de&ult  of  fresh  suit,  if 
**  the  party  shall  sue  within  the  year  and  the  day, 
^  after  the  deed  done.'"  Between  the  time  of  passing 
the  above  statute  and  the  3  H.  7.  ex.,  a  practice  had. 
prevailed,  not  to  put  persons  upon  their  trial  by  indict- 
ment at  the  suit  of  the  king  until  the  year  and  the  day,  , 
(the  time  limited  for  bringing  the  appeal)  had  expired,. 
at  which  period,  the  witnesses  who  were  to  prove  the 
fiu:t  were  often  dead  and  the  matter  forgotten.  To. 
remedy  this  inconvenience,  the  3  tf.  7.  c.  i.  was  passed, 
which  ordained  that  indictmenU  at  the  suit  of  the  kmg 
should  immediately  be  proceeded  upon,and  before  qppeal 
brought;  and  further  provided,  that  the  plea  of  autrefois 
acquit,  or  autrefois  attaint  upon  such  indictment,  should 
be  no  bar  to  the  subsequent  appeal,  but  that  the  appellant 
"  should  have  such  and  the  like  advantage  as  if  the 

(a)  6  £.3.^.9. 
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1818.        said  acquittal  or  attainder  had  not  beeD.**    The  statute 
AtMFotD       recognizes  therefore  the  right  which  the  hdr  at  law 
^ahu        had  at  the  common  law,  to  bring  an  appeal  fer  the 
death  of  his  ancestor,  and  prevents  the  acquittal  <^  the 
appellee  from  being  an  efiectual  bar  to  the  suiL     Bet 
upon  the  present  occasion  it  becomes  necessary  to  con- 
sider by  what  means  the  appellee  who  has  waged  his 
battel  in  answer  to  this  appeal  is  to  be  ousted  of  that 
right ;  and  in  order  to  discuss  that  question  properly, 
it  will  be  necessary  to  see  upon  what  grounds,  and  by 
what  circumstances,  that  right  is  taken  away.     The 
authorities  may  be  conveniently  taken  in  the  order  of 
time  in  which  they  occur.    The  first  is  GtanvUle  (a), 
who  flourished  in  the  tin^e  of  H  2.  A.  D.  1 1 54.     In  his 
book  it  is  laid  down,  that  in  the  case  of  an  appeal^  if 
it  appears  that  there  is  a  probable  ground  of  suspiden, 
the  party  is  not  to  be  allowed  to  try  the  quesdon  by 
battel,  but  by  the  trial  by  ordeal,  which  at  that  time 
prevailed,  and  he  says  that  the  accuser  in  an  appeal 
may  decline  duel  either  on  account  of  his  age^  or 
mayhem,  and  then  <*  tenetur  se  purgare  is  qui  aocusatnr 
per  del  judicium  scilicet  per  calidum  ferrum  vel  per  aqoam 
pro  diversitateconditionis  hominum  per  ferrum  cailidum 
81  fuerit  homo  liber  per  aquam  si  fuerit  rusticus.''    And 
in  chapter  2.  he  says,  on  a  prosecution  for  a  iWiudnknt 
concealment  of  treasure  trove  the  defendant   <<  pre^ 
sumptione  contrk  eum  faciente  tenebitur  per  legem 
apparentem  se  purgare.''    And  again,  chapter  3.9  if  a 
person  be  appealed  of  homicide^  he  is  sometimes  oom** 
peUed  to  undergo  the  legal  purgation,  if  he  was  taken 
in  the  flight  by  a  crowd  pursuing-  him^  and  this  be 

(«)  Gimn^l&^i^cl, 

r^ukrly 
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regakrly  proved  in  Court  by  a  jury  of  the  country.        1818. 

So  that  it  should  seem  in  thi^  last  case  that  there  was        — — 

a  collateral  issue  to  be  tried  {as  is  done  in  the  case  of        axaitut 

an  escape),   on   the  event  of  which    depended    the 

qoestiony  whether  the  party  was  to  be  allowed  his 

trial  by  battel  or  not    The  next  authority  is  Bractan. 

This  author  in  his  chapter  entitled  ^^  Qualiter  captus 

produci  debet  coram  justiciariis  et  quare  justiciarii 

examinare  debent  in  duello  injuugendo  et  judiciis,  iuc^ 

has  these  words  ^*  Cum  autem  productus  fuerit  et  de  cri- 

mine  ei  imposito  accusatus,  si  crimen  statim  confiteatur 

satis  planum  erit  judicium :  si  autem  negaverit  et  crimen 

defenderit  precis^  et  sit  aliquis  qui  eum  appellat  per  verba 

legitima  appellum  facientia  tunc  autem  defendit  omnia 

precise  quae  ei  imponuntur  ct  nihil  excipit  contra  appel- 

lantem  habebit  electionem  utrum  se  ponere  velit  super 

patriam  utrum  culpabilis  sit  decrimine  ei  imposito velnon 

vel  defendendi  se  per  corpus  suum."     He  goes  on  then 

to  state,  that  it  is  the  duty  of  the  judges  ex  officio,  and 

even   though  the  appellee  may  have   omitted  it,   to 

examine  into  the  <<  factum   et  causam   appelli"  and 

the  proceedings,  that  they  may  see  whether  they  are 

correct,  and  if  all  are  correct,  then  to  award  the  trial 

by  battel;  and  he  then  subjoins  these  words:  <<  et  hsec 

vera  sunt,  quod  appellatus  per  corpus  suum  se  d&- 

fendere  poterit  cum  appellatus  fuerit,  nisi  aliqua  vio- 

lenta  prsesumptio  faciat  contra  ipsum,  quse  probationem 

non  admittit  in  contrarium,  per  quara  dedicere  vel  de- 

fendere  posset  mortem  et  feloniam:  sicut  esse  potest 

cum  quis  captus  fuerit  super  mortuum  cum  cultello 

cruentato:  mortem  dedicere  non  poterit:  et  hsec  est 

constitatio  antiqua  in  quo  casu  non  est  opus  alifi  pro- 

batione :  in  quo  casu  non  est  necesse  probare  per  corpus 

Ff  4  nee 
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1818*        nee  per  patriam  ubi  pnesninptio  Tiolenta  facit  contra 

appeUalam/'    (Lord  EUenborougi  C.  J.     So  that  if  a 

t^mnst  man  were  found  over  a  dead  body  with  a  bloody  knife 
in  his  hand,  it  would,  according  to  Bracton^  be  impos- 
sible for  him  to  deny  that  he  was  the  cause  of  the  death, 
and  he  would  be  immediately  condemned  and  executed. 
It  certainly  makes  one  retire  with  a  degree  of  horror 
from  the  consideration  of  such  laws,  which  prevented  a 
man  from  explaining  circumstances  which,  after  all,  were 
only  prima  facie,  and  not  conclusive  evidence  agunst 
him.  Abboii  J.  A  case  might  be  put  where  a  person 
should  come  up  and  find  another  lying  wounded  with  a 
dagger  in  his  body,  and  should  draw  it  out,  or  should 
in  assisting  the  wounded  man  wrench  the  knife  out  of 
the  murderer's  hand.  Then  if  the  murderer  escaped 
leaving  him  with  the  body,  according  to  this  law  he 
would  be  considered  guilty  of  the  murder,  and  be  im- 
mediately hanged  witliout  a  trial.)  That  hasty  con- 
struction of  guilt  seems  to  have  been  afterwards  aban- 
doned,  and  it  is  not  material  to  consider  whether  in 
such  cases  the  courts  would  now  award  instant  execu- 
tion, because  the  only  conclusion  sought  to  be  esta- 
blished here  is,  that  in  such  cases  the  appellee  is  not 
to  be  allowed  his  wager  of  battel;  and  though  Braet(m 
says,  that  in  such  case  it  is  not  necessary  to  prove  it 
per  corpus  nee  per  patriam,  still  at  least  this  must  be 
considered  as  an  authority  to  shew  that  in  such  cases 
the  appellee,  at  all  events,  may  not  prove  it  per  corpus^ 
and  that  will  be  sufficient  upon  the  present  occasion. 
Bracton  then  goes  on  to  put  several  other  cases^  as  in- 
stances of  the  violenta  prsesumptio,  such  as  <<  Si  quis 
jacuerit  in  domo  aliqua  de  nocte  solus  cum  aliquo  qui 
fuerit  interfectus;"  and  this  —  <*  Si  duoibi  fuerintvel 

plures 
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plures  et  hutesium  non  levaverint  nee  plagam  a  latroni-        1818. 
bus  vel  aliis  qui  interfecerint  in  defensione  faciendd  non 
receperint  vel  ncc  quia  hominem  interfecerit  ostenderint     ^  ^ahst 
de  se  vel  de  aliis."    In  these  cases  <<  mortem  dedicere 
non  poterunt;"  and  then  there  follows  a  still  more  re- 
markable passage :  *^  Si  quis  in  domum  suum  notum  vel 
lactam  receperit  hospitandi  causfi  vel  alia  hujusmodi 
eC  qui  sanus  et  vlvus  visas  fuit  intrare  et  nunquam 
postea   nisi  mortuus,   dominus  domiks  si  tunc  domi 
fuerit  vel  alii  de  familia  qui  tunc  praesentes  fuerunt 
poenam  capitalem  non  evadent  nisi  forte  per  patriam 
fuefint  liberati  si  justiciarii  perspexerint  veritatem  per 
patriam  dAere  inquiri"  He  then  puts  the  instance  of  a 
servant  and  his  master  sleeping  in  one  house,  and  the 
master  being  found  dead  in  the  mornings  and  adds, 
*'  Homo  tenebitur  qui  nee  clamorem  levavit  nee  plagam 
receperit  nee  in  aliquo  se  opposuit  ad  defensionem :  et 
idem  dici  poterit  de  extraneo  quia  vix  evadere  poterit 
{lericulum  per  inquisitionem  patriae  propter  tarn  gravem 
prcesumptionem  datam  de  tam  occulto  &cto.     Sed  cum 
patria  veritatem  scire  non  possit  de  tam  occulto  fiicto 
qualiter  liberabitur  ille  qui  super  patriam  se  posuerit  ? 
revera    satis    liberat    quia    express^  non  condemnat 
sicut  dici  poterit   de  chart£  cum   satis  acquietat  ex 
quo    specialiter    non    onerat      Item    poterit   fiurtum 
esse  tam  occultum  quod  secta   sit  nulla  vel  minus 
rite  facta  tamen  caluraniari  non  poterit  quia  initium 
facti  Bciri  non  poterit  sicut  de  veneno  dato:   et  quo 
casQ    non    habebit    appellatus    electionem   utrum  se 
ponere  velit  super  patriam  vel  defendere  se  per  corpus 
suum  —  sed  oportet  quod  defendat  se  per  corpus  suum, 
quia  patria  nihil  scire  poterit  de  facto  nisi  per  presump- 
tionem  et  per  auditum  vel  per  mandatum  quod  quidem 

non 
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1818.  non  sufficit  ad  probadonem  pro  i^^Uante  nee  pro  ap- 
pellato  ad  liberadonetiu'*     From  the  above  paflBaces  it 

ASHrOKD  '^  '  ^     . 

t^amsi  should  Seem  that  in  some  cases  of  violent  presumpdoo 
the  justices  had  a  power  to  order  execution  <<  nisi  lorte 
perspexerint  veritatem  per  patriam  debere  inquiri.*' — 
A  discretion  was  therefore  given  them  {the  party  being 
at  all  events  ousted  of  the  trial  by  battel  in  sudi  csaes) 
to  send  the  appellee  to  a  jury  or  not.  And  there  is 
another  instance  afterwards  put  which  shows  forcibly  in 
what  sort  of  cases  the  battel  was  given,  viz.  where  as  in 
veneno  dato  there  was  no  evidence  for  the  jury.  In 
such  a  case  the  appellee  was  compelled  to  fight  Tbe 
next  authority  ift  Fleta,  who  wrote  in  1 272.  He  copies 
Bracton  nearly  verbatim,  and  it  is  not  therefinre  neces- 
sary to  give  any  passages  from  him.  He  states  no  fiir- 
ther  instances  of  the  vioienta  presumptio  than  have 
been  already  cited.  Britton  (who  wrote  in  1300), 
c.  22.  p.  40.,  Title  of  Appeals,  enumerates  the  dream- 
stances  which  will  oust  the  appellee  of  battel  He 
says,  *<  Many  things  however  may  destroy  the  right  of 
battel  in  every  felony,  for  if  the  appellant  be  mayhemedt 
or  be  within  the  years  of  fourteen,  or  beyond  the  age  of 
seventy  years,  or  be  ordained  within  holy  orders,  or  be  a 
woman,  or  if  being  a  man  he  can  aid  himself  by  matter  of 
record,  then  he  shall  say,  *  and  this  I  am  ready  to  prove 
in  every  manner  which  the  Court  shall  award ;' "  {a) 
and  he  adds,  that  the  appellee  shall  not  have  his 
dection  of  wager  of  battel  if  there  is  evidence  to  mp- 

pnrt 

(«)  This  passage  10  Brimn  seems  to  hare  reference  only  to  the  fom 
of  the  oornit,  which  was  matcrlallf  diffeient  b  cases  Where  dther 
fnMB  agCt  sex,  or  Buryhenii  the  appellant  was  cmiipted  fiom  the  battel, 
and  those  where  he  was  noL  In  the  former  cases  the  words  per  cor- 
pus sanm  weit  omitted ;  in  the  Utter  they  were  not.    This  will  venr 

dearlr 
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port  his  defence,  or  if  he  can  aid  himself  by  matter  of 
record.  So  in  Hornet  Mirror,  p,  158.  A.D.  1307* 
in  addition  to  the  other  circamstances  ousting  battel, 
it  is  stated,  if  a  party  be  indicted  of  the  felony  or 
murder  he  shall  not  wage  battel.  \BajfleyZ.  Does 
that  mean  that  he  shall  not  wage  battel  on  the  indict- 
ment, or  that  there  being  a  collateral  indictment  found 
against  him  it  shall  oust  him  of  his  wager  of  battel  ?}  (a) 

The 


1818. 


AmroJio 

against 
Tmoimtom. 


Offcrt  se  disrationare  ut  supr4. 


deaily  appear  from  the  termioationsin  the  difTerent  appeab  stated  by 
BrtOM,  vhkh  aie  &objoined. 

.  I    r        4      C     Offert  se  disrationare  per  Mrfw  strnm  sicut  ille 

Appeal  01  mnrder,  1   yj  ^^^^^  fujj  ^^  ^^  ^jji^  g^  ^^^^  ^,^  ^^^i 

fol.tS^-  iregisconiiderat. 

Appeal  de  pace  et  I     OlTert  se  probare  versus  eom  fer  corfus  smm 
plagis^  foL  144.    '  sicut  curia  considerat. 

Appeal  de  pace  ctT      ^-.  ,  i     i.  . 

i«prisonamento,C  .  Offert  probare  ^rr  «^r?«ii«i«  vel  alio  modo 
fo.  14  c.  b.  S  *'^'  ^"^  Domini  regis  conaidcravit. 

Appeal  of  robbery,  7      Ofiert  se  disrationare  versos   eum  fir  mfm 
fol.  246*  \  suum  ucnt  curia  considerat. 

Appeal  of  arson 
and  robbery,  fol. 
X46.  b. 

Appeal  of  mayhem,  7     OfTert  sa  disrationare  versus  euro  sicut  boma  ma" 
foL  Z44.  b.         y  bcmiatus  proot  cnria  Domini  regis  consideraverit. 

Appeal  of  rape,      7      A.  Fcmina  talis  ■  offert  probare  versus  ip  • 

foL  Z47.  3  sum  sicut  curia  Domini  regis  condderaveric 

Appeal  by  a  vidow,'^ 
of  the  death  off 
her  husband,  fol.  f 
X48.K  3 

(«)  The  reason  here  assigned  in  argument  is  perhaps  not  the  true 
one,  and  certunly  is  by  no  means  satisfactory.  It  is  nnqneitionibly 
laid  down  by  various  authorities,  that  a  previoos  indictment  is  an  an- 
swer to  the  wager  of  battel ;  but  the  cases,  if  earefiilly  eumined,  ^1 
probably  be  found  to  be  those  where  the  iadictment  at  the  suit  of  the 
^ing  is  siill  fendiHg.  As  in  Rastal,  p.  jo^  where  the  plea  is  of  an  in* 
dsctment  still  remaining  hifore  the  coroner.  There  does  not  seem  tp  be 
any  good  reason  why  an  indictment  on  which  there  has  been  a  verdict 
of  acquitul  should  deprive  the  party  acquitted  of  any  the  leaK  ad- 
vanuge.  Bot  a  very  satisfactory  reason  may  be  assigned  why  an 
hidiiimeja  still  fending  should  deprive  the  party  of  hu  wager  of  battel 

JBraeton, 
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1818.  The  finding  of  the  bill  by  the  grand  jury  afibids  a 
'  strong  presumption  of  the  guilt  of  the  party,  and  there" 

agaiust  foTc  he  was  not  permitted  to  wage  his  battel.  The 
Tno»MToir.  ^^^  ^^  ^^^  important  authority  is  that  of  Siaam-^ 
JbriTs  Pleas  of  the  Crown,  lib.  3.  c.  13.  p.  176.  His 
words  are  these^  **  Trial  by  battel  ia  another  trial  which 
a  defendant  in  an  appeal  of  felony  may  elect,  that  is,  tm 
to  fight  with  the  appellant  by  way  of  trial  whether  be 
is  guilty  of  the  felony  or  not,  and  if  the  event  of  such 
battel  be  so  favourable  to  the  defendant  that  he  van- 
quish the  appellant,  he  shall  go  quit  with  respect  to  the 
appellant,  and  bar  him  of  his  appeal  for  ever.  And 
this  is  an  ancient  mode  of  trial  in  our  law,  and  one 
much  used  in  time  past,  as  appears  by  divers  precedents 
in  the  time  of  Edw.  3.  and  H.  4^  which  is  not  so  disused 
but  that  it  may  be  brought  into  use  at  this  day  if  the 


Bradmit  lib.  j.  c  19.  feet.  8.  **  Cam  aatem  elegerit  defcntiooeiB  per 
eorpns  snum  et  omnit  eoncarrtnt  que  jungunt  appellum  station  vaA^ 
tor  doellum  et  quo  cata  si  a  ploribus  appellatos  fnerit  dcnno  faeto  ct  ml 
plagi  et  Tersns  anom  se  defenderit  recedet  qnieta  Tersoh  omDCi  alios 
appellantes  it  tlUm  it  st€ti  rtgist  quia  per  hoc  porfit  innocentxam  inaiii 
▼ems  omnes  ac  ii  se  poneret  saper  patrian  ct  patria  omnioo  ipsom 
acqaictaTcrit** 

Suppose  then  an  appeal  and  an  Indictment  pendinf  at  the  umt 
time.  If  the  party  in  the  appeal  waged  his  battel  and  eoBqacted  he 
might  then  plead  his  acquittal  by  battel  in  bar  of  the  iodictmeBC 
Bat  this  wooM  be  in  effect  waging  battel  against  the  king,  which  hf 
jM  the  books  he  may  not  do.  The  Courts,  therefore,  might  widi 
great  propriety  in  inch  a  case  refuse  the  wager  of  battel  to  the  appel- 
lee, fiat  where  there  has  been  a  verdict  on.  the  Indictment  the  ca» 
is  otherwise.  For  there  the  king  is  §hrudf  iamd  ly  tie  verOct,  and  the 
acquittal  of  the  party  by  battel  has  no  effect.  This  distinctioa  be> 
tween  an  indictment  pending  and  not  pending  at  the  time  of  the 
appeal  does  not,  howerer,  seem  (from  the  accountt  here  received)  to 
have  been  at  all  adverted  to  in  the  case  of  the  appeal  now  depea£n^ 
In  the  Court  of  K.  B.  in  Inlsai,  where  the  appellant  has,  in  answer 
to  the  wager  of  battel,  pnt  hi  a  connterplea,  stating  the  indtctment 
on  which  the  appellee  had  been  previously  arra^iied  sod  acquitted. 

II  defend^ 
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defendant  pleases,  and  there  be  nothing  to  support  the        1818. 

counterplea  of  the  other  party."    And  in  chap.  15.       ^ 

p.  178.9  it  is  said  that  <^  the  reason  why  a  man  should         against 

,     .       •    .  n  1  1  •'  •_         Thornton. 

be  admitted  m  a  case  of  appeal  to  try  his  cause  by 
battel,  seems  to  be  this,  that  no  evident  or  probable 
matter  appears  against  him  to  prove  him  guil^  of 
felony,  but  only  a  bare  accusation  of  the  plainti£P  or 
pltuntifis,  who  are  not  credible  witnesses  in  their  own 
cause.  Because  in  that  the  appellant  demands  judg- 
ment of  death  against  the  appellee,  it  b  more  reason- 
able that  he  should  hazard  his  life  with  the  defendant 
for  the  trial  of  it,  if  the  defendant  require  it,  than  to 
put  it  on  the  country,  who  for  default  of  evidence  may 
be  ignorant  of  it,  and  to  leave  God  to  whom  all  things 
are  open,  to  give  the  verdict  in  such  case  Scilicet,  by 
attributing  the  victory  or  vanquishment  to  the  one 
party  or  the  other  as  it  pleaseth  him ;  and  for  this  our 
books  are^  that  if  there  be  any  thing  which  may  serve 
the  plaintiff  for  presumption  or  testimony  that  his 
cause  is  true,  he  shall  oust  the  defendant  of  his  trial 
by  battel,  as  if  the  defendant  was  indicted  of  this 
felony  before  the  appeal  commenced,  or  was  taken 
with  the  mainour.''  He  then  quotes  Bracton^  book  2., 
respecting  the  nature  of  these  presumptions,  and  adds, 
that  *^  Briikm  agrees  with  him,  so  that  it  appears  by 
Bractan  and  Britton  that  in  ancient  times  some  of 
these  presumptions  were  so  vehement,  that  they  were  as 
condemnation  to  the  other  party,  without  any  other 
trial,  611^  thetf  are  not  so  at  this  day :  for  trial  he  shall 
have  notwithstanding  such  presumption,  but  not  by 
baitdf  as  appears  in  FitzherberPs  Abridganerttf'  tiXle' 
Coronef  pi.  411.,  where  a  man  was  appealed  of  the 
death  of  hu  idfe  et  coronator  villae  cum  probis  hoimi- 

nibus 
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1 81 8t  ntbus  hoc  teBtatar  est  hoc  idem  testificatur  dicais  ae  ca- 
"""""  pisae  eum  super  factum  cum  cultello  sangninolento  ideo 
i^ahut  coDsideratam  est  quod  se  non  defendet  per  duellum.  And 
note  the  mainour  in  an  appeal  of  death  is  a  bloody  kniie 
with  which  being  tsken  he  shall  be  ousted  of  his  wager 
of  battel,  and  so  it  shall  be  in  an  appeal  of  robbery." 
From  this  passage  of  Siaunfardj  it  appears  that  there 
was  an  alteration  of  the  law.  For  in  Bracicm*s  time 
these  presumptions  produced  immediate  execution,  bat 
in  the  time  of  Siaunfrrd  they  were  only  held  to  oust 
the  defendant  of  his  wager  of  battel,  and  to  compel 
him  to  put  himself  upon  the  country.  Siam/brd^  it 
is  observable^  wrote  soon  after  the  statute  3  Jf.  7,  c.  i. 
passed,  and  at  a  period,  therefore^  when  the  attention 
of  lawyers  was  directed  to  this  subject  Soon  after  the 
work  came  ont,  nmch  discussion  arose  amongst  anti- 
quaries respecting  the  trial  by  battel,  and  a  good  many 
of  these  contemporary  works  are  to  be  (omiA  in 
Heam^s  collection  of  curious  discourses.  Hiere  is 
there  a  tract  of  Sir  Robert  Cotton  on  this  subject, 
page  172.;  another  by  Mr.  Wkitcombtj  p.  203.,  and  a 
third  by  Mr.  iilgary  p.  2iy.  Without  going  through 
long  extracts  from  these  works,  the  result  of  them  all 
seems  to  be  this,  that  wherever  there  exists  legil  proof 
which  can  be  adduced  by  the  appellant,  the  appellee 
is  ousted  of  his  trial  by  battel.  PuUon  who  wrote  his 
book  *<  De  pace  regis  et  regni"  in  1609,  ^^^  ^^  ^^^ 
subject  had  undergone  this  discussion,  agrees  fully 
with  Stawi/brd.  Finches  LcPWj  p.  421.,  is  to  the  same 
effect  as  PuUon;  and  so  are  Cb.  Litt.  294.  fr.,  and 
2  hut.  240.,  which  assign  a  similar  reason  (viz.  where 
there  n  no  other  evidence)  for  the  wager  of  battd  in 
die  trial  cf  a  writ  of  right  He  then  cited  Hawkins* 
13  Picas 
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Pleas,  of  the  Crcmiy  lib.  2.  c.45.  s.^.;  Blacka.  Com.        1818. 
vol.  3.  446.;  DufresM?s  Glossmifj  p.  187.;  Montesquietis 
Esprit  des  Loixj  lib.  28.  c.  25.;  Robertsoris  History  of  ^  '^^!!^{ 
Charles  V.  vol.  i.  p.  275.;  Beeveif  Hist.  English  LaWf 
yoL2.  p*25.;  Henrjfs  Hist,  of  Great  Britain^  voL  i. 
p.  332.     The  result  of  the  law  as  laid  down  by  Stautp^ 
fordj  and  the  authorities  subsequent  to  him,  seems  to 
be^  that  where  evident  or  probable  matter  for  the 
consideration  of  a  jury  exists,  there  the  appellee  shall 
not  have  his  battel,   but  must  put  himself  on  th^ 
country.     So  that  in  this  respect  a  modification  took 
place  of  the  older  authorities,  and  a  less  violent  pre- 
sumption was  held  to  be  the  subject  of  a  valid  counter- 
plea.     The  same  rule  is  deducible  from  the  cases  which 
are  to  be  found  in  the  year  books  and  the  other  reports. 
This  appears  from  Fitzherberfs  Abridgement^  tit.  Corone^ 
pL  407.  before  cited,  20  E.  4.  6.,  and  from  Bro.  Abr. 
tit.  BattaiUf  pL  4.     Where  it  is  laid  down,  that  when 
a  man  is  taken  at  the  suit  of  the  party>  and  escapes  and 
flies^  he  shall  not  have  battel,  because  he  has  broken  the 
king^s  prison ;  and  in  the  same  book,  placitum  5.  Ap- 
peal of  robbery  before  the  justices  at  Neonate,  defend- 
ant tendered  battel,  and  ousted,  because  he  had  the 
mainour  in  the  presence  of  others ;  and  1 2  £•  2.  agrees 
with  this.     So  also  in  pL  1 1.,  if  defendant  be  indicted 
for  the  same  &ct,  and  this  indictment  be  in  court,  de- 
fendant shall  not  wage  battel  if  indictment  be  good, 
but  otherwise  if  indictment  be  bad.    \_Mbott  J.    The^e 
authorities  carry  it  no  further  than  the  quotations  from 
the  elementary  writers.]    In  Bex  v.  Sir  Bobert  Tresilian 
and  Others^  i  jS^  Trialsy  1 1.,  the  House  of  Lords  re- 
fused the  wager  of  battel  to  Six  Nicholas  Brambre^  even 
after  the  appellants  had  accepted  it,  and  resolved  that 
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181&        ihey  would  examine  the  articles  touching  the  said  Ni- 
"""''"'         cholas^  and  take  due  information,  by  all  true,  necessary, 

ngainu  and  Convenient  ways,  that  their  consciences  might  be 
truly  directed,  &c.  And  in  the  note  of  the  learned 
editor,  it  is  laid  down  that  in  appeals  of  treason,  battel 
does  not  lie,  if  it  can  be  proved  by  witnesses;  and  for 
this,  the  case  of  Lord  Clarendon^  A.D.  1667,  is  cited. 
The  result  of  all  these  authorities  being,  that  in  cases 
where  strong  and  vehement  presumptions  exist,  the 
party  who  was  formerly  subject  to  instant  execution,  is 
now  only  ousted  of  bis  trial  by  battel ;  it  becomes  neces- 
sary to  shew  that  the  counterplea  here  discloses  grounds 
for  a  violent  presumption  of  guilt,  and  therefore  that 
the  battel  cannot  be  allowed.  The  principal  circum- 
stances disclosed  by  the  counterplea  are  these:  that 
Mary  Ashford^  at  seven  in  the  morning,  on  the  27th  of 
3fey,  was  found  dead  in  a  pit  of  water — that  she  had 
been  recently  alive  —  had  been  drowned  —  and  that 
recently  before  her  death  some  man  had  had  carnal 
knowledge  of  her,  up  to  which  period  she  had  been  a 
virgin ;  that  her  arms  had  been  forcibly  grasped,  and 
that  there  were  stains  of  blood  about  her  person. 
\Baj/ley  J.  There  is  nothing  stated  in  the  counterplea 
from  whence  a  necessary  inference  arises  of  her  having 
been  thrown  into  the  pit ;  what  is  there  to  shew  that 
she  might  not  have  thrown  herself  in,  or  have  tumbled 
in  ?]  There  were  marks  of  blood  on  some  clover  gni^s 
about  a  foot  and  a  half  irom  the  footpath,  and  the 
counterplea  states  that  the  grass  was  covered  with  dew; 
the  blood  therefore  must  have  flowed  from  some  person's 
body  carried  by  some  one  else  along  the  footpath ;  as 
there  would  otherwise  have  been  the  impression  of  a 
ibot  displacing  the  dew  upon  the  grass.    {Bayly  J- 
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It  18  not  alleged  that  the  clover  was  in  such  a  state  as         1818. 

that  If  trod  on  it  would  necessarily  have  exhibited  the        

marks ;  nor  is  it  stated  whether  the  blood  might  not  IglilT 
have  been  there  t>efore  the  dew  fell.  In  order  to  ex-  Thornton. 
elude  the  party  from  this  mode  of  trial,  you  must  allege 
positively  that  the  blood  displaced  the  dew,  and  not 
leave  it  entirely  to  inference.]  The  counter-plea  fur- 
ther states  a  coarse  declaration  by  the  appellee,  that  he 
would  have  carnal  knowledge  of  her,  or  die  by  her;  and 
that  he  was  seen  with  her  about  three  o'clock  in  the 
morning:  that  both  their  footsteps  were  traced,  near  the 
pit,  and  over  a  harrowed  ^field,  —  that  it  appeared  from 
them  that  she  bad  attempted  to  escape,  ^ —  that  he  had 
overtaken  her,  -—  that  they  then  proceeded  together  to 
a  place  where  there  was  an  impression  of  a  human 
figure  on  the  grass  with  the  legs  and  arms  extended^ 
and  where  there  was  an  eifusion  of  blood :  that  his 
footsteps  alone  were  then  traced  from  thence  to  withio. 
forty  yards  of  the  pit,  where  the  hardness  of  the  ground 
prevented  their  being  further  visible,  and  that  there 
were  marks  of  the  footsteps  of  the  appellee,  running  in 
a  direction  from  the  pit  alone  across  the  harrowed  field 
and  leading  towards  Holden*s  house,  and  also  that  very 
near  to  the  edge  of  the  bank  of  the  pit,  where  the  un- 
fortunate^ girl  was  found,  there  was  the  mark  of  the 
shoe  of  a  man's  left  foot  iBayiey  J.  That  is  not  de- 
scribed as  a  recent  impression  —  nor  that  it  corre- 
sponded with  Thamtan'%  shoe.  It  is  not  even  stated 
that  TkonUan's  shoe  was  compared. with  it  and  found 
to  be  diflferent,  nor  that  from  the  state  of  the  impression 
comparison  was  impos^ble.]  It  is  stated  that  he  on  that 
nigfit  wore  right  and  left  shoes;  and  further  that,  upon 
his  being  searched,  his  linen  was  found  stained  with 
Vol.  I.  G  g  blood, 
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1818*        blood,  and  thai  he  admitted  that  on  the  praoediiig 
'        night  he  had  had  carnal  knowledge  of  Mary  AAfbrd 

a^akntt  with  her  own  consent  These  drcnmstanoes  taken 
together,  afford  a  strong  pret iimption  of  guilt,  and 
indeed  a  much  stronger  one  than  those  mendcMied  bj 
Bradon.  For  if  it  be  said  diat  these  circumstances 
admit  of  an  explanation,  it  may  be  answered,  that  the 
cases  there  stated  did  so  too;  for  a  man  might  have 
slept  alone  in  the  house  with  the  murdered  person,  or 
be  found  over  the  body  with  a  bloody  knife^  and  atill 
not  be  the  murderer.  But  in  those  eases,  as  in  tbia, 
the  strong  presumption  of  guilt  arising  from  the  fiicts 
stated,  is  sufficient  to  oust  the  battel  If  it  be  argued 
that  the  cases  in  which  this  has  been  done,  are  where 
the  party  is  taken  with  the  mainour,  it  may  be  answered 
that  that  is  only  put  as  an  instance  of  the  general  rule; 
which  is,  that  wherever  there  is  strong  evidence  or 
presumption  of  guilt,  the  question  ought  to  be  dedded 
by  a  jury. 

The  counterplea  therefore  being  established,  the 
next  question  is,  does  the  replication  aflfbrd  an  an- 
swer to  it.  No  case  can  be  found  in  the  books,  in 
which  an  i^pellee  has  been  permitted  to  reply  fresh 
facts  by  way  of  a  counter  presumption  of  innocence. 
The  only  answer  to  be  given,  is  by  a  traverse  of  the&cts 
alleged  in  the  counterplea.  This  replication  does  not  deny 
any  of  the  facts  in  the  counterplea,  but  endeavouis  to  set 
up  an  alibi  and  alleges  his  former  acquittal.  With  respect 
to  the  alibi  that  would  be  good  ground  for  the  dedsion 
of  a  jury,  and  the  acquittal  by  the  statute  3  H.7.  is 
mad^  unavaUable.  Besides  that  proceeding,  which 
was  at  the  suit  of  the  king,  is  as  to  this  case  res  infer 
alios  lwt%  and  nii^t  have  been  founded  upon  difiimnt 
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evidence.      The  public  prosecution  may  have  been         18 18* 
conducted  with  less  zeal  for  public  justice,   and  the        ^-*-— 
prosecutor  may  have  neglected  purposely  to   bring         l^Ihut* 
forward  sufficient  evidence.    \Bayley3.     So  that  you 
contend  that  an  indictment  would  have  barred  the 
right^  of  battel,  but  that  the  acquittal  is  to  have  no 
weight    Abbott  J.    The  indictment  is  as  much  res 
inter  alios  acta  as  the  acquittal.]     But  supposing  it  be 
competent  for  the  appellee  to  set  up  an  alibi,  that 
which  he  has  stated  is  not  sufficient,  for  the  whole 
question  of  time,  on  which  this  alibi  must  stand  or  fiiU, 
appears  to  be  this,  that  about  a  quarter  after  four  she 
left  Mary  Butler^B  house,  and  within  a  quarter  of  an 
hour  of  that  time^  she  was  last  seen  by  a  witness;  it  is 
not  therefore  precisely  alleged  what  time  this  was. 
Then  there  does  come  a  precise  averment  that  not 
more  than  twenty-five  minutes  before  five,  the  appellee 
was  seen  at  John  Holden*%  house,  a  distance  of  a  mile 
and  a  half  from  the  pit     The  whole  turns  on  a  few 
minutes  more  or  less.     This  therefore  cannot  be  con- 
sidered as  a  sufficient  alibi  to  remove  the  presumptions 
of  guilt  that  the  facts  in  th^  counterplea  have  raised. 
[Btttfleyi.    You  do  not  state  it  quite  accurately.     The 
fict  is  this ;  she  leaves  Mary  Butler'^  as  stated  in  your 
ooonterplea,  at  about  a  quarter  after  fom*.   In  about  or 
near  a  quarter  of  an  hour  afterwards,  she  is  seen  first  by 
one  man  and  then  by  another  in  Bell  Lane.     She  has 
then  to  go  through  Bell  Lane^  and,  according  to  the 
sopposition  of  the  facts  in  the  counterplea,  she  hsis  to 
cross  the  harrowed  field,  to  be  met  by  him,  then  to 
run  away  and  to  be  overtaken,  and  then  after  the 
eriminal  intercourse  had  taken  place,  to  be  carried 
from  thence  to  the  pit  and  thrown  in,  and  then  the 
G  g  2  appellee 
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1^18.  appdlee  had  to  run  and  to  be  close  to  Jb&ii  HoUkri^ 
"■"*^  house  at  ^15  minutes  before  five,  which  by  the  nearest 
aimnst  Way  is  a  mile  and  a  half,  and  by  the  readiest  way 
nearly  two  miles  from  the  spot;  and  besides,  aU  this 
must  have  happened  in  broad  day-light,  and  when  a 
good  many  people  appear  to  have  been  about*  The 
great  cUfEculty  after  aU  is,  whether  the  footsteps  in  the 
harrowed  field  were  imprinted  before  four  o'clock  or 
after,  the  parties  having  been  seen  together  at  three 
o'clock  near  that  spot.] 

5«r»riav»  Tindal  contra,  made  four  points,  first,  that  the  trial 

^**'  ^^  by  battel  was  the  undoubted  right  of  the  defendant 

and  not  of  the  plaintiff  in  an  appeal.  Secondly,  That 
the  counterplea  did  not  bring  the  case  within  the  ex- 
ceptions, which  the  law  allows  to  a  wager  of  battel, 
and  that  it  was  too  vague  and  uncertain  in  its  state- 
ment of  the  fiicts  contained  in  it.  Thirdly,  That  if 
the  counterplea  was  admissible,  the  replication  con- 
tained a  complete  answer  to  it:  and  lastly,  that  the 
proper  judgment  to  be  given  by  the  Court  upcm  this 
record,  was  not  that  the  defendant  should  be  allowed  bis 
wager  of  battel,  but  that  he  should  go  without  day. 

As  to  the  first  point,  it  is  observable  that  this  mode 
of  trial  was  brought  into  England  by  the  Normans. 
This  appears  from  the  collection  of  Saxon  laws  by 
Lombard  in  his  "  Tractatus  de  priscis  Anglorum  legi- 
bus,''  in  which  there  is  no  allusion  to  the  trial  by 
battel.  In  the  laws  however  of  William  the  Cmqueror, 
set  out  in  the  above  collection,  and  also  in  the  Kotse, 
&c.  ad  Eadmerum,  by  Selden^  4  Oper.  SeUL  p.  1658. 
it  is  most  distinctly  pointed  out.  It  is  there  dedared, 
that  if  a  Frenchman  appeals  an  Englishman  of  perjury> 
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murder,  thefts  manslaughter,  or  robbery,  ^*  Anglus  se 
defendat  per  quod  melius  noverit  aut  judicio  ferri  ant 
duello/'    The  law  therefore  being  of  Norman  origmy 
and  unknown  in  this  country  before  the  Conquest,  it 
seezBs  material  to  examine  into  their  books  on  this  sub- 
ject.    In  the  Grand  Coustumier  of  Normandy,  *'  de 
snyte  de  meurdre,  c.  68.  fol.  Ixxi."  there  is  this  pas- 
sage, "  suyte  de  meurdre  should  be  in  this  manner ;  R. 
complains  of  T.,  who  has  murdered  his  father  feloniously 
in  the  peace  of  God  and  of  the  duke,  which  he  is  ready 
to  prove,  and  to  make  him  acknowledge  en  une  heure 
du  jour,"     These  last  words  mean  "  in  some  hour  of 
the  day,"  or  «  during  the  day,"  for  if  the  battel  lasted 
until  the  stars  began  to  shine^  the  defendant  gained  the 
victory;  for,  as  Bracton  expressly  says,  the  appellant 
undertook  to  make  him  acknowledge  it  ^*  una  hbr& 
diei.''     The  book  goes  on  to  say,  *<  if  T.  denies  this, 
word  for  word,  and  offers  his  pledge,  and  to  defend 
himself  of  it,  they  ought  first  to  take  the  pledge  of  the 
defendant,  and  then  that  of  the  appellor."     Then  there 
is  a  note.     **  It  appears  that  the  defendant  ought  first 
to  throw  his  gage,  and  the  plaintiff  afterwards."     So  far 
then  the  right  appears  inherent  in  the  appellee.    Glan^ 
vilU  is  not  so  express  upon  the  subject.     His  words 
are^  lib.  14.  c.  i.    **  Accusato  quoque  e  contra  ad  versus 
eundem  per  omnia  in  curia  legitime  negante  tunc  per 
duellum  solet  placitum  terminari."     So  that  it  does  not 
clearly  appear  from  this  author  in  whom  the  election 
was.    Then  comes  Bracton,  who  of  all  the  early  writers 
is  the  most  full  upon  the  subject.     He  states  the  right 
most  distinctly  to  be  that  of  the  defendant,  for  he  says, 
that  when  the  defendant  is  brought  into  cojirt  '*  habe^t 
dectionm  utrum  seponere  velit  si^er  patriam  vel  de- 
G  g  3  fendmdi 
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1818.       fendendi  se  per  corpus  suum.     Lib.  3.  c  18.  foL  137. 
FletOj  Kb.  !•  c  3  r.  follows  Bracton^  and  in  almost  pre- 

tffdiMi  cisely  the  same  words,  which  brings  it  to  the  time  of 
Edward  ist:  (for  m  Fleta  and  m  Bntionj  who  also 
wrote  a  little  later,  reference  is  made  to  the  statute  of 
Westminster  ad,  13  £.  1.,)  and  Britton  varies  no  further 
from  Fleta  and  Bracton^  than  in  translating  their  Latin 
into  Norman  French*  Staunford^  who  wrote  in  the 
time  of  Edward  the  6th,  copies  according  to  his  usoal 
mode  both  the  passages  from  Bractan  and  from  Britton^ 
and  therefore  carries  it  no  further  than  those  authors 
had  done.  The  last  author  on  this  point  to  be  cited  is 
Coke,  2d  Inst.  247.  He  says,  <<  in  case  of  life  in  ao 
appeal  of  felony,  the  defendant  may  chuse  either  to  pot 
himself  on  his  country,  or  to  try  it  by  body  to  body." 
So  that  there  is  a  regular  chain  of  authorities  provii^ 
that  the  trial  by  battel  is  the  defendant's  right 

Then  if  so,  it  is  the  duty  of  the  i^pellant  who  sods 
to  oust  him  of  this  right  to  bring  the  case  within  some 
of  the  exceptioiis  contained  in  the  books,  and  the  second 
point  is,  that  the  counterplea  does  not  do  so.  All  the 
cases  in  which  the  wager  of  battel  has  been  taken  fiom 
the  defendant  fall  under  one  or  other  of  these  heads; 
viz.  where  the  guilt  of  the  party  is  self-evident;  or 
where  there  is  some  single  fact  capable  of  proof  by  the 
inspection  of  the  CJourt;  or  where  the  appellant  avails  I 

himself  of  some  matter  of  record.  The  first  case  that  ' 
is  reported  is  in  Fitzherberfs  Abridgment^  tit.  Corcne^  | 
pi.  125.,  where  in  an  appeal  of  robbeiy  sued  by  a  citi-  | 
sen  of  London  defendant  waged  battel,  to  which  the 
pkdntiff  said,  that  he  was  a  citizen  of  London^  and  that 
they  have  a  franchise  that  no  battel  shidl  be  waged 
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against  than :  the  defendant  demanded  judgment  inas-  1818. 
nuch  as  the  plaintiff  tendered  by  his  count  a  proof  by 
his  body,  and  after  an  argument  on  this  point,  the  agauut 
pbuBtiff  voluntarily  rejoined  the  battel,  upon  which  the 
citizens  o{  London  sent  before  the  Court  a  writ  reciting 
their  franchise  and  demanding  that  the  Court  should 
not  allow  the  battel  in  prejudice  of  their  franchise,  upon 
which  curia  adv.  vult  This  therefore  is  a  case  where 
the  right  to  battel  is  sought  to  be  ousted  by  matter  of 
record.  The  next  class  of  cases  is,  where  the  party 
is  taken  with  the  mainour.  Fitdierbert,  tit.  Carone^ 
pL  144*  A  man  was  taken  with  dodi  and  a  horse^ 
which  he  had  stolen,  and  was  appealed,  and  would  have 
defended  himself  *<  par  son  mayn,''  but  Willnf  J.  said,. 
For  this  that  we  see  the  mainour  with  you,  you  shall 
not  be  received  to  thb  issue.  So  pi.  204.  One  A.  was 
arraigned  with  the  mainour;  this  is  to  say,  with  two 
pieces  of  tapestry,  and  two  linen  frocks,  and  in  pi.  230. 
there  was  an  appeal  of  robbery,  and  held,  that  if  de- 
fSendant  waged  battel,  the  pWntiff  may  bring  the- 
mainour  into  court,  and  oust  him  of  his  battel ;  and 
Gascoigne  C  J.  said.  If  the  defendant  waged  battel,  the 
plaintiff  may  oust  him  of  his  battel,  as  to  say,  that  the 
defendant  maimed  him  at  the  time  of  the  robbery,  and 
then  may  shew  the  maim  to  the  Court  So  that  here 
there  is  another  species  of  excuse  to^  proved  by  the 
actual  inspection  of  the  Court  So  in  Bro.  Abr.  tit 
Appealj  pi.  23.  7  H.  4.  43.  If  a  man  be  robbed  in 
Londany  and  the  felon  with  the  mainour  escape  into 
Middlesex^  the  appeal  may  be  well  brought  in  Middle^ 
sexf  and  that  in  whatever  county  or  place  the  felony 
may  have  been  committed;  yet  upon  an  appeal  in  banco 
regis  the  mainour  shall  be  brought  into  court  There 
Gg  4  is 
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1818.        is  oiie  other  case  in  Bro.  Abr.   tit.  B&UaUey    pL  ^* 
'  22  JBd.  4*  1 9.  where  the  mainour  being  brought  into  court 

mg^init  proved  to  be  twenty  pence,  and  Fairfax  J.  says,  This 
not  mainour,  for  one  penny  cannot  be  known  from  an- 
other; so  that  here  there  was  an  objection  taken  as  to 
the  sufficiency  of  the  mainour,  which  shows  that  in  this 
and  the  odier  cases  there  must  have  been  an  examin- 
ation entered  into  before  the  Judges,  similar  perhaps  to 
the  trial  by  proofs  in  a  writ  of  dower,  and  that  the  facts» 
as  to  the  taking  and  the  identity  of  the  property,  must 
have  been  brought  before  them  by  a  sort  of  preliminaiy 
investigation  before  they  determined  whether  the  trial 
should  take  place  by  wager  of  battel  op  by  the  coun- 
try, (a)  There  is  another  set  of  cases  in  which  the 
escape  of  the  defendant  from  prison  ousts  his  wager  of 
batteL  Fitzherbert^  Corone,  pi.  1 54.  There  a  collateral 
issue  was  joined,  whether  the  appellee  had  broken  prison 
or  not,  and  a  writ  was  issued  to  the  sheriff  to  certify  to 
the  Judges  as  to  the  breaking  of  the  prison,  which,  as 
it  appears  from  pi.  435.,  he  might  do;  the  words  in 
the  latter  place  being,  <<  that  coroners  may  record  the 
breaking  of  prison,  and  by  that  record  the  prisoners 
may  be  hanged/'  After  the  sheriff's  return  to  the  writ, 
the  appellee  replied  a  charter  of  pardon  as  to  the  breach 
of  prison,  and  the  Court  received  it,  and  restored  him 
to  his  wager  of  battel.  And  in  pi.  157.  objection  was 
taken,  that  as  the  defendant  was  leading  to  prison  he 
betook  himself  to  flight,  and  so  broke  the  prison  of  the 
king.     The  appellee  was  put  to  answer  this,  and  he 

{a)  Staunford,fol.  179.  d.  ^Ua  this  reason  why  the  beinj^  tiken  in 
the  mainour  ousted  the  appellee  of  hit  wager  of  batteK  £t  nol  mar- 
veil  si  mainour  est  sufficient  choie  de  luy  ouster  de  battail.  Car  ui 
an*cie*t  te*ps  le  felloo  piarroit  avoir  este  trrnn  star  cto  awti  avmi  tome  41 
Urroit  sar  endittmtnU 

said 
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said  that  he  never  was  attached  by  an  officer  of  the        181 8. 
kinir:  whereupon   a  writ  issued  to  inquire,  &c.     So 
that  whether  there  was  a  constructive  or  an  actual        agaUst 
breaking  of  the  prison,  it  was  always  tried  by  a  matter 
of  record.     And  these  cases  are  material  in  another 
point  of  view;    for  here  the  appellee   replies   fresh 
matter  to  the  counlerplea  of  the  appellant.  These  are  all 
the  decided  cases  that  are  to  be  found  in  the  books,  ex- 
cept that  on  which  Bracton  relies,  which  is  to  be  found 
in  Fitzkerberty  Cor.  pi.  4 1 1 •  HiU  6  H.^*     A  man  is  ap- 
pealed for  that  he  killed  his  wife,  and  the  coroner  of  the 
ville  with  true  and  lawful  men  testify  this,   and  5.  also 
testifies  it,  and  that  he  took  him  super  factum  (in  the 
act)  with  the  bloody  knife;  et  ideo  consideratum  est 
quod  non  debet  defendere  se  p^r  battallum."     With 
this  reception,  all  the  others  are  cases  where  the  party 
is  ousted  of  his  trial  by  battel  either  by  matter  of 
record,  or  by  actual  inspection  of  the  Court;  for  the 
mainour  and  the  maim  are  tried  by  the  inspection  of 
the  Court,  and  the  breaking  of  the  prison,  and  the  citizen- 
ship qS Ijondon^  are  tried  by  matter  of  record:  so  that 
neither  in  the  year  books,  in  Fitsherbert^  nor  in  Brooke 
is  there  any  case  but  this,  in  which  any  thing  tending 
to  shew  the  guilt  or  innocence  of  the  party  could  be 
submitted  to  a  previous  trial  by  the  country  to  ascer- 
tain whether  the  trial  by  battel  should  be  allowed. 
lAbboUi.     And  in  this  case  the  coroner  certifies  it  to 
tbe  Court  (a)]    These  being  the  authorities  contained 

in 

(«)  It  may  be  t  qaestion  whether  th|^  was  not  by  the  older  writera 
cbaed  at  a  caie  of  taking  with  the  mainour.  For  Stmnfvi  saya  of 
it, "  Et  oota  qoe  le  miinour  in  appel  de  mort  un  tanguinolent  colteaa 
etc  quel  esttant  prise  il  serra  omte  de  batail  gager.**  It  shonld  saem- 
that  8.  was  in  tbia  caie  examined  at  a  witnen  by  the  Court.    At  ia  a 

trial 
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1618.       in  the  books  from  wkidi  the  text  writers  have  taken 
'^~'        their  law,  and  upon  which  they  as  well  as  others  mast 

AsBroKD 

«f <7f«/        rdy,  the  law  is  rather  to  be  deduced  from  them,  dian 

from  the  text  writers  if  there  be  any  diTersiQr.     In 

addition  to  the  causes  of  exemption  mentioned  by 

Bracton  in  the  passages  quoted  by  the  other  side^  there 

are  others  contained^  Lib.  3.  c.  21.  sect.  12.    These  are 

mayhem,  age  above  six^  years,  regia  dignitas,  and  sex^ 

where  a  woman  brings  the  appeal  de  morte  viri  soL 

But  it  is  observable  that  all  these  fall  within  the  rule 

laid  down ;  for  the  Court,  as  appears  before,  are  to  see 

the  mayhem :  as  to  sex  and  r^a  dignitas,  they  can  take 

official  notice  of  both  these^  and  with  respect  to  age 

above  sixty  years,  they  may  try  it  by  proof  as  they  do 

in  cases  of  dower.    IBayUy  J.    I  diink  the  practice  in 

these  cases,  is  for  the  Court  to  receive  affidavits  for  the 

purpose  of  guiding  its  judgment^    And  in  the  case  of 

taking  with  the  mainour,  diere  must  have  been  some 

proof  given  before  the  Court  by  affidavit  or  otherwise. 

Heta  follows  Bracton  in  tbese  additional  exceptions, 

and  so  the  law  remained  until  the  time  of  Staunfhrd^ 

who  is  the  first  writer  who  has  made  any  addition  to 

them.    If  his  expressions  be  taken  to  the  letter,  tbcj 

might  support  the  counterplea:  but  they  are  not  to  be 

taken  literally.    The  statute  of  H.  7.  nearly  put  an 

end  to  the  practice  of  bringing  appeals,  for  after  that 

time,  the  usual  mode  of  proceeding  was  by  indictment^ 


tritl  bf  proof:  In  dower,  defendint  pleaded  that  the  holbaad  was 
•live,  at  Imc  paratat  ul  ▼erificare;  to  which  the  woman  rcplicd»that 
he  Aed  at  Fn  »d  vat  boried  theicb  ct  hoc  paiatai  est  vcri£cart  qoali- 
tercMiqiie,  ftc  Idea  cooatdctatttm  eat  qaid  pnedictm  M,  doaeat  de 
morte  at  dictns  Jt.  de  vit&  viii  ct  super  hoc  diet  data  art;  at  which 
day  the  avoinan  txtrnkui  two  vnimtm  m  mrr,  aad  had  jajginiar 
JIO.  14.  pL  SSS'    J^tud^  S  £Uz.t  Tkrm  t.  Mfu 

apon 
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upon  which  the  party  being  conyicted  was  punished,  .      1818. 
and  then  no  appeal  was  necessary.     And  in  fact  there       — — - 
are  not  many  cases  upon  record  subsequent  to  that        ^Just'^ 
period.     Now  Staunford  wrote  nearly  sixty  years  after    ^horntok. 
that  statute;  and  if  therefore  he  advances  law  unautho- 
rized by  the  older  writers,  the  probability  is  that  he  is 
wrong.     Then  as  to  the  passage  itself,  he  says,  <<  The 
reaion  why  a  man  in  an  appeal  shall  be  admitted  to 
try  by  battel,  seems  to  be  this,  that  no  evident  or 
probable    matter    appears    against   him.^      Now  no 
such  reasoUf  as  appears  from  the  books,  was  ever  given 
before,    and  the  reason  itself  is  bad.     [Bayley  J.     It 
exdades  battel  in  all  cases  of  doubt,  saying,  that  if 
there  be  any  evidence^  there  shall  be  no  battel,  and  it 
is  obnous,  that  if  there  be  none,  the  party  would  not 
require  it.      Lord  EUenborough  C.  J.     It  is  giving  a 
nuui  the  power  to  fight  only  in  those  cases  where  he 
nmst  fig^  for  fighting's  sake  alone.]     The  chapter 
therefore^   is  not   entitled   to   any   greater  authority 
than  that  of  the  books  which  are  quoted  in  its  margin. 
SUaa^ord  further  says,  <<  Our  books  are^  that  if  there 
be  any  thing  which  can  serve  the  plaintiff  for  a  pre- 
sanption  or  testimony  that  hifi  cause  is  true,  he  shall 
oust  the  defendant  of  his  battel.''     But  where  are  the 
books  that  state  this,  fur  he  cites  none?    Though  he 
be  a  good  compiler,  he  still  is  but  a  compiler,  and  here 
he  dtes  no  authority  for  his  position.     He  then  pro- 
ceeds to  exemplify  it,  and  the  examples  are,  *<  as  if  the 
defendant  be  indicted,  or  be  taken  with  the  mainour," 
and  then  proceeds  as  is  his  custom,  to  set  down  the 
pasNiges  from  Bracton  and  Britton  which  have  been 
already  quoted.     The  authorities  therefore  ^icfa  he 
dtes,  and  the  examples  which  he  produces,  by  no 
means  prove  the  position,  which  therefore  is  entitled  to 

no 
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no  weight  Besides,  if  a  counterplea  framed  apon  dui 
authority  were  traversed,  how  could  such  preliminaiy 
issue  be  tried  ?  by  what  means  is  the  Court  to  summon 
a  Warmckshire  jury  for  that  purpose  ?  Then  if  the 
law  has  provided  no  means  for  trying  the  truth  of  suck 
a  plea,  it  is  a  strong  argument  to  shew  that  such  a  plea  is' 
inadmissible.  But  the  counterplea  itself  is  bad :  it  begins 
by  stating  that  there  are  the  violent  presuni{:tions  and 
proofs  following,  that  is  to  say,  &c.  Now  this  is  an 
inaccurate  mode  of  expression,  for  a  presumption  is  an 
inference  deducible  from  proo&,  and  if  is^ue  were 
taken  upon  it,  what  would  there  be  to  be  tried?  It 
then  proceeds  to  state,  that  it  appeared  and  was  mani- 
fest to  divers  credible  witnesses,  that,  &c  Not  that  it 
was  so,  but  diat  it  appeared  so  to  certain  persons,  and 
those  not  named.  Now  how  can  the  opinion  of  un- 
known persons  as  to  facts  be  tried?  there  might  be 
twenty  persons  present,  ten  of  whom  might  be  of  one 
opinion,  and  ten  of  another,  and  yet  this  fact  would 
support  the  counterplea  as  framed. 

The  Court  then  called  upon  Chithf^  who  contended 
that  this  mode  of  pleadmg  was  sufficient,  for  it  could 
not  have  appeared  to  the  credible  witnesses  if  it  were 
not  sa  But  that  at  all  events  the  objection  only  went 
to  part  of  the  allegations  in  the  counterplea,  and 
supposing  them  to  be  struck  out,  there  would  still 
remain  sufficient  to  oust  the  appellee  of  the  battel. 
The  Court  then  directed  Tindat  to  proceed. 

The  third  point  is,  that  if  this  be  a  good  counter- 
plea, the  replication  is  a  good  answer.  The  first 
objection  to  the  replication  is|  that  the  time  when 
Mary  Ashfinrd  left  the  house  o(  Mary  Buikr,  upon 
which  the  alibi  materially  depends,  is  alleged  in  too 

uncertain 
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uncertain  a  manner  as  being  at  about  a  quarter  pa!lt         1818. 
four*      Bat  this  period  of  time  is  taken  from  the   '  " 

*^  ASBFOKD 

cooDterplea,  and  is  a  fact  not  within  the  knowledge  of    ^  t^mnst 
the  defendant.     He  therefore  was  obliged  in  framing 
his  answer  to  their  plea,  to  follow  the  time  fixed  by 
them ;  besides  the  time,  after  all,  is  left  uncertain  only 
for  a  few  minutes  more  or  less,  and  the  alibi  does  net 
depend  upon  so  nice  a  calculation.     The  second  objec- 
tion is,  that  the  appellee  had  no  right  to  put  upon  the 
record  the  acquittal  upon  the  former  indictment*    But 
the  construction  put  upon  the  statute  of  the  3  H.y.c.j* 
is  not  the  true  one.     That  act  only  took  away  the  plea 
of  autrefois  acquit,  or  autrefois  attaint,  but  did  not  ap- 
ply to  a  case  like  the  present*   The  statute  preserved  the 
right  of  appeal,  and  prevented  the  acquittal  from  being 
a  bar;  but  for  collateral  purposes  the  Court  may,  and 
do  take  notice  that  there  has  been  an  acquittal*     Casteli 
V.  Bambridge  and  Corbet^  2  Strange  854*,  where  the 
Court  bailed  Bambridge  because  he  had  been  acquitted. 
And  even  supposing  the  appellee  not  to  have  a  right 
to  plead  this,  still  enough  will  remain  upon  the  re- 
plication to  be  an  answer  to  the  counterplea.     But  it  is 
said  the  appellee  has  no  right  to  set  up  counter  pre- 
sumptions   of  innocence*      The   case  in  Fiizherbert 
pL  1 54.  shews  that  fresh  matter  may  be  alleged  by  the 
defendant,  and  it  would  be  extremely  hard  if  it  were 
not  80*    [Lord  EUenborough  C.  J.     If  one  party  has  a 
right  to  state  facts,  the  other  party  must  have  the  same 
right;  for  a  presumption  means  a  conclusion  drawn 
fimn  the  whole  evidence,  and  the  whole  evidence  must 
therefore  be  stated*]    If  it  were  not  so  there  might  be 
a  complete  suppressio  veri,  for  they  might  take  care 
Dot  to  state  any  thing  in  their  plea  which  was  &Ise, 

but 
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1818.        but  at  the  same  time  might  omit  every  thing  which 
""""^        made  for  the  other  party,  and  the  appellee  could  gain 
d^ofju/         nothing  by  traversing  such  a  plea,  for  the  issue  must 
be  found  against  him  notwithstanding  all  the  other  cir- 
cumstances favourable  to  him  were  proved  at  the  triaL 
Then  supposing  the  replication  to  be  right  in  stating 
fresh  matter,  how  does  the  case  stand  ?    Man^  AshfoH 
leaves   Mary  ButUr\  house  at  about  a  quarter  past 
four;  she  has  then  one  mile  and  a  quarter  to  walk  to 
the  pit;  allowing  twenty  minutes  for  this,  which  under 
all  the  circumstances  is  too  short,  it  brings  the  time 
at  which  she  arrives  'at  the  pit  to  25  minutes  before 
five.     Now  where  is  Abraham  Thornton  then  ?  He  is 
seen  at  Holden^s  house  by  four  witnesses  above  all 
suspicion,  at  a  distance  of  more  than  one  mile  and  a 
half  from  the   pit.     Now   besides  this,   there  is   the 
running  about,  there  is  the  pursuit,  there  is  the  nqpe, 
and  lastly  the  murder,  to  be  committed;   all  which 
must  have   taken    some    time:   suppose  a  quarter  of 
an  hour  is  allowed  for  all  this,    that  will   bring  the 
time  at  which  Thamion  must  be  supposed  to  have  left 
the  pit  to  ten  minutes  before  five^  the  very  period  of 
time  when  he  is  seen  talking  with  a  man  of  the  name 
of  John  Haydon  one  mile  further  on :  so  that  then  he 
was  more  than  two  miles  and  a  half  from  the  pit. 
The  replication  then  goes  on  to  carry  him  by  the 
testimony  of  other  persons  in  a  regular  course  on  his 
road  to  his  father's  house  at  Castle  Bronmkh.    If  this 
be  so,  it  is  not  only  improbable,  but  impossible  that  he 
could  have  committed  the  murder;  and  the  replicati<m 
therefore  is  a  complete  answer  to  the  counterplea. 

The  last  point  is,  that  if  judgment  on  this  demurrer 
be  given  for  the  appellee,  it  must  be,  not  that  he  be 

allowed 
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allowed  bb  wager  of  battel,  bat  that  the  appellor  take  1818. 
nothing  by  his  writ,  and  that  the  appellee  go  thereof 
without  day.  And  though  this  is  not  the  prayer  of  the 
replication,  still  if  the  appellee  be  entitled  to  it,  the 
Court  will  ex  officio  award  the  true  judgment,  as  is 
laid  down  in  PUmden^  66.  And  in  Le  Bret  v.  PapiUony 
4  JSos/,  502.,  the  Court  held  that  they  might  and  ou(|^t 
eic  officio  to  give  such  judgment  on  the  whole  record  as 
ought  to  be  given  without  regard  to  the  issues  found,  or 
to  any  imperfection  in  the  prayer  of  judgment  made  cm 
dther  side.  In  RastoTs  Entries,  ;o.  there  is  a  record 
of  this  sort*  The  appellee  there  waged  his  battel,  to 
which  there  was  a counterplea  of  an  indictment;  repli- 
cation nnl  del  record,  and  prayer  that  the  defendant  may 
be  admitted  to  wage  his  battel.  The  Court  issued  a 
certiorari  to  the  coroner  to  return  the  indictment;  who 
returned  that  he  had  no  such  indictment :  whereupon 
the  appellee  prayed  the  judgment  of  the  Court,  that  the 
writ  of  appeal  might  be  quashed;  and  the  Court  gave 
judgment  that  he  shonld  go  thereof  without  day.  (a) 

IBqyley 

{a)  The  following  abstract  of  the  pleadiogf  in  this  case,  in  Xastsl, 
was  read  by  Mr.  Justice  Mf^i,  having  been  abstracted  hj  Mr.  D'talhy 
from  the  origiml  record,  which  was  produced  in  court : 

Smyth  v.  Ruston,  Hepet,  and  Others.  mi,  14  Hen.  6. 

Ro.  61. 

C9VttiryS%.^  Thomas  Smyths  the  brother  and  ht\x  oi  Richard  Sn^th^ 
appeals  Richard  Rusica  and  Joha  Htpty  of  the  death  of  the  said  Richard 
Smytht  diaigiog  that  Z^nureace  IVytntanUy  committed  the  murder  on 
SuLgwrtaeii'day,  13  ^m.  6.;  ind  Robert  Rayle,  Richard  RuOon,  Hoary 
Aihoicy^  and  John  Hepey,  commanded,  abetted,  and  assisted  him.— 
Raaon  and  Uefey  appear,  and  Rastoa  pleads  thit  his  name  is  Raxtoa, 
which  be  is  r^ady  to  verify ;  and  as  to  the  felony  and  murdery  he  pleads 
not  guilty,  and  puts  himself  upon  the  country  ^  and  Smyth  doth  the 
fike, 

Sepoy  pleads  that  he  is  not  guilty,  and  this  he  is  ready  to  defend 
against  the  said  Thomas  by  his  body ;  and  therefore  he  wigcs  battel,  &c. 

Thomas 
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1818.  [BmfUjf  J.  There  there  was  a  fake  fact  alleged  in  the 
~~^~'  oounterplea.]  No  solid  distinction  can  be  taken  cm 
^MMf  that  ground,  for  here  the  rephcation  contradicts  the 
countcrplea,  and  the  demurrer  admits  the  fiicts  oon- 
taiued  in  the  replication  to  be  true.  Suppose  after  the 
battel  had  been  awarded  the  plaintiflT  should  confess  the 
appeal  to  be  false,  dr  that  the  murdered  person  were  pro- 
duced alive  in  court,  would  the  Court  permit  the  battd  to 
proceed  ?  These  are  not  imaginary  cases,  for  Bro.  Abr. 
Appeal^   pi.  15 1.  13  H. 4.   and  1 1  22. 2.    the   plaintiff 

71mr«j  Smjth  replici.  that  Rmshn  is  al  well  koown  by  thai  oamc  as 
bf  the  name  of  Huxton,  and  prays  that  ^liis  may  be  inqaired  by  the 
country;  and  Hmtn  doth  the  like. 

And  he  says,  that  Htfty  oaght  not  to  be  permitted  to  wajrc  battel 
with  him*  because  h-  says  that  on  the  feast  of  Si.  Lawreace,  13  -fftmS^ 
be^re  B^^ert  Topcfyf,  coroner  of  the  city  of  CavtMiry,  upon  view  of  the 
boSy  of  Hicbard  Smyth^  by  the  oath  of  twelve  jurors  it  was  pmeotedt 
That  tFymtsntty  committed  the  murder,  and  that  Ba^k^  JUai9»,  Atki^ 
hy,  and  Hefty  commanded,  Bca  && ;  and  this  he  is  ready  to  «erify«  ftc 
mad  he  prays  judgment  that  the  said  ysia  Sefey  may  not  be  adodtttd 
to  wage  battel,  &&  And  he  prays  the  writ  of  our  lord  the  king  to 
be  directed  to  the  coroner  to  certify  the  indictment ;  and  it  is  granted 
to  him,  returnable  in  one  month  of  Easter,  wheresoerer,  ftc> 

And  the  sild  John  Hefty  uith,  that  there  is  not  any  sodi  recoid  of 
any  such  indictment  as  the  said  TboniMs  Smyth  has  alleged;  and  this 
he  is  ready  to  verify ;  and  thereupon  he  prays  judgment*  tmd  AM  he 
may  he  tdmittei  to  VM^e  haitel  with  the  said  Thomas. 

The  trial  of  the  issue  with  HiutoH  is  .put  off  until  tTynsinltyt  the 
principal*  be  in  some  manner  lawfully  convicted.  And  Jtmstm  aad 
Hepey  are  admitted  to  bail. 

la  one  month  of  Easier t  Smyth  comes  by  his  attorney t  and  Etatm  and 
Hefey  in  their  proper  persons.^  And  the  coroner  returned  that  there 
ii  not,  nor  doth  there  remain  with  him,  any  indictment  agauist  the 
laid  Jeha  Hefty  of  the  death  aforesaid.  Whereupon  the  said  Jeka 
Mefey  prays  that  tht  eripnal  wn/  of  of  peal  may  he  altogether  foashtJoMd 
vacated,  and  that  he  may  be  dismissed  by  the  Court  here.— Cuiia  non 
advisatur  -^  Upon  which  day  is  given  to  the  octave  of  5t  Joha  the 
Baptist*    And  Euston  and  Mepty  are  again  delivered  to  bail. 

At  which  day  come,  as  well  Thomas  Smyth  by  his  attorney  as  Autoa 
and  Hepty  in  their  proper  persons >{  and  Hcpey^  as  before,  prays  that 
the  original  writ  of  appeal  may  be  altogether  quashed,  &c 

Whereupon  h  is  considered,  That  the  said  John  Hepey,  as  to  the  stk  of 
the  said  ThonaSi  do  p  theretf  -without  day,  &(• 

10  acknow- 
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acknowledged  bis  appeal  to  be  felse^  and  in  the  year-        1818* 
book,  8  H.  4.  f.  17.  tbe  party  supposed  to  be  dead  wiis  '" 

produced  in  court.    Now  what  distinction  was  there        agmnsi 
between  those  cases  and  the  present?    The  replication       ■o*"Toif. 
here  asserts  fiu:ts  which  make  it  equally  impossible  for 
the  appellee  to  be  guilty,  and  these  &cts  are  by  the 
demurrer  admitted.      Bractoriy    lib.  3.    c  20.   f.  1494 
Item  fit  mentio  de  die  ad  quod  aadem  ratio  poterit  as* 
signari  et  etiam  alia  quia  si  appellatus  docere  poterit 
per  certa  judtcia  et  proborum  hominum  testificationem 
se  eddem  die  juisse  alibi  ita  quod  nullo  modo  prateumi 
posset  contra  ipsum  quod  interesse  posset  tali  facto 
tali  die  propter  locum  ita  remotum  quod  hoc  esset  im^^ 
posaibil^  tunc  cadet  intentio  appellantis.  (a)     FletOf 
lib.  I.  c.  34.  sec  28.  is  to  the  same  eflfect    An  admis- 
sion of  the  falsehood  of  the  appeal  can  never  come  too 
late;  for  Staunford^  fo.  178.  L  lays  it  down  that  even 
upon  the  field  of  battel,  an  acknowledgment  that  the 
appeal  is  false,  is  equivalent  to  a  vanquishment    The    \ 
i4>pellee^  therefore,  is  on  this  point  also  entitled  to  judg- 
ment.   Notwithstanding  then  the  opinion  of  the  learned 
persons  and  foreign  writers  cited  on  the  other  side  as  to 
the  inconvenience  or  impiety  of  this  mode  of  trial,  still, 
if  it  be  the  right  of  the  appellee,  the  Court,  whatever 
may  be  the  consequences,  will  award  it  to  him,  unless 
upon  the  cases  and  authorities  last  cited,  they  should  be 
of  opinion  that  he  is  entitled  to  their  judgment  that 
the  writ  of  appeal  be  quashed,  and  that  he  go  thereof 
without  day. 

C^iify  in  reply.    It  is  not  necessary  to  discuss  the  ^'^' 
first  point  made  on  the  other  side,  because  it  is  admitted 

(«)  By  the  word  intentio  Bracton  means  the  count  or  dedantion. 
The  phraie  it  taken  from  the  citiI  law,  which  it  if  well  known  he 
made  his  model  at  fu  as  he  wai  able. 

Vol.  L  H  h  thftt 


Thornton. 
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1818.        that  the  counterplea  must  bring  the  case  within  some  o. 
'"'"'^       die  exceptions.    There  is  no  authority  for  saying  that 
timusi        the  presumption  of  guilt  must  arise  from  one  angle 
fiict;  for  the  mainour  itself  involves  many  fiu^  viz.  that 
the  property  was  stolen,  its  identi^,  and  its  being  found 
on  the  prisoner,  and  the  instances  given  by  Bradon  are 
all  <^a  complicated  nature  being  a  collecti<Hi  of  drcnm- 
stanoesi  from  the  whole  of  which  taken  together  the 
guilt  is  presumed*    It  is  admitted  that  Staunfifrd  is  a 
direct  authority  for  the  counterplead  but  it  is  contended 
that  his  is  not  good  authority:   h^  however*  is  an 
author  of  considerable  wdght,  and  was  a  Judge,  and  he 
is  spoken  of  by  Lord  Coke  with  the  highest  approha- 
tion«    Pulton  also,. who  wrote  at  a  subsequent  time, 
and  who  was  himself  an  author  of  ccMisiderable  note^ 
adopts  the  law  as  laid  down  by  him.     The  instances  put 
by  Braetan  are  by  no  means  cdnclusive  of  guQt,  nor  are 
thqr  stronger  than  the  case  stated  in  the  countoplea. 
[Lord  EUenbonmgh  C  J.     Whatever  might  be  die 
opinion  which  the  Court  might  now  form  of  such  cases, 
still  the  Courts  then  seemed  to  have  considered  diat 
they  would  not  admit  of  denial.    You  are  to  bring 
your  case  within  some  of  these  exceptions ;  and  in  order 
to  do  so,  must  you  not  shew  that  here  there  can  exist 
no  doubt  ?    Bcyley  J.   The  instances  at  that  time  went 
beyond  the  rule.     That  does  not  prove  the  rule  to  be 
wrong  which  was,  diat  battel  should  only  be  ousted 
where  there  was  no  doubt  of  the  guilt  and  at  that  time 
these  instances  went  that  length.]    As  to  the  objecdon 
to  the  form  of  this  counterplea  that  it  does  not  state  the     { 


cucumstances  as  fiicts,  but  only  that  diey  iqppeared  to 
divers  credible  witnesses  to  be  so^  that  has  already  re- 
ceived an  answer,  and  if  it  were  held  to  be  a  good  ob- 
jection, sdll  there  would  be  aufficient  left  in  the  coon- 

teiplea, 


I 


TaOKNTON. 
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terplea,  to  oust  the  appellee  of  his  wager  of  batteL  1818. 
Then  as  to  the  replication,  there  is  no  authority,  which  "~^ 
has  been  quoted,  which  warranU  it;  and  if  the  reason  _  ^Jiw  * 
given  for  receiving  the  counterplea  be  good,  namely, 
that  there  is  some  evident  or  probable  matter,  and  so 
something  upon  which  a  jury  are  to  determine,  that 
will  apply  with  additional  force  against  admitting  this 
replication  as  an  answer  to  it,  for  from  the  replication 
there  appears  to  be  a  contradiction  of  facts  upon  which 
it  is  peculiarly  the  province  of  a  jury  to  decide;  so 
that  the  very  circumstances  stated  in  the  replication 
strongly  shew  that  this  case  ought  to  be  decided  by  a 
jury,  and  not  by  the  wager  of  battel.  And  as  to  the 
last  point,  that  the  judgment  must  be  that  the  appellee 
go  without  day,  the  rule  was  well  laid  down  in  Baooen 
V.  Shapcoit^  i  East,  544.  «  That  where  one  pleads  a 
&ct  which  he  knows  to  be  false,  and  a  verdict  be  against 
him,  the  judgment  is  final ;  but  upon  a  demurrer  to  a 
plea  in  abatement,  there  shall  be  a  respondeas  ouster, 
because  every  man  shall  not  be  presumed  to-  know  the 
matter  of  hiw  which  he  leaves  to  the  judgment  of  the 
Court.''  And  that  was  a  demurrer  to  a  replication  to 
a  plea  in  abatement,  which  is  very  similar  to  this  pre- 
sent case.  As  to  the  precedent  cited  from  Bastalj  two 
answers  may  be  given  to  it.  First,  that  there  a  false  fact 
was  pleaded,  which  distinguishes  it  from  the  present 
case:  and,  secondly,  that  according  to  jFZ^o,  lib.  i.  c.34« 
Ind  BractoTiy  lib.  i.  c  20.  fol.  140.  it  appears  that  an 
iq)peal  of  murder  was  not  sustainable  if  there  had  been 
previously  no  coroner's  inquest.  That  facf,  therefore, 
appearing  on  record  by  the  coroner's  return  in  Basialf 
the  Court  might  well  give  judgment  that  the  defendant 
Aould  go  without  day.  But  in  Fitzkerbert,  pi.  154. 
where  one  was  appealed  of  the  robbery  and  said  that 
Hh2  he 
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18 1«.        he  would  defend  himBelf  «<  par  son  mayn/'  to  which  the 

— —        appelknt  replied,  that  he  had  broken  prison;  on  which  a 

^H^j^"      writ  was  *ied  to  the  sheriff  who  returned  the  same  tarde; 

T«)»NToii.    ^^^^  ^jjj^jj  ^Yie  appellee  shewed  a  charter  of  pardon  as 

to  the  breaking  of  prison,  and  it  was  allowed :  the  Court 

there  did  not  give  judgment  for  the  appellee  generally, 

'l>nt  only  that  he  should  wage  his  battel.     At  all  events, 

therefore,  the  Court  now  will  only  give  judgment  in  this 

t  ^at  the  appeUee  be  allowed  his  wager  of  battd. 


Lord  EllkSboboOgh  €.  J.    The  cases  whiA  have 
^  been  cited  in  this  argument,  and  the  others,  to  whidi 

*  we  ourselves  have  referred,  shew  very  distinctly  that  the 
general  mode  of  trial  by  law  in  a  case  of  appeal  is  by 
battel,  at  the  election  of  the  appellee,  unless  the  case 
be  brought  within  certiun  exceptions.  As,  finr  instance, 
where  the  appellant  is  an  infant,  or  a  woman,  or  above 
sixty  years  of  age^  or  where  the  appellee  is  taken  with 

*  the  mjunour,  or  has  broken  prison.  Now,  in  addition 
to  all  these^.  there  is  the  case  where  great  and  violent 
presumptions  of  guilt  exist  against  the  appellee^  which 
admit  of  no  denial  or  proof  to  the  contrary.  Without 
going  at  length  into  the  discussion  of  the  circomstanoes 
disclosed  by  the  counterplea  and  replication,  here  it  is 
quite  sufficient  to  say,  that  this  case  is  not,  like  those  in 
BractOHy  one  which  admits  of  no  ^denial  or  proof  to 
tlie  contrary.  The  consequence  therefore  roust- be^ 
that  the  usual  and  constitutioBal  mode  of  trial  must 
take  places  unless  indeed  in  respect  of  the  Pluntiff 's 
havings  by  the  counterplea,  declined  the  wager  of  bat- 
tel, the  judgment  of  the  Court  now  must  b^  thai  the 
defendant  should  go  without  day.  Upon  which  point  I 
pronounce  no  opinion  at  present,  but  wish,  jf  it  be 
necessary,  to  hear  a  further  argument 

Batubt 
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Batley  J.    I  am  of  the  same  opinion.    This  mode        1818; 


AtaroKD 


of  proceedings  by  appeal,  is  unusual  in  our  law,  being 
brought,  not  for  the  benefit  of  the  public,  but  for  that  'Igaha" 
of  the  party,  and  being  a  private  suit,  wholly  under  his 
controul.  It  ought,  therefore,  to  be  watched  very  nar- 
rowly by  the  Court;  for  it  may  take  place  after  trial 
and  acquittal  on  an  indictment  at  the  spit  of  the  king; 
and  the  execution  under  it  is  entirely  at  the  option  of 
the  party  suing,  whose  sole  object  it  maybe  to  obtain  a 
pecuniary  satisfaction.  One  inconvenience  attending 
this  mode  of  proceeding  is,  that  the  party  who  institutes 
it  must  be  willing,  if  required,  to  stake  his  life  in  sup- 
port of  his  accusation.  For  the  battel  is  the  right  of 
the  appellee  at  his  election,  unless  he  be  excluded  from 
it  by  some  violent  presumption  of  guilt  existing  against 
him.  On  going  through  the  whole  of  these  proceedings 
they  do  not  raise  in  my  mind  that  violent  presumption 
which  is  by  law  required  to  oust  the  appellee  of  his 
wager  of  battel.  Some  parts  of  the  counterplea  are 
insufficiently  alleged.  With  respect  to  those  parts  of 
the  counterplea  where  it  is  stated  tliat  certain  facts  ap- 
peared and  were  manifest  to.  divers  credible  witnesses, 
that  i^  in  my  opinion  not  a  proper  mode  of  alleging 
those  &cts,  and  therefore  the  Court  ought  not  to  take 
them  into  th^ir  consideration.  On  the  whole,  however, 
I  think  that  there  is  not  sufficient  on  the  face  of  these 
proceedings  to  justify  the  Court  in  refusing  the  batteL 
As  to  the  effect  which  this  decision  again«t  the  counter- 
plea may  produce,  and  what  must  be  ultimately  the 
judgment  of  the  Court,  whether  that  the  appellee  be 
allowed  his  wager  of  battel  or  go  without  day,  I  have 
not  at  present  made  up  my  mind.  It  may  be  a  que»- 
don  to  be  considered  by  the  appellant  whether  ho 
wishes  any  further  judgment  to  be  given. 

Hh  3  Abbod^ 
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ASBFORO 
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Abbott  J.  I  am  of  the  same  opinion,  that  thb 
codnterplea  is  not  sufficient  to  oust  the  appellee  of  his 
wager  of  battel.  The  appeal  seems  to  have  been  in  its 
origin  a  challenge^  and  the  party  accused  was  allowed 
to  wage  his  luttte],  unless  in  certain  excepted  cases:  as 
for  instance,  where  the  appellant  was  an  infiuit,  or 
maimed,  or  above  sixty  years  of  age,  or  a  woman;  and 
perhaps  it  was  for  this  amongst  other  reasons  that  a 
woman  was  allowed  to  appeal  only  in  one  case,  viz.  that 
of  the  death  of  her  husband.  So  in  the  case  of  an  ap- 
prover, if  the  person  claiming  to  be  so  was  a  woman, 
an  infant,  maimed,  or  above  sixty,  he  was  not  allowed 
to  be  an  approver,  and  for  this  reason,  that  in  sudi 
cases  the  defendant  would  lose  his  wager  of  battel. 
2  Hale's  P.  C  233-  This  shews  the  nature  of  this  pro- 
ceeding, as  being  in  its  origin  a  challenge  (a),  and  that 
the  battel  was  the  right  of  the  appellee  at  his  election, 
unless  certain  exceptions  existed.  Then  has  this  ap- 
pellant brought  himself  within  any  of  those  excqptions 
which  entitle  him  to  decline  the  wager  of  battd  ?    It  is 

{a)  This  seems  to  be  utisfactorily  made  out  in  *'  An  argument  for 
constrain^  largely  tJie  right  of  the  appeUee  to  insist  00  the  trial  hj 
battle,"  by  M,  J.  Kendall^  F.  A.  S.,  third  edition,  x8xS ;  and  the  kamed 
writer  gives  the  ancient  form  of  the  count  from  the  assizes  of  Jtrm" 
salem,  by  which  it  clearly  appears  that  the  appellor  gave  the  challeage 
in  case  the  appeUee  denied  the  charge  made  against  him.  The  title 
of  the  chapter  in  the  assizes  of  JerusaJem  is  this :  **  Qui  vcant  laire 
Apeau  de  Murtre,  et  Ic  Mnrtrier  est  en  la  Court  present,  que  il  doit 
faire  et  dire  quant  il  i*a  apel^.** 

The  chapter  runs  thus :  "  Qui  veaut  maintenant  faire  Apeau  de 
Murtre,  d'ome,  on  de  feme,  on  d'enfaot,  qui  ait  este  murtri  et  mottre 
a  Court,  si  com  est  derant  dit,  et  celui  ou  cele  que  il  veaut  apcler  est 
present  en  la  Court,  il  doit  faire  dire  en  la  Court,  par  son  OMiseil. 
*  sire,  tel  se  dame  a  vous  de  tel,  qui  la  est,  qai  a  tel  mnitri;  eise  U 
U  note,  il  est  frest  qm  il  en  prettve  de  sm  tors  centre  le  stem,  et  f»e  il  U 
renie  mart  ou  recreant  en  ime  onre  dou  jour/  et  vees  ci  son  gage  :*  et  nome 
tous  trois,  I'Apeioir  et  TApel^,  et  le  murtri  Lors  a'agenouilie  rAptleoir 
devant  le  Seignor,  et  li  tent  son  gage."  Assizes  et  Bona  Usages  ds 
Royaume  de  Jerusnlem;  tires  d'un  Manuscrit  de  la  Blbliotheque  Vatl- 
cane.  Par  Jean  d^Ihelin^  Comte  de  Jifhe,  &&  Ace.  ^nris,  1690. 
foL  chap.  IxxxTiL 

said 
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said  that  he  has  done  8o>  by  pleading  a  violent  presump-  1818. 
tion  of  guilt  against  the  appellee.  Now  as  to  this  the 
rule  is  to  be  found  in  Bracton.  The  presumption  must  agMiut 
be  strong  and  vehement,  so  as  not  to  admit  of  denial^ 
or  proof  to  the  contrary.  It  must  be  so  strong,  vehe* 
meat,  and  incapable  of  contradiction,  that  the  Court 
might  be  warranted^  in  awarding  execution  thereon. 
It  is  not  necessary  to  consider  whether  the  instances  of 
the  rule  put  by  Bracton  are  or  are  not  of  this  descrlptiozv 
I  think  they  are  not  But  at  the  time  when  Bractcn 
wrote  they  w^re  so  considered,  and  it  was  on  that  ground 
that  they  were  put  as  instances  of  the  rule.  I^  there* 
fore,  there  were  no  insufficiency  in  the  mode  of  aver- 
ring the  fiu^ts  stated  in  the  coimterplea,  and  if  all  the 
circumstance  there  stated  were  well  pleaded,  still  I 
should  be  of  opinion  that  they  did  not  amount  to  a 
presumption  of  the  kind  mentioned  by  Bracton,  name- 
ly, one  so  strong  and  vehement  as  tabe  incapable  of  con? 
tradiction.  The  defendant  therefore  is  entitled  to  this  his 
lawful  mode  of  trial  What  the  consequences  of  deciding 
that  this  counterplea  is  insufficient  may  be,  the  Cou]:t 
will,  if  necessary,  take  further  time  to  consider. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  coun- 
terplea, either  taken  alone  or  coupled  with  the  replica- 
tion, is  not  sufficient  to  oust  the  appellee  of  his  wager 
of  battel.  It  appears  upon  the  counterplea  that  the 
appellee  and  Mary  Ashford  were  together  in  the  night 
of  the  26th  o(  May.  There  are  several  circumstances 
of  a  suspicious  nature^  as  to  what  passed  between  them, 
stated.  It  appears  that  they  separated  in  the  course  of 
that  night,  and  that  Maty  Ash/brd  went  alone  to  Butler's 
house.  It  is  not  stated  that  they  ever  met  again.  There 
is  no  allq^ation  to  this  effect,  nor  is  there  any  circum- 
H  h  4  stance 
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]818.         stance  stated,  inconsistent  with  the  idea  tliat  she  might 

have  accideotally  fallen  into  the  pit  through  giddiness 

against  and  loss  of  blood.  All  the  saspicious  circumstances 
before  alluded  to  might  have  happened  before  the  sqMh 
ration  took  place,  and  then  no  motive  could  nmaia 
why  any  murder  should  have  been  committed.  In 
addition  to  this,  the  replication  states  an  alibi,  which 
aflbrds  a  strong  presumption  in  fiivour  of  the  inno- 
cence of  the  appellee^  and  must  be  taken  conjomtly 
with  the  counterplea  into  the  consideration  of  the  Cooit 
The  judgment  of  the  Court  therefore  on  this  demurrer 
must  be  with  the  appellee. 

Lord  Ellenborough  C.  J.  Tlie  general  law  of  the 
land  is  in  favour  of  the  wager  of  battel,  and  it  is  oar 
duty  to  pronounce  the  law  as  it  is,  and  not  as  we  mtty 
wish  it  to  be.  Whatever  prejudices  therefore  may 
justly  exist  against  this  mode  of  trial,  still  as  it  is 
the  law  of  the  land,  the  Court  must  pronounce  judg* 
mcnt  for  it. 

Ourney  then,  on  the  part  of  the  appellant,  prayed 
time  for  a  day  or  two  to  consider  whether  the  appellant 
would  wish  to  have  any  fiirther  argument  on  the  point 
about  which  the  Court  entertained  doubts:  which  was 
granted. 

Lord  Ellenborough  C.  J.  Let  there  be  entered 
on  the  record,  curia  advisare  vult. 

A/Wijjr,  And  now,  Gumey  appeared  for  the  appellant,  and 

^/ri/ aoih.  J    1       ^  , 

Stated  that  be  prayed  no  further  judgment.     Where^ 

.  upon,  by  consent  of  both  parties,  the  Court  oidered 

that  judgment  be  stayed  on  the  appeal:    and  that 

the  appellee  be  discharged.     The  proceedings  were 

II  then 
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then  handed  over  to  the  crown  side  of  the  court»  1818, 

and  Thornton  was  immediately  arraigned  by  Mr.  JBor-  . 

lax  on  the  appeal,  at  the  suit  of  the  king,  to  which  he  _  mgmma 
pleaded  instanter  *<  autrefois  acquit'* 

The  Atlomey-General  then,  being  pretent  in  court, 
confessed  the  plea  to  be  true.  Whereupon  the  Court 
gave  judgment  that  the  appellee  sliould  go  thereof 
without  day.  The  appellee  was  immediately  dis<- 
charged. 


Bennett  against  Clough  and  Another.        ^^^^^ 

^  jtfrfi  9lh. 

A  CTION  by  plaintiff,  a  sub-distributor  of  stamps  at  A  parcel,  con- 

Chorley  in  Lancashire,  against  the  defendants  who  note^  stamps, 

were  proprietors  of  a  coach  running  from  Manchester  ^enttxAhy 

through  Charley  and  Preston  to  Carlisle,  for  140/.  being  rf^SSi "w"" 

the  value  of  a  parcel  which  had  been  sent  by  that  con-  ^^^^^^'^^ 

veyance  and  which  had  been  lost  by  the  way.    The  ?t^«»^-  ^eld, 

parcel  was  directed  to  Samuel  Staniforth^  Esq-y  Ldver'  against  the  car- 

pool,  (the  stamp  distributor  there,)  and  contained  two  drcomstance 

Bank  post  bills  of  50/.  each,  40^.  in  Bank  of  England  ^ompanyinif 

notes,  and  some  stamps.    In  the  cross-examination  of  pn7,Ji*JJci^" 

Mr.  Henry  Bennett  the  plaintiff's  son,  who  proved  the  f^Wcncc  that 

value  and  contents  of  the  parcel,  it  further  appeared,  them,  so  as  to 

that  there  was  contained  in  the  parcel,  a  letter  sealed  within  the  pro- 

and  directed  to  Mr.  Staniforthj  but  of  the  contents  of  4"  g?3.  c!st. 

which  he  could  give  no  account,  not  having  ever  seen  enactTthatthc 

prohibition  to 
send  letters    > 
otherwise  than  by  the  post  shall  not  extend  to  letters  sent  by  any  common  carrier  with 
and  for  the  purpose  of  being  deltrered  with  the  goods  that  th^  letter  concerns:  and  that 
the  defendant  not  having  proved  the  letter  to  relate  to  any  other  subject-matter,  was 
Uabl  t  for  the  Tihie  of  the  parcel    •«  -£^#*^ .  #-  ^*V^    r^^C;rn^ 

them. 
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1818.        them.    Bcn/Uy  J.)  who  tried  the  cause  at  the  last  assizei 

for  the  Gonnty  of  Lancaster^  thought  that  this  did  not 

«%Mnst  prevent  the  plaintiff  from  recovering  for  the  value  of 
the  parcel,  but  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit  if  the  Court  should  be  of  a  different 
opinion*    And  now 

Scarlett  moved  to  enter  a  nonsuit.    The  question 
depends  on  42  6.  3*  c  8i.  by  the  fifth  section  of  which 
it  is  enacted,  <*  that  no  one  shall  send  any  letter  or 
letters,  packet  or  packets  of  letters  otherwise  than  by 
the  post,  or  by  and  with  the  authority  of  the  Post- 
Master-  General,  on  pain  of  forfeiting  5/."    It  was  there- 
fore illegal  to  send  this  packet,  being  within  the  express 
prohibition  of  the  act;  and  the  plaintiff  cannot  recover 
for  its  loss,  unless  in  the  opinion  of  the  Court  it  Alls 
within  the  proviso  mentioned  in  that  act     That  proviso 
is,  *<  that  the  act  shall  not  extend  to  subject  any  perscm 
to  any  such   penalty  or  forfeiture  as   aforesaid,  for 
sending  or   causing  to  be  sent  or  conveyed,  or  for 
tendering  or  delivering  in  order  to  be  sent  or  con- 
veyed any  letter  or  letters  which  shall  respectively  con- 
cern goods  sent  by  any  common  carrier  of  goods^  and 
wliich  shall  be  sent  wilh^  and  far  the  purpose  of  being 
delivered  with  the  goods  that  such  letter  or  letters  do 
concern^  without  hire  or  reward,  profit  or  advantage,  for 
the  receiving  or  delivering  the  same.''     Now  this  was 
not  a  letter  accompanying  goods:  for  the  principal 
contents  of  the  parcel  were  bank  notes,  and  though 
there  were  certainly  a  few  stamps  also  in  it,  yet  the 
pkintiffdid  not  seek  to  recover  anything  for  than. 
At  any  rate  it  must  be  a  letter  concerning  the  goods  to 
bring  it  within  the  proviso,  and  the  plaintiff  therefore 

13  ought 
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ought  to  have  proved  this  by  giving  some  evidence  of        1818. 
its  contents,  which  was  not  done.    But 


Bbnnktt 

agawt 

Clouoh. 


Tke  Court  thought  that  the  Defendant  ought  to 
have  given  prima  facie  evidence  that  the  letter  did  not 
concern  the  goods  sent  in  the  parcel  in  order  to  have 
laid  a  foundation  for  his  objection.  The  parcel  con- 
tained stamps,  and  the  letter  was  directed  to  the  stamp 
distributor  at  Liverpool^  the  presumption  therefore  is, 
that  this  letter  which  accompanied  the  stamps  related 
to  them.  Illegality  is  never  presumed:  on  the  con- 
trary every  thing  must  be  presumed  to  have  been 
legally  done  till  the  contrary  is  proved. 

Rule  refused. 


Brandram  and  Others  against  Whartok. 

A  CTION  by  plaintiflfs  as  indorsees,  against  the  de-  one  «f  two 

fendant  as  the  drawer  of  a  bill  of  exchange  for  ^^""^^^^^^ , 
1C40/.  of  which  HardAjy  Otley  and  Co.  were  the  ac-  cJ^^nec^Jc- 

fwii  ,  comcf  bank- 

ceptors.     Plea,  i.  General  issue.     2.  That  the  cause  rupt,  andun* 

of  action  did  not  accrue  within  six  years,  and  issues  mission  the  in- 

thereon.     At  the  trial  before  Lord  EUenboroughj   at  a°debt*(bqroiid 

the  London  sittings  after  Michaelmas  term,  it  appeared  Jjj*  brnTfor*"^ 

in  evidence,  that  the  defendant  for  several  years  acted  ^^\  *®***»  *<^» 

^  and  they  ex« 

as  the  clerk  of  Henry  Houghton  and  Co.     That  firm  ^i^^  t^^  bill 
consistmg  of  Henry  Houghton^  John  HumphreySf  and  they  then  held 
Philip  Carrickf  who  traded  as  general  merchants  as  anVaftJrwwds 

receive  a  diri- 
Tidend:    Held, 
in  an  action  by  the  indoriees  of  the  bill  againit  the  tolfcnt  partner,  that  the  statute  of 
limiutioni  was  a  good  defence,  althoogh  the  dlTidend  had  been  paid  by  the  assignees  of 
the  bankrupt  partner  within  six  years. 

well 
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1818.  well  as  insurance  brokers;  that  in  the  year  iSotf,  the 
"^^  defendant  was  admitted  into  partnership  with  them  as 
flf^MMst  to  one  fourth  of  the  insurance  business  only.  Both 
firms  however  continued  to  trade  under  the  name  of 
Henry  Haugkion  and  Co.  It  appeared  further,  that 
in  Februofyf  1810,  Hardy^  OUey  and  Co.  being  in- 
debted to  the  Insurance  ttousej  the  latter  drew  the  bill 
of  exchange  in  question  upon  them,  which  was  duly 
accepted,  and  the  bill  was  then  indorsed  over  by 
Houghton  to  the  plaintifi,  who  did  not  then  know  that 
there  were  two  distinct  houses  of  Henry  HoughUm  and 
Co.,  or  that  the  defendant  was  a  partner  in  either. 
Before  the  bill  became  due,  HarA^  Otley  and  Ca 
became  bankrupts,  and  in  March,  181 1  a  commission 
of  bankruptcy  issued  also  against  Henry  Houghton  and 
John  Humphreys,  under  which  the  joint  estate  of  the 
mercantile  house  was  applied.  The  plainUfi  under 
that  commission  in  proof  of  a  debt,  on  the  14th  Mey, 
181 1,  swore^  that  Houghton  and  his  partners  Hum- 
phreys and  Carrick  were  indebted  to  them  m  the  sum 
of  2ioo/.  upon  the  balance  of  accounts,  for  goods  sold 
and  delivered  by  them  to  the  mercantile  house  of 
Henry  Houghton  and  Co.,  for  which  tliey  had  received 
no  security,  except  the  bill  of  exchange  upon  which 
this  action  was  founded.  In  respect  of  the  debt  thus 
proved,  the  plaintiff)  had  received  a  dividend  within 
six  years  before  the  commencement  of  the  action. 
Upon  these  &cts,  it  was  insisted  on  the  part  of  the 
plaintiffs  on  the  authority  of  the  case  of  Jacksony. 
Fairbank  (a),  that  the  payment  of  the  dividend  by  the 
assignees  of  HoughUm  was  a  virtual  acknowled^eot 

by 


Whakton. 


IN  THE  Ff  nY^XlOHTH  YxAR  OF  GEORGE  IIL  46S 

by  one  of  two  debtors  jointly  liable^  and  was  there*       181 8, 
fore  fully  su£Bcient  to  revive  the  debt  as  acainst  the        ~— 

BlANOKAM 

defendant  Lord  EUenborough  C.  J.  considered  the  agmna 
quesdon  very  doubtful,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiff  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit :  and  a  rule  having  accord- 
ingly been  obtained  for  that  purpose  by  Scarlett  in 
Hilary  term  last, 

Marryattf  Gumey^  and  Campbell  sh&nedi  cause.    It  is 
quite  clear  that  a  part  payment  of  a  debt  by  a  sole 
debtor  will  be  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations* 
Whitcomb  v.  JVhiting  (a)  went  one  step  further,  and  de» 
cided  that  a  part  payment  by  one  of  several  persons 
jointly  liable  will  have  a  similar  effect  Then  came  the  case 
o(  Jackson  v.  Fairbank  {b\  which  is  an  authority  to  shew 
that  the  payment  of  a  dividend  by  the  assignees  of  one 
joiat  debtor  who  has  become  bankrupt,  is  sufficient  to  re- 
vive the  debt  as  against  the  other  solvent  partners.  That 
case  governs  the  present     Here  a  dividend  has  been 
received  by  the  plaintiffs  under  Hougkton*s  commission 
upon  a  debt  of  21  oo/.,  partofwhich,  viz.  1540/.,  was 
secured  by  this  note.     In  effect,  therefore,  a  dividend 
has  been  received  upon  this  note,  which  was  exactly  the 
case  oi  Jackson  v.  Fairbank.    It  is  said  that  the  proof 
here  was  a  debt  for  goods  sold  and  delivered,  but  that  is 
the  usual  mode  of  proving  a  bill  of  exchange  or  pro- 
missory note.     The  consideration  is  first  stated,  and 
then  an  exception  is  made  of  the  bill  or  note.    The 
form  is  given  in  Cooki%  Bankrupt  Laws,  appendix, 

(«)  Dwgl  652.  C^)  %  H.  Bi(uk,  540. 

P-39- 
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pk  39.  The  exception  is  in  effect  an  assertion  by  the 
holder  of  the  bill  that  it  is  still  valid,  and  an  admission 
i^mnu  of  this  is  made  on  the  other  side  by  the  bankrupt,  by 
the  payment  of  the  dividend.  Then  that  brings  the 
case  to  Whitcomb  v.  Whiting  of  an  acknowledgment  of 
the  debt  by  a  party  jointly  liable  for  it  And  the  case 
of  Wood  V.  Braddici  {a)  supports  the  same  principle. 

Scarlett  and  PuUer  in  support  of  the  rule.  This  is 
not  the  case  of  an  acknowledgment  within  six  years  of 
a  person  jointly  liable  for  the  debt ;  for  the  dividend 
paid  was  paid  on  a  debt  for  goods  sold  and  delivered, 
due  to  the  plaintifis  from  the  mercantile  house  of 
Houghton  and  Co.,  in  which  the  defendant  had  no  in- 
terest. To  bring  this  case  within  the  authority  of 
Jackson  v.  Fairbank  the  dividend  should  have  been  paid 
on  the  bill  of  exchange  itself.  As  to  the  precedent 
cited  from  Cook^^  Bankrupt  Laws,  that  makes  the  other 
way.  For  where  the  proof  is  of  a  bill  of  exchange  in 
the  hands  of  an  indorsee,  which  b  the  case  here,  the 
course  is  not  to  prove  the  consideration  and  except  the 
bill,  but  to  prove  the  bill  itself.  (£)  It  is  a  well-known 
rule,  that  the  commissioners  of  bankrupts  will  not  re- 
ceive proof  of  any  debt  unless  accompanied  by  an  exhi- 
bit of  all  the  securities  which  the  creditor  may  hold  for 
it,  and  he  must  produce  them  all,  even  though  the  notes 
or  bills  of  exchange  which  he  so  holds  may  be  fbiged, 
overdue,  or  paid.  But  still  these  securities  do  not  fonn 
the  debt  proved,  nor  is  the  attention  of  the  bankrupt  or 
his  assignees  called  to  them  specifically :  and  it  wotdd 
be  going  very  far  to  say,  that  the  mere  production  of 

(«)  I  Tmui.  104.  {h)  CeAtt  B.  L.  Apf.  f.  41* 

an 
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an  instrument  in  compliance  with  a  peremptory  rule  of       1818. 

lawy  and  to  which  the  bankrupt  is  not  called  upon  to 

object,  can  be  taken  as  an  acknowledgment  by  him  that 

the  party  producing  it  has  a  valid  claim  in  virtue  of  the     Wharton. 

instrument  so  produced.     In  Jackson  v.  Fairbank  the 

proof  was  of  a  debt  due  upon  the  note  itself:  here  the 

debt  proved  is  for  goods  sold  and  delivered,  and  exists 

wholly  independent  of  the  bill  of  exchange;  which  is  a 

material  distinction  between  the  two  cases.     There  is, 

therefore,  here  no  acknowledgment  within  six  years  of 

any  debt  existing  on  this  bill  of  exchange  either  by 

Houghion  or  the  defendant,  and  the  debt  therefore  is 

barred  by  the  operation  of  the  statute. 

Lord  Ellemborough  C.  J.  This  doctrine  of  re»^ 
butting  the  statute  of  limitations  by  an  acknowledg- 
ment other  than  that  of  the  party  himself,  began  with 
the  case  of  Whitcomb  v.  Whiting,  (a)  By  that  decision, 
where  however  there  was  an  express  acknowledgment 
by  the  actual  payment  of  a  part  of  the  debt  by  one  of 
the  parties  liable,  I  am  bound.  But  that  case  was  full 
of  hardship.  For  this  inconvenience  may  follow  from 
it;  sappdse  a  person  liable  jointly  with  thirty  or  fortjr 
others  to  a  debt,  he  may  have  actually  paid  it,  may 
have  had  in  his  possession  the  document  by  which  that 
payment  was  proved,  but  mvBj  have  lost  his  receipt: 
then,  though  this  was  one  of  the  very  cases  which  the 
statute  was  passed  to  protect,  he  may  still  be  bound, 
and  his  liability  be  revived  by  a  random  acknowledg- 
ment made  by  some  one  of  the  thirty  or  forty  others 
who  may  be  careless  of  what  mischief  he  is  doing,  and 

(fl)  Dmt^.  651. 

who 
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181&  who  may  even  not  know  of  the  payment  which  hai 
— •  been  made.  Beycmd  that  case,  therefore,  I  am.  not 
^MHst  prepared  to  go»  so  as  to  deprive  a  party  of  the  advan- 
tage given  him  by  the  statute,  by  means  of  an  implied 
acknowledgment*  No  case  can  be  cited  except  Jdekstm 
V.  Fairbank{a),  where  this  has  been  done,  and  in  that 
case  there  is  wanting  one  material  circumstance  which 
exists  in  Whitcomb  y.  Whitingj  for  in  the  latter  case 
the  party  who  revived  the  debt  by  his  acknowledg- 
ment, became  himself  liable  to  contribute  to  it,  but  in 
Jackson  v.  Fairbanks  the  acknowledgment,  besides  being 
a  constructive  one^  was  made  by  parties  who  never  coald 
be  called  upon  for  contribution.  This  case  goes  still 
further,  for  here  the  party,  who  in  the  proof  of  his  debt 
excepts  the  security,  does  it  merely  in  compliance  with 
the  requisition  of  the  law,  by  which  he  is  compelied  to 
except  all  his^^ecurities  whether  available  or  otherwise. 
He  produces  therefore  this  bill  of  exchange  amongst 
the  rest,  subject  to  all  its  accompanying  invalidities. 
This  therefore  can  furnish  no  sufficient  evidence  of  an 
acknowledgment,  so  as  to  revive  a  debt  otherwise  ex- 
tbguished  by  the  operation  of  the  statute.  On  the 
distinction  between  express  and  implied  acknowledg- 
moits,  I  however  found  myself,  and  as  no  exprsss 
acknowledgment  exists  in  this  cas^  I  think  the  judg- 
ment mnst  be  given  for  the  defendant 

Bayley  J.  I  think  that  in  this  case  the  defendant's 
plea  of  the  statute  of  limitations,  has  not  been  answered. 
The  cases  cited  of  Whitcmb  v.  Whiting  and  Wood  v. 
Bra4dick  furnish  a  very  different  principle.     There 

(a)  %fffihJBlacL  340. 

the 
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die  party  who  was  jointly  liable  made  the  acknowledge-  1818. 
ment  against  his  own  interest.  For  he  then  became  — — 
himself  liable  to  contribute  to  the  payment  of  the  debt.  ejaittst 
But  here  it  is  quite  different.  The  situation  of  the  W"**^®''' 
party  making  the  acknowledgement  is  materially  altered* 
He  f^ecome  a  bankrupt  and  is  no  longer  liable  to 
contribution.  Besides  it  is  by  no  means  clear  that  he 
knew  that  this  debt  was  eyer  proved  against  him.  How 
then  can  he  be  supposed  to  have  acknowledged  a  debt, 
of  the  proof  of  which  under  his  commission  he  may  have 
been  wholly  ignorant.  It  is  said,  indeed,  that  the  plain- 
tiff signed  Houghton^ a  certificate  for  the  sum  of  2100/., 
and  that  Houghton  by  accepting  it  must  be  considered  as 
having  assented  to  this  proof  of  the  debt;  but  it  must 
be  recollected  that  Houghton  at  that  time  was  materially 
interested  in  obtaining  his  certificate,  and  in  the  signa- 
ture of  the  plaintiff  to  a  large  amount.  This  case  is 
also  distinguishable  from  that  of  Jackson  v.  Fairbanks 
although  certainly,  for  the  reasons  stated  by  Lord  EUen^ 
boroughy  1  should  doubt  of  the  propriety  of  that  deci- 
sion. Here  the  proof  under  the  commission  is  for 
goods  sold  and  delivered.  It  is  indeed  assumed  that  if 
this  bill  had  not  been  available  against  Wharton^  that  it 
would  not  have  been  necessary  to  except  it  in  the  proof 
of  the  debt :  but  this  is  a  fallacy,  for  suppose  that  the 
house  in  which  Wharton  was  interested,  had  been  dis- 
charged by  the  laches  of  the  holder  of  the  bill  and  that 
afterwards  the  mercantile  house  had  promised  to  pay. 
Then  although  Wharton  would  be  exempt,  still  the  bill 
would  be  a  security  due  from  the  mercantile  house,  and 
it  would  be  necessary  to  except  it  in  the  proof  of  the 
debt  under  the  commission.  I  am,  therefore,  of  opinion 
Vol.  I.  I  i  that 
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1818.         that  in  this  case  the  rule  for  entering  a  nonsuit  should 
be  made  absolute. 


Bkandkam 

against 
Wharton. 


Abbott  J.  If  it  were  necessary  in  tliis  case  to  over- 
rule Jackson  v.  Fairbanks  I  should  require  further  tiine 
to  consider  it,'  although  I  am  by  no  means  satisfied 
that  that  was  a  sound  or  good  decision.  This  case  is, 
however,  not  precisely  the  same  as  that.  The  proof 
there  under  the  commission  of  bankruptcy  was  of  die 
same  instrument  upon  which  the  action  was  afterwards 
brought  Here  it  is  not  so.  The  proof  here  is  of  a  daim 
for  goods  sold  and  delivered,  and  the  bill  of  exchange  is 
only  incidentally  introduced.  Now  there  is  a  material 
distinction  between  a  case  where  the  instrument  is  the 
ground  of  the  claim,  and  where  it  is,  as  here,  onlj  inci- 
dentally introduced.  Where  it  is  the  ground  of  the  claim 
it  is  the  interest  both  of  the  bankrupt  and  his  assignees 
to  attend  to  it,  and  to  examine  into  the  circumstances 
under  which  it  is  produced.  But  in  the  other  case  it  is 
not  so  necessary;  fbr  the  introduction  or  omission  of  it 
does  not  increase  or  diminish  the  sum  on  which  the 
dividends  are  payable.  There  being  this  distinction 
between  this  case  and  Jackson  v.  Fairbanks  and  not 
being  willing  to  extend  that  case  any  further,  I  am  of 
opinion  that  the  plaintiff  in  this  case  must  be  nonsuited. 

HoLBOYD  J.  I  am  of  the  same  opinion,  that  in  this 
case  the  plaintiff  must  be  nonsuited.  The  debt  proved 
under  the  commission  was  not  one  to  which  Wharton 
was  a  party.  It  was  a  debt  due  from  Houghton  and 
Co.  for  goods  sold  and  delivered,  and  for  which  thb 
bill  had  been  given  as  a  security.     Now  whether  that 

security 
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security  were  available  or  not,  still  at  aU  etents  ib^re        1818. 
was  the  debt  dne  for  the  goods,  on  which  the  same  diyi-     ^^^^^^^^ 
dend  would  be  receivable.    The  payment,  therefor^        ^^n^t 
of  this  dividend  does  not  amount  either  to  an  actual  or 
virtual  acknowledgement  ^t  there  was  any  money  due 
on  the  l>ill,  and  therefore  cannot  take  the  case  out  of 
the  operation  of  the  statute. 

Rule  absolute  for  entering  a  nonsuit. 


SouTHwooD,    Assignee  of  J.  Eobrooke,   a   J^^(f^^ , 
Bankrupt,  against  Taylor. 

AUCTION  by  plaintifl^  as  assignee  of  J.  Edbroo/x,  a  A  nU  of  the 

bankrupt,  for  goods  sold  and  delivered,  and  on  the  baDkniptrafter 

money  counts.   Plea,  non  assumpsit,  and  notice  of  set-off,  ropi^l^ba'"'^* 

that  bankrupt  before  his  bankruptcy  was  indebted  to  "^mhs'^brforT 

the  defendant  on  a  promissory  note^  &c    At  the  trial  J*»«  commiision 

■^  "  issued,  n  since 

before  Holroj/dJ.^  at  the  last  assizes  for  the  county  of  the  46  G.  3. 

Somerset^  it  appeared  that  the  bankrupt  being  indebted  to  ^le  hy^h'e 

the  defendant  in  1 00/.,  in  December  1 8 1 5  absconded;  that  p^t  b^the^" 

early  in  February  1 8 1 6  the  bankrupt's  effects  were  put  up  ^^^^^^^  *"** 

to  sale  by  auction,  and  that  the  defendant  purchased  at  ihe  bankrapt 

^  *  ^         having  become 

such  sal^  goods  belonging  to  the  bankrupt,  for  which  a  purchaser, 

1  <•  -•  ^1  «•  I  rii       ^**  holdcn  (in 

he  afterwards  refused  to  pay,  allegmg  that  the  bank-  an  action 
rapt  was  indebted  to  him  in  a  larger  sum  upon  the  al^ignee  for  the 
promissory  note.      On  the  30th  4pn7  1816,  a  com-  ^^"dsj'to^i^ 
mission  of  bankrupt  issued,  founded  upon  an  act  of  entitled  to  set 

^  *  off  against  such 

banfcmptqr  committed  in  the  preceding  January^  under  claim,  ihe  debt 

wBich  the  plaintiff  was  appomted  sole  assignee.  The  from  the  bank- 
rupt ;  this  coti- 
stituting  a  rm- 

toal  credit  between  the  bankrupt  and  nidi  creditor  within  the  meaning  of  the  46  G.  3. 

I  i  2  learned 


Taylor. 
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learned  Judge  thoDght»  that  as  tbe  sale  took  place 
more  than  two  months  before  the  date  of  the  com- 
aiaiust  misssion,  it  was  to  be  taken  as  if  there  had  been  no 
prior  act  of  bankruptcy,  and  that  tbe  def<»idaDt  was 
entitled  to  his  set-ofE  The  plaintiff  was  therefore 
nonsuited,  with  liberty  to  move  to  oiter  a  Terdict^  and 

Moore  now  moved  accordingly.  This  is  not  the 
subject  of  set-off;  inasmuch  as  the  sale  being  after  an 
act  of  bankruptcy,  constituted  a  debt  to  the  assignee, 
and  not  to  the  bankrupt;  and  therefore  the  debts  are 
not  muhudj  and  for  the  same  reason  it  does  not  con- 
stitute a  mutual  credit.  The  46  G*  3.  ^«  135*  s.  3.  does 
not  extend  the  privilege  of  setoff,  but  only  applies  to 
cases  **  where  there  has  been  mutual  credit,  between 
the  bankrupt  and  any  other  person."  The  debt  there- 
fore must  be  contracted  by,  or  the  credit  given  to  the 
bankrupt :  here  the  debt  was  contracted  to  the  assagnee, 
and  therefore  it  is  a  case  not  within  the  third  section  of 
the  statute. 

Lord  Ellenbouough  C.  J.  The  46  G.  3.  c.  135- 
s.  I.  enacts,  <*  that  all  dealings  with  any  bankrupt 
which  shall  have  been  entered  into  more  than  two 
calendar  months  before  the  date  of  the  commission, 
shall  notwithstanding  any  prior  act  of  bankruptcy  be 
good  and  effectual  to  all  intents  and  purposes  whatso* 
ever,  as  if  such  prior  act  of  bankruptcy  had  not  taken 
place,"  Then  comes  sect.  3.  which  says,  that  •*  where 
there  has  been  mutual  credit  given  by  the  bankrupt 
and  any  other  person,  or  mutual  debts  between  the 
bankrupt  and  any  other  person,  one  debt  ot  demand 
may  be  set-off  against  anotlier,  notwithstanding  any 

prior 
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prior  act  of  bankruptcy  before  the  credit  was  given  to,        1818. 
or  the  debt  was  contracted  by  such  bankrupt,  in  like        — ^— 

SourHwooD 

manner  as  if  no  such  prior  act  of  bankruptcy  had  been  against 
committed,  provided  such  credit  was  given  to  the 
bankrupt  two  months  befdre  the  issuing  of  the  com- 
missiim."  The  first  section  therefore  makes  the  present 
sale  to  all  intents  and  purposes  as  if  no  prior  act  of 
bankruptcy  had  existed.  In  other  words  it  makes  it 
a  sale  by  the  bankrupt,  and  a  credit  giv«i  by  him* 
Then,  at  the  time  of  the  sale  there  was  a  mutual 
credit  existing  between  th^  defendant  and  the  bank- 
ropt,  and  then  the  third  section  applies  and  gives  the 
defendant  the  right  of  set-off,  which  he  has  claimed. 
The  form  of  declaring  as  for  a  sale  by  the  assignee  is 
wrong,  for  such  sale  having  taken  place  more  than 
two  months  before  the  date  of  the  commission,  must 
be  taken  as  a  sale  by  the  bankrupt,  and  not  by  the 
assignee.  The  declaration  should  therefore  have  been 
in  the  bankrupt's  name,  and  then  it  is  obvious  that  the 
objection  taken  at  the  trial  could  not  have  been 
available. 

Per  Curiam.  Rule  refused^ 

The  King  og-ain^^  The  Inhabitants  of  Cheshunt.  weimsiaf^ 

April  I5tli. 

1^  WO  justices,  by  an  order,  removed  John  Blacherhy  A  pauper  em- 
•■^•/••itf*  1  •  \^     fi  wwr  »  »         »"»•  »      ployed  M  a  U- 

and  his  family  from  the  parish  of  Waltham  Holy  bourer  by  the 
Crou  in  the  county  otEssex^  to  the  parish  of  Cheshunt  nancc,°having 

previously 
occupied  a 
home  at  an  annual  rent  of  7/.,  which  wa«  then  purchased  by  the  Boaid,  ttiU  con- 
tinued to  reside  in  part  of  the  premises,  at  a  weekly  rent  of  ai-»  which  was  deducted 
out  of  hb  wages,  and  during  such  last  occupation  he  also  occupied  a  shop  (the  shop  and 
house  together  being  of  the  •nnusi  ▼alue  of  10/.)  and  upon  his  dismiual  from  his  employ- 
ment he  gave  up  possestion  of  the  house  as  required  :  Held  that  his  last  occupation  of  th& 
house  was  not  as  tenant,  but  as  serrant,  and  that  no  settlement  was  thereby  gained. 

lis  in     ' 
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1818.        in  the  county  of  Hertford.    The  ■esst^MK  on  appeal 
confirmed  the  order,  and  stated  the  followtiig 


The  Rmo 

tt^ainu        The  pauper  John  Blackerby  waa  a  labourer  in  tlie  ( 
lanu  of '     ployment  of  the  Board  of  Ordnance,  in  the  gunpowdo* 

CUESUOMT. 


manufactory  at  Wcdtham  Hobf  Cross.  After 
upwards  of  two  years  in  a  house  in  that  parish  at  an 
annual  rent  of  7/.,  it  was  purchased  by  the  Boards  sund 
a  part  of  the  premises  having  been  taken  from  it,  ke 
continued  to  live  in  it  at  a  weekly  rent  of  two  shiUii^s^ 
which  was  deducted  from  his  wages*  The  Board  of 
Ordnance  had  several  other  houses  in  tValiiam  Hofy 
Cross  for  their  labourers,  who  paid  weekly  rents  for 
them,  but  inhabited  them  so  long  only  as  Uiey  oondnued 
in  the  employment  of  the  Board.  When  the  paaper 
was  dismissed  from  the  employment,  he  was  reqnirted 
to  give  up  the  key  of  the  house,  which  he  at  first  re- 
fused to  do,  but  after  a  short  time  gave  it  to  the  person 
appointed  to  succeed  him  in  the  house  by  the  super* 
intcndant  During  the  time  he  so  held  this  house  at 
2s.  a  week,  he  also  occupied,  for  a  space  of  timeexceed^ 
iug  forty  days,  a  shop  in  the  same  parish,  the  shop  and 
the  house  together  being  of  the  annual  value  of  lol. 
The  court  of  quarter  sessions  were  of  opinion  that  the 
occupation  of  the  house  under  the--above  circumstances 
did  not  operate  in  aid  to  confer  a  settlement  widun  the 
meaning  of  the  13  &  14  Car.  2.  c.  X2. 

Jessqpjp  and  £?fly,  in  support  of  the  order  of  sessions, 
contended,  that  this  was  not  a  coming  to  settle  within 
the  meaning  of  13  and  14  Car.  2.  The  pauper  ooca- 
pied  the  cottage  only  durmg  the  time  he  continued  in 
the  employment  of  the  Board  of  Ordnance.  This  was 
only  fo|:  the  more  convenient  performance  of  his  ser- 
vice; 
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vice;  and  the  relation  of  landlord  and  tenant  never 
existed,  which,  according  to  the  decisions,  has  uni- 
formly been  held  to  be  requisite,  The  only  difl^Ity 
arises  out  of  the  words  weekly  rent :  this  is,  however, 
an  incorrect  expression,  and  wholly  inconsistent  with 
the  other  parts  of  the  case;  and  it  is,  besides,  observ- 
able, that  the  weekly  rent,  as  it  is  called,  was  to  be 
deducted  out  of  his  wages.  It  is,  therefore,  quite  clear 
that  the  only  relation  which  subsisted  between  these 
parties  was  that  of  master  and  servant,  and  not  that 
df  landlord  and  tenant;  and  they  cited  Bertie  y^ 
BeaumonL  (a) 
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t8I8. 


The  Kino 

agaimt 
TKe  Inhabi- 
tants of 

CllBSHUNT. 


Hmx  and  fFalfin-d^  contra.  The  sessions  in  this: 
case  have  not  found  that  the  relation  of  landlord  and 
teaant  did  not  subsist,  but  only  that  the  occupation  of 
the  bouse  under  the  circumstances  was  not  within  the 
statute  13  and  14  Car.  2.  In  thb  case  the  tenement  is 
found  to  be  of  a  sufficient  annual  value ;  and  there  is 
the  drcumstance  of  a  weekly  rent,  payable  to  the  mas- 
ter, which  makes  this  case  stronger  than  the  case  of 
Rex  V.  Melkridge  (i),  to  which,  in  other  respects,  this 
case  bears  a  strong  resemblance.  For  there  the  pauper, 
who  was  the  herd  to  a  body  of  persons,  as  a  reward  for 
his  service,  had  the  occupation  of  a  house  of  10/.  an- 
nual  valuer  and  the  Court  held  that  sufficient  to  confer 
a  settlement;  and  the  circumstance  of  the  pauper's 
quitting  the  house  when  he  quitted  the  service,  is  by 
no  means  conclusive  ;  for  it  might  be  a  convenience 
to  the  pnuper  to  leave  the  house  when  he  was  employed 
elsewhere.    It  is  admitted  that  for  the  first  two  year& 


(j)  16  £ast,  33' 


(h)  iT.X:s99. 
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he 
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The  Kino 
agmmt 

The  Inhabi- 
Uius  of 

CilE»UyNT. 


he  occupied  this  house  as  tenant,  at  a  rent  of  7^,  and 
no  alteration  appears  to  have  been  made  subsequently, 
except  in  tlie  rent,  which  is  accounted  for  by  the  iact 
of  a  part  of  the  premises  being  taken  down ;  and  thqr 
cited  Bex  v.  Minster,  {a) 


Lord  Ellenborough  C.  J.    In  this  case  it  seems 
to  me  that  the  party  occupied  this  house  as  a  servant 
only,  and  not  in  the  character  of  a  tenant.     It  is  like 
the  case  of  a  coachman,  who  frequently  occupies  a 
room  over  the  stables;  but  such  occupation  is  m^ 
within  the  nteaning  of  13  and  14  Car,  2.     The  pauper 
here  was  divested  of  the  tenement  as  soon  as  his  service 
terminated.    He  quitted  the  possession  reluctantly,  and 
was  succeeded  by  the  person  who  succeeded  him  in  his 
employment  under  the  Board  of  Ordnance.    All  this 
clearly  shews  that  he  was  only  entitled  to  hold  it  during 
and  for  the  more  convenient  performance  of  his  service. 
If  the  Court  should  hold,  in  this  and  similar  cases» 
that  the  legal  relation  of  landlord  and  tenant  subsisted, 
it  would  become  necessary  to  turn  such  persons  out  of 
possession  by  the  regular  proceedings  in  ejectment,  and 
every  gentleman  having  twenty  or  thirty  cottages  in 
which  his  labourers  resided,  would  be  compelled  on  any 
change  of  their  service  to  have  recourse  to  such  means. 
This  would  be  productive  of  the  most  serious  inconve- 
nience.    Upon  the  whole  view  of  this  case,  I  think  it 
plainly  appears  that  the  relation  of  landlord  and  tenant 
never  did  subsist  here,  and  unless  that  were  so,  this  was 
not  an  occupation  within  13  &  14  Car.  S.,  andnosettle* 
ment  could  be  gained  by  it. 


(fl)  3^^S,%y6. 


Bayjut 
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Bayley  J.  I  am  of  the  same  opinion.  The  case  of 
THe  King  v«  Minster  only  decided  that  the  occupation 
of  a  tenement  which  was  wholly  unconnected  with  the 
senrice  would  confer  a  settlement,  but  that  the  occupa- 
tion of  one  connected  with  the  service  would  not.  In 
this  case  the  tenement  is  connected  with  the  pauper's 
senrice  under  the  Board  of  Ordnance. 
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The  Kino 

against 
The  Inhabi- 
tants of 
Chesuunt. 


Abbott  J.  If  the  case  had  stated,  instead  of  using 
the  words  weekly  rent,  that  the  pauper  lived  in  the 
house,  and  received  185.  and  not  20s.  per  week  wages, 
there  would  have  been  no  doubt.  And  I  consider  that 
in  substance  it  is  so  stated.  Here  the  relation  which 
existed  was  only  that  of  master  and  servant,  and 
not  that  of  landlord  and  tenant. 


HoLROYD  J.  concurred. 


Order  of  Sessions  confirmed. 


The  King  against  The  Inhabitants  of  Oadby.    nrednttdaj, 

April  15th. 

TJPON  an  appeal  against  an  order  of  two  justices,  by   The  premium 
which  Peter  Howard  and  Sarah   his  wife  were  p^htfiiar. 
removed  from  the  parish  of  Oadbu  in  the  county  of  ;'F<»n  the  hind- 

*  *'  •^  \n%  out  of  a 

Leicester^  to  the  parish  of  Humberstone  in  the  same   poor  apprentice 

,  .  ,.     .  ,1  1  ,  .  "«<^«J  not  be  set 

county,  the  sessions  discharged  the  order  subject  to  oi.tintheinden- 

the  opinion  of  this  court,  on  the  following  case:  at7rngth°  wch 

Peter  Howard,  a  poor  child  of  the  parish  of  Evington  Vjv^lTmlt. 

in  the  county  of  Leicester,  by  an  indenture  executed  by  *^^^^  ^^^J^  |"y 

himsel£  his  father,  and  John  Lander  his  master,  bound  '  9*  ^  40.,  and 

-  .         _  _  .  -r  ,*••!/•   XT      ,  ^^^  insertion  of 

nitna&x  an  apprentice  to  John  Lander  of  Humberstone^   tiie  premium 

being  reqnsred 
for  no  other  purpose  but  to  asceitain  the  amount  of  the  doty* 

for 
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L8L8.        for  sevea years.    The  pariah  offioera  of  EvUtgton^  pud 

all  the  expences  of  the  binding,  and  gave  the  maiter  a 

against        premium  of  one  guinea*    The  .expences  and  the  pv»- 

The  Inliabi-  .  ,  _  ^    ,  «.   i^  .  i.       ^ 

tanti  of        mium  were  paid  out  of  the  poor  rates  of  the  parish  of 
BoingUm.  The  premium  is  not  mentioned  or  inserted  in 
words  at  length  (but  is  entirely  omitted)  in  the  indenture. 
The  question  is,  whether  the  indenture  is,  or  ia  not 
void  on  account  of  that  omission. 


Oadbt. 


Grant  and  Marriott^  in  support  of  the  order  of 
sessions.  This  question  depends  on  the  construction 
of  the  8  Anne^  c.  9.  5. 39.  by  which  it  is  enacted,  that 
all  indentures  of  apprenticeship,  wherein  shall  not  be 
truly  inserted  and  written  the  full  sum  received  with 
the  apprentice,  or  whereupon  the  duties  payable  by 
that  act,  shall  not  be  duly  paid,  or  which ^hall  nol  be 
stfunped  according  to  the  tenor  of  that  act,  shall  be 
void.  The  fortieth  section  states,  that  nothing  in  that 
act  contained,  shall  be  construed  to  extend  to  charge 
any  master  with  the  payment  of  the  said  duties,  in 
respect  of  any  money  received  with  any  apprentice 
placed  out  by  the  parish  or  any  public  charity,  or  to 
require  the  stamping  of  the  indenture  in  such  cases. 
Thb  latter  section  therefore,  has  clearly  repealed  the 
former  section  as  to  two  of  its  requisites,  viz.  the  pay- 
ment of  the  duty,  and  the  stamping;  but  it  has  left 
untouched  the  third,  viz.  the  inserting  in  the  indenture 
the  sum  paid  with  die  apprentice.  And  there  m^t 
be  good  reason  why  this  should  be  so,  for  there  are 
several  acts  of  parliament,  which  give  to  magistrates  a 
power  of  interference  in  cases  where  die  sum  paid  with 
the  apprentice  does  not  exceed  5/.,  as  for  instance 
32  6.  3.  c.  57.,  and  that  act  distinctly  speaks  of  parish 
apprentices.     So  that  it  might  be  extremely  convenient 

that 
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that  die  jmcices  before  whom  the  apprentice  is  brought^        1818. 

shooU  see  upon  the  face  of  the  indentore,  wheAer        

they  had  jurisdiction  or  not.     In  many  cases,  the  ma-        a^ahut 
gistrates   have  power  to  award  the  apprentice's  fee     ^t*,!",***^'" 
to  be  returned,  as  was  done  in  the  case  of  Bex  v.       Oadit. 
Jahman  [a\  and  Hex  v.  Vandeleer  {b\  which  affords 
another  reason  why  the  legislature  might  choose  to  leave 
that  provision  of  the  thirty-ninth  section  unrepealed  by 
the  fortieth. 

Lord  Ellenborough  C.  J.  There  is  not  any  other 
statute  which  requires  the  insertion  of  the  premium 
paid  with  the  apprentice,  except  this  act  of  the  8  Anne^ 
the  fortieth  section  of  which,  exempts  indentures  lilce 
that  in  this  case,  both  from  the  payment  of  the  duty 
and  the  stamp.  Now  for  what  purpose  could  the  in- 
sertion of  the  sum  paid  be  required,  except  for  the 
purpose  of  calculating  the  duty  payable  thereon  ?  If 
indeed  the  legislature  had  stated  in  this  act,  any  other 
purpose  than  that  of  increasing  the  revenue^  there 
would  have  been  some  foundation  for  the  argument 
addressed  to  the  Court,  and  there  is  rarely  such  a 
penury  of  words  in  acts  of  parliament  as  could  induce 
me  to  think  that,,  if  they  had  any  other  object  in  view, 
the  legislature  would  not  in  some  corner  of  some  dause 
of  the  act  have  expressed  their  intention.  No  trace 
however  of  any  other  purpose  is  to  be  found.  Then, 
can  we  say,  when  no  reason  exists  for  which  the  in- 
sertion in  the  indenture  of  the  sum  paid  with  the 
apprentice  should  be  required,  still  that  such  insertion 
is  necessary,  and  that  without  it  dw  indenture  must  be 

(0)  i5«/iK68.  {h)  iStranxt^6f» 

void? 
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void?  I  think,  therefore,  that  in  this  case  the  sessions 
have  come  to  a  wrong  conclusion,  and  that  their  order 
must  be  quashed. 

Bayley  J.  I  am  entirely  of  the  same  opinion. 
This  is  a  revenue  act  and  contains  no  provisions  except 
those  relating  to  duties.  It  is  entitled  *'  an  act  for  lay- 
<^  ing  certain  duties  upon  candles,  and  certain  rates 
"  upon  monies  paid  with  clerks  and  apprentices." 
Then  although  the  thirty-ninth  section  in  terms  re- 
quires the  sum  paid' with  the  apprentice  to  be  inserted 
in  the  indenture,  yet  that  is  only  for  the  purpose  of 
raising  a  duty  thereon.  When,  therefore,  the  fortieth 
clause  exempts  parish  indentures  from  the  payment  of 
these  duties  it  entirely  supersedes  the  necessity  of  insert- 
ing the  sum  paid  in  the  indenture,  and  there/ore  the 
reason  for  the  provision  ceasing,  the  provision  itself 
ceases  to  be  necessary.  I  think,  therefore^  that  this  was 
a  valid  indenture,  and  that  the  sessions  were  wrong  in 
deciding  against  it. 

Abbott  J.  The  Court  ought  not,  without  seeing 
their  way  clearly,  to  hold  this  to  be  a  good  objection  to 
the  validity  of  an  indenture,  for  it  may  involve  questions 
of  considerable  importance,  such  as  the  freedom  of  a 
corporation,  and  the  following  of  a  profession.  The 
only  object  of  this  provision  in  the  clause  was  to  insuxt 
the  payment  of  the  duty.  Where  no  duty,  therefore, 
is  payable,  which  is  the  case  here,  that  reason  exists  no 
longer,  and  the  provision  itself  becomes  unnecessary. 

HoLROYD  J.  concurred. 

Scarlett  J  Phillips^  and  Francklin  were  to  have  argued 
against  the  order  of  sessions. 
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1818. 

The  King  against  The  Inhabitants  of  St.  John, 
in  Glastonbury. 

nr  WO  justices  by  their  order  removed  «7!b&i)aot^,  Jane  A  pauper,  by 
his  wife,  and  their  two  children,  from  the  parish  of  freehold  estate 
Saint  John  in  Glastonbury  in  the  county  o(  Somerset^  to  aLil\3'.nd1 
the  parish  o{  South  Petherton  in  the  same  county.     The  wVoTe'bdng^of 
sessions,  on  appeal,  quashed  the  order,  subject  to  the   *Jj*  ■KCj«p^c 
opinion  of  this  Court  on  the  following  case :  of  lo/.  does  not 

Job  Davis  the  pauper  was  bom  in  ther  parish  of  South   settlement,  it 
P^A^rfon,  where  his  parents  were  legally  settled.     In   nndc^thrrafc 
t8ii  he  went  to  live  in  the  parish  of  Saint  John  the  ]\^^^^''[^^^^ 
Baptist  in  Glastonbury^  and  there  occupied  for  more  should  come 
than  forty  days  a  house  and  two  pieces  of  potatoe   the  property 
ground  which  he  rented  of  three  different  persons  of  of  tenant. 
the  respective    yearly  value  of  5/.,  2/.,   and   2L  105. 
amounting  together  to  9/.  105.     In  addition  to   the 
property  so  rented,  he  at  the  same  time  occupied  a 
piece  of  freehold  land  of  his  own,  legally  conveyed  to 
him,  which  he  had  purchased  for  loZ.  and  built  upon, 
of  the  yearly  value  of  i/.  105. ;  but  before  the  order  of 
removal  was  made,  he  sold  and  gave  it  up.     The  house 
and  potatoe  ground  rented  by  the  pauper  not  being 
alone  of  sufficient  value  to  confer  a  settlement,  the 
question  submitted  to  the  Court  of  King's  Bench  is, 
whether  the  sessions  were  right  in  determining  that 
the  yearly  value  of  the  freehold  land  being  the  property 
of  the  pauper  might  be  added  to  the  yearly  value  of 
that  which  he  so  rented  so  as  to  settle  the  pauner  and 
his  family  in  the  parish  of  Saint  John  the  Baptist  where 
they  had  become  chargeable  before  their  removal. 

Moore 
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1818.  Moore  and  Adamj  in  support  of  the  order  of  sessicnf. 

"-"^  The  question  is,  whether  freehold  property  can  unite 
ngMHst  with  that  which  a  party  holds  in  the  character  of  tenant, 
taints  of  *'  SO  that  if  the  a^regate  annual  value  be  above  lo/^  he 
^ST.JoHw.in  uji^y  guju  ^  settlement  by  residing  thereon  forty  days. 
In  R.  V.  DorringUm  (a),  the  pauper  occupied  one  estate 
of  the  value  of  9A  per  annum  in  the  character  of  tenant, 
and  having  married  the  widow  of  the  owner  of  another 
cottage  oi  the  value  of  30s.,  resided  there  above  ioxtj 
days,  and  it  was  held  that  he  gained  a  settlement.  And 
in  R.  V.  Ctdnutoci  (6),  where  the  pauper  was  posteaed 
of  lands  of  the-aniHial  value  of  loA  in  Cidm$iockf  and 
afterwards  oceiq>ied  a  cottage  in  TMom  J3L  Margarets 
for  forty  days,  under  an  agreement  for  the  purchase  of 
it,  there  Was  a  similar  decision.  Those  cases  are 
strong  authorities  in  support  of  the  present  order;  Cor 
tbextf  as  here,  there  was  an  occupation  as  tenant  of  one 
part,  and  an  occupation  of  the  other  part  not  in  that 
character.  The  only  authority  to  be  relied  on  by  the 
other  side  is  Tie  King  Y.Bowness{c)y  as  to  which  it 
may  be  observed  that  there  this  point  came  only  inci- 
dentally before  the  Court,  and  was  not  the  main  ground 
of  the  decision  ;  for  there,  the  party  had  not  occupied 
the  tenement  for.  the  space  of  forty  days,  whidi  was  a 
decisive  objecdon  to  the  settlement.  And  besides,  the 
cases  of  R.  v.  Dorrington,  and  R.  v.  Culmstock  were  not 
then  cited  to  the  Court  in  the  argument.  In  R.  v. 
So^thBemfleet  (d)  the  Court  took  a  distinction,  that  there 
the  freehold  estate  was  not  occupied  by  the  pauper, 
but  was  let  by  him  to  another  tenant.     But  that  case 
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shews  that  if,  as  here,  be  had  occupied  both  at  once         1818. 
he  would  have  gained  a  settlement.  ^,    ^^^ 

egatnst 
The  Inbabi- 

C.  F.  WUliams  and  Erdme^  contnL     The  occupa-        tants  of 
lion  of  both  tenements  must  be  in  the  character  of  glasionburt. 
tenant.     The  words  of  13  &  14  Car.  2.  c.  12.  are,  that 
it  shall  be  lawful  for  two  justices  to  remove  persons 
coming  to  settle  on  any  tenement  under  the  yearly  value 
often  pounds,  if  likely  to  be  chargeable*     The  statute 
therefore  which  gave  the  two  justices  a  power  to  remove 
from  a  tenement  of  less  value  than  10/.  per  annum,  must 
have  contemplated  such  a  species  of  tenement  as  a  man 
might  by  law  be  removed  fiom,  if  of  less  than  that  value. 
Now  it  IS  quite  clear,  that  no  one  at  that  time  could  be 
removed  from  his  own  property,  whatever  its  annual 
value,  if  he  hod  it  by  descent,  or  if  by  purchase,  till 
9  G.  1.9  by  which  it  first  became  necessary  that  the  pur« 
chase  should  be  to  the  amount  of  30/.     The  conse- 
quence is,  that  a  man's  own  property  could  not  be  the 
species  of  tenement  contemplated  by  13&  14  Csn  2. 
If  so,  it  cannot  unite  with  the  property  which  is  within 
that  statute,  viz.  the  property  which  the  pauper  in  this 
case  occupied  as  tenant     This  was  expressly  so  ruled 
by  Lord  EUenboraugk  in  B.  v.  Baamess.     And  it  was 
not  an  obiter  dictum,  for  the  decision  of  that  case  mainly 
depended  on  it ;  and  though  the  other  Judges  assigned 
additional  reasons  for  the  decision  there,  they  did  not 
express  any  doubts  of  the  propriety  of  the  law  Idid 
down.     They  also  referred  to    the    observations    of 
hcmrence  J.  in  B.  v.  Hartley  (a),  and  to  the  case  of 
JR.  V.  South  Lynn,  {b) 

(a)  5-fi«/,44-  W  5^-»-664 

Lord 
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1818.  Lord  Elusnborough  C.  J.      The  argument  in  this 

""^^        case  has  brought  back  to  my  mind  the  decision  in  The 

Tlic  Kino  »    i  .   i     i         i  .  i    .      « 

agaiut         King  V,  Bawness*   I  tlunk  that  the  coming  to  settle  m  the 

The  Inhabi-  an  -.  •       ^  .1  ^  ^ 

tantr  of  1 2  &  14  Car.  2.  must  mean  a  commg  to  settle  as  tenant; 
ctlJsin"  Hi/'a^T  ^^  *^^  having  said,  that  persons  who  shall  come  to 
settle  on  a  tenement  of  the  value  of  lo^  shall  not  be 
removeable,  must  be  construed  to  imply  that  they  shall 
be  removeable  if  the  tenement  be  of  less  value.  Now  it 
is  clear  that  at  that  time  a  man  was  not  removeable 
who  resided  on  a  tenement  of  less  value  than  lo/L,  if 
that  tenement  were  his  own  property :  the  legislature 
therefore  could  not  have  contemplated  a  residence  on 
a  ^man's  own  property,  when  they  used  the  words, 
coming  to  settle  on  a  tenement  What  is  reported  to 
have  fallen  from  me  in  Rex  v.  Baamess^  was  certainly  not 
to  be  considered  as  an  obiter  dictum,  but  is  confirmed 
by  the  authority  of  Lord  Kenyan  and  Mr.  J.  Lawrence 
in  the  cases  cited. 

Batley  J.  I  am  of  the  same  opinion.  It  appears 
from  13  &  14  Car.  2.,  that  the  party  may  be  removed, 
if  he  comes  to  settle  on  a  tenement  of  less  than  10/. 
yearly  value ;  but  that  if  it  be  of  that  yearly  value  he 
cannot.  Then  the  legislature  must  by  the  word  tene- 
ment, have  contemplated  a  description  of  property, 
from  which,  if  of  less  than  10/.  yearly  value,  a  party 
could  be  removed;  now  if  the  property  were  his  own, 
he  could  not  at  that  time  have  been  removed  from  it, 
however  small  its  value:  and  therefore  it  seems  to  me, 
that  this  is  not  a  tenement  within  the  meaning  of 
13  &  14  Car.  2.  This  is  strongly  illustrated  by  the 
^  Sc  loW.  3*  c.  II.:  one  of  the  means  given  by  diat 
act,  by  which  a  certificate  may  be  put  an  end  to^  is  by 
14  taking 
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taking  a  lease  of  a  tenement  of  the  value  of  io2.;  from  1918. 

which  it  may  fiiirly  be  inferred,  that  the  legislature  -  -•    ■ 

thought  the   13  J^  14  Q(ir.2.  c.12,  applied  to  lease-  a^m^ 

holders  and  not  to  freeholders.      I  am  therefore  of  ^  unu^^of  ^ 

OpIPiWf  that  in  Ibia  ease  the  two  (enemenu  cannot  Gl.Asi9MBv!rT; 
unite  f0  a»  ta  giv^  the  pauper  a  legal  settlement  in  the 
piri^b  of  St.  John  isx  Gloiiwiujy. 

Abbott  J.  My  first  opinion  was,  that  thq  ^plaCa^ 
which  the  pauper  occupied  as  his  own,  and  that  which  he 
9i:wpied  a^  tenants  wqmUI  have  united  so  as  to  ^n&r  a 
s^tt)?Qi9ni9  it  they  were  jointly  of  the  annual  value  of 
I  oA  l^ut  th^  ^rgngient  has  satisfied  me  that  they  cannot  i 
and  that  the  coming  to  settle,  as  used  i^  the  statute^ 
means  a  coming  to  settle  in  the  character  of  a  tenant. 

Hpi^RQypJ.  I  own  that  nppn  this  pase  J  have 
entertained  conpid^r^We  dpubts,  whiph  are  pot  entirely 
removed.  The  statute  $^y^  that  pp  p^rsop  (^oiqipg  to 
settle  on  a  tenement  of  tbi?  value  of  loL  shall  be 
removeable.  That  is  certainly  saying  by  implication^ 
that  he  may  be  removed  if  the  tenement  be  of  lesa 
value.  Nqw  a  perspp  cannot  be  removed  frpm  his  pwn 
property  of  whatever  value  it  may  be^  and  therefore  it 
ajiould  seem  that  the  statqte  does  not  apply  to  a  man's 
own  property.  But  my  doubt  arises  from  this,  I  coi^ 
sider  that  the  statute  meant  to  enact,  that  when  a 
man  resided  forty  days  on  property  where  he  was  en- 
tided  to  reside,  he  should  gain  a  settlement  Now 
here  the  party  did  reside  forty  days,  and  was  irremove- 
able  all  that  time.  I  am,  therefore,  rather  inclined  to 
think  that  by  so  doing  he  did  gsdn  a  settlement. 

Order  of  sessions  quashed. 
Vol.  I.  K  k 
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1S18. 

TUand^.  PiCKMAN  a^diflSt  RoBSON. 

Afril  i6Ui.  ^^ 

Scire  fadts         f^OMYN  having  on  a  former  day  obtained  a  rule  nisi 

Julftur  Wore         for  setting  aside  a  scire  facias  which  had  been  erro- 

SStt'pS^nt    neously  directed  to  the  sheriff  of  Surrey  instead  of  the 

ofcotuonlf.      ^eriS  ot  London  where  the  original  action  had  been 

brongfaty 

Long  now  shewed  cause,  and  contended  that  it  should 
be  set  aside  only  on  payment  of  costs,  the  defendant 
having  entered  an  ^>pearance  to  the  scire  &cias;  and  he 
cited  PoekUngton  v.  Peck,  (a) 

Conynj  for  the  plaintiff.  In  Pocle  v.  Broadfield  («), 
the  Court  of  C.  P.  expressly  held,  that  plaintiff  might 
quash  his  own  writ  before  plea  pleaded,  without  costs ;  and 
in  TidiPs  Practice f  1 142.  that  is  stated  to  be  the  practice 
of  the  Common  Fleas :  and  it  is  very  desirable  that  the 
practice  of  the  two  courts  should  not  vary. 

The  Court  said,  that  as  the  defendant  had  been  put  to 
expenoe  by  plaintiff's  error,  it  was  reasonable  that  the 
defendant  should  be  paid  the  costs  thereby  incurred, 
and  the  rule  was  made 

Absolute  upon  payment  of  costs. 

{a)  z5/r.  638.  [h)  Barnes,  AZ^- 
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Beckwith  against  Wood  and  Another.  rbunday, 

Afril  1 6th. 

A  CTION  on  the  i  6.  2.  st.  a.  c.  5.  s.  6.  against  the  where  the 
defendants,  two  inhabitant  householden  of  the.  ^^^^^^[^^^ 
dty  of  Londcny  for  a  Reparation  in  damages  by  reason   «n'.^J«<* »  «««- 
of  the  bqrinning  to  demolish  the  dwelling-house  of  the   *"^  demanded 

arms,  was  de- 
plaintiff,  and  damaging  and  taking  away  a  large  quan-   tained,  and  the 

tity  of  fire-arms  by  persons  unlawfully,  riotously,  and  dared  that 
tumultuously  assembled.     Plea  not  guilty.    At  the  trial  rc"lMscd*th!^r 
at  the  London  sittings  after  last  Michaelmas  term,  it  '^'^^^^^^^^ 
appeared  in  evidence  that  the  plaintiff  was  a  gun  and  ^"^  ^^^y  ^^^ 
pistol  manufacturer  ia  Skinner-street^  and  that  on  the  breakihe win- 
id  day  of  December  1815,  seven  men,  one  of  whom  appa-  {r^^a^JT' 
rently  acted  as  the  leader,   and  held  in  his  hand  a  pll^pLTe  u'cd 
pistol,  entered  the  plaintiff's  shop  and  demanded  arms/  ^^^  of  the 

^  '  ^  arms  found  in 

that  one  Plait,  a  customer,  who  at  that  time  was  acci-   the  shop,  and 

-      ,  ,  cariicd  away 

dentally  in  the  shop,  remonstrated  with  the  person  so  others :  Held, 

acting  as  leader  on  the  Impropriety  of  his  conduct,  eTidenceofa 

when   the  latter  fired  his  pistol  and  wounded  Piatt.  dcJ2^iuh  the 

The  leader  was  secured  and  taken  to  the  upper  apart-  }«>"*«,  and  that 

^  '  "^  the  owner 

ments,  his  followers  having  quitted  him  when  the  pistol    ™^K*^t  rccoTcr 

,  "  ag:ain*tthc 

was  fired ;  they  soon,  however,  returned,  accompanied  hundred  a  re- 

by  a  mob  of  four  or  five  hundred  persons;  the  mob  damages  for 

insisted  that  the  person  so  confined  should  be  released,  Jo^thc  h7u«  "* 

and  threatened,  in  case  of  refusal,)  to  pull  the  house  ^}^^^'  *"**  ^° 

down :  they  then  entered  the  house  and  proceeded  to  t«*Uy  used  !o 

break  the  windows,  window-frames,  and  glass  presses  molishing ;  but 

in  which  the  different  articles  stood,  and  for  that  pur-  not  entitled  to 

pose  they  used  the  butt-ends  of  the  gim*  which  they  ^^^tlllht^ 

arms  carried 
away,  th'it  being  a  substantive  and  distinct  felony,  and  therefore  not  within  the  stat. 
16.  s.  jf.  1.  €.$. 

K  k  2  found 
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1818*        found  in  the  shop;  they  left  behind  a  great  number 

*""*""        which  had  been  thus  damaged  and  spoiled,  and  carried 

**!Stf"     away  ptbera :  and  it  was  sworn  by  several  witn^ssesa  that 

Waoiu        ^^  believed  the  house  would  have  been  pulled  down,  if 

ihe  mob  had  not  saeceeded  m  thar  purpose  of  liberat- 

ing  tk«r  leader.    The  jury  by  the  diraetioB  of  Lord 

M^iowtgkf  fomai  spedicaUy  64k  for  the  daBS|e 

done  to  the  house  Itself,  305^.  fer  the  damage  done  to 

die  guns  left  behmd,  and  91  li.  for  those  that  wsie 

tarried  away,  but  they  fbrtber  found  that  all  the  damsfs 

was  d<»e  in  prosecution  of  the  purpose  of  demolitioD. 

Kwmfys  in  Hikay  term  moved  for  a  new  trial,  ea 
the  ground  that  the  purpose  of  the  ■M)1s  waa  not  to 
demolish  the  houses  buttoprooure  aran;  fer  the  leader 
ftrat  called  for  arms,  and  his  followers  afterwards  stripped 
the  premise8ofalltheycouldfind,andifthemainpurpose 
of  the  mob  was  the  collection  of  the  arras,  and  not  die 
demolition  of  the  house,  then  it  waa  dearly  a  case  not 
within  the  statute:  JSMrromv.  Wrigit{a)  and  GrmAy 
V.  HigginbMam.  {b)  Bat  at  all  events,  the  taking  awsy 
of  the  arms,  in  respect  of  which  the  jury  have  gives 
pill,  damages,  wae  a  distinct  folony  of  itself  and  there- 
fore the  plaintiff  oould  not  recover  for  thai  lose  upon 
the  authori^  of  the  former  cases,  and  the  damages 
must  be  accordingly  rednoed. 

Lord  Elunboroooh  C.  J.  It  waa  in  evidence^  that 
^  purpose  of  pulling  down  the  house  waa  loadHy  pro* 
claimed  by  several  of  the  mob;  there  was  therefore 
a  disclosure  of  a  purpoee  eo-extensive  with  the  utmost 

(«)  iJB«r,  615.  W  i>.656» 

mischief 
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mischief  concen^lated  by  tbe  legblatore*    As  fkr  as        1818. 
the  damaire  to  the  house  is  concerned,  the  case  is       """" 
clearly  within  the  act,  and  Greasley  v«  Hi^vbattcm^        against 
is  aa  express  auibority  to  shew  that  the  pkinti£b 
ore  then  entitled  to  ^recover  as  well  for  the  injury   » 
to  the  hottte,  as  for  the  loss  they  have  sustained  by  the 
dainage  done  to  the  arms  which  were  used  for  the  pur- 
pose of  demolition.     The  other  point  however  is  vevy 
iit  to  he  considered,  and  theCourt  therefore  will  grant  the 
rule  to  reduce  the  damages;  but  not  for  the  new  tnaL 

Omme^  and  BoUand  now  shewed  causa  His  being 
m  remedial  law,  is  to  be  eoMtnied  liberally.  The  de- 
molitiosi  of  the  house  was  principally  eflTected  by  means 
of  tbe  armA  found  upon  the  premises;  the  iafbrenee, 
thenfon^  is,  thatidl  the  arms,  as  wdl  those  that  wereJeft 
upon  the  premiMB)  as  those  diat  were  carried  awqr,  were 
taken  originaUy  for  the  same  purpose ;  and  if  they  were 
so  taken,  then  it  would  not  constitute  a  distinct  and  sub- 
stantive act  of  felony.  In  QreasUg  ▼•  HigginbMom  the 
flour,  from  its  nature,  could  not  be  used  for  the  put^ 
pose  of  demolition;  but  here  the  arms  might  be,  and 
sonse  were  actually  00  usedc  then,  inasmuch  as  the 
arms  might  be  taken  ot^inally  for  the  purpose  of  de- 
rooHtion,  (in  which  case  the  subsequent  change  of  pur- 
pose would  not  make  the  original  taking  felonious;) 
and  as  the  jury  have  found  that  the  whole  damage  was 
done  in  proseootion  of  diat  purpose^  the  taking  awigr 
of  the  arms  in  this  case  did  not  oonstitute  a  folony,  but 
a  mere  trespass;  and  then  tbe  case  falls  within  tbe  ob- 
ject of  the  act  of  parliament,  which  was  to  give  to  the 
party  ipjured  the  same  remedy  which  (before  the  passing 
of  the  act)  he  would  have  had  against  the  individuals 
committing  the  trespass. 

K  k  3  Knaiass 
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1818*  Kncndys  and  Tindidy  contra,  were  stopped  by  the 

^  Court. 

Beck  WITH 
agmut 
Wood. 


Lord  Ellekborough  C.  X    The  statute  in  thb  < 
substitutes  a  remedy  against  the  hundred  in  the  place 
or  the  remedy  given  by  the  law  against  the  original 
trespassers ;  where  the  law,  therefore^  gave  no  sudi  v^ 
medy  the  statute  can  have  no  operation.     Now  what 
remedy  was  there,  in  the  case  of  a  felonious  taking, 
against  the  party  committing  tlie  felony  ?  The  injured 
party  might  indeed  prosecute,  but  could  have  no  remedj 
by  action,  and  that  being  so»  he  cannot  by  the  statute 
have  a  remedy  against  the  hundred.    .Here  there  was 
a  distinct  felony:  the  arms  were  carried  away  in  a 
tumultuous  manner,  and  it  was  the  interest  of  the  per- 
sons who  took  them  not  to  injure  them ;  for  they  meant 
to  use  them  in  their  proper  and  usual  way.    Under 
.  these  circumstances,  I  am  of  opinion  that*  the  plaintiff 
cannot  recover  against  the  hundred  for  the  value  of  the 
arms  thus  stolen;  and  consequently  that  the  verdict 
must  be  to  that  extent  reduced.     The  finding  of  the 
jury,  that  all  the  damage  was  done  in  the  course  of 
demolition,  can  make  no  diflference;  for  there  was  no 
evidence  on  which  such  a  verdict   could  be  legally 
founded. 

Bayley  J.  I  am  of  the  same  opinion.  This  is  a 
case  of  a  distinct  felony ;  before  the  statute  passed  no 
action  could  have  been  brought  against  the  individuals 
concerned  in  it;  and  consequently  no  action  can  now 
be  brought  against  the  hundred.  I  cannot  distinguish 
this  case  from  that  otGreasky  v.  Higginbotiom. 

Abbott 


kfOOO. 
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Abbott  J.     The  taking  of  the  arms  here  was  as         1818. 
complete  a  felony  as  the  selling  of  the  flour  was  in        ' 
Greasky  v.  HigginboUam^  from  which  I  cannot  distin-         agmnst 
gaish  this  case.    I  think  that  case  was  rightly  deter- 
mined ;  and  therefore  that  this  verdict  must  be  reduced* 

HoLROYD  J.  I  am  of  the  same  opinion.  The  cir- 
cumstance of  these  arms  having  been  carried  away, 
shews  that  the  original  purpose  was  felonious.  Those 
which  were  taken  for  the  purpose  of  demolition,  would 
naturally  be  left  behind  after  that  purpose  had  been 
accomplished;  and  in  fiict  some  of  them  were  so  left, 
and  for  these  the  plaintiff  has  recovered:  but  this 
shews,  that  the  others  which  were  not  left,  were  taken 
away  for  the  purpose  of  appropriation,  which  makes  it 
a  felony,  and  then  the  hundred  are  not  liable. 

Rule  absolute,  (a) 

(«)  But  now  tee  57  G.  3.  c.  29.  j.38. 


The  Overseers  of  St.  Martin-in-the-Fieldr  ^^« 
against  Warren. 

"P^EBT  on  bond  dated  6th  Juhfy  1 8 1 2.    Plea,  that  de-  ilic  obligee  in 

fendant  became  bankrupt  on  the  28th  day.  of  No^  bond  after  the 

vmber,  1815,  and  that  the  cause  of  action  accrued  forffh^^^T 

before  he  so  became  bankrupt;  on  which  issue  was.  JJp*,^"^^ 

ioined.     The  cause  came  on  to  be  tried  before  Mr*  tainedhiicertU 
i  ficate ;  Held. 

Justice  Baylejfy  at  the   sittings  at    Westminster  after   that  the  parish 

Trinity  Xerm  181 7,  when  a  verdict  was  found  for  the  notthercbj^ 

plaintiflfe,  and  damages  were,  by  the  jury,  assessed  at   j^lSJ^'*'" 

the  sum  of  14/.  i6s.  subject  to  the  opinion  of  the  ^^^^^^^ 

CoxkXX  on  thii  following  case :  pcncei  incarred' 

_-  -  — «_      sobteqaentlT 

Kk  4  The    to^hank- 

niptcy. 


i^i 
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111*. 

Th(IOv«n«cn 

Sr.MjifttiN 

gainst 

WAftaEN. 


The  bond  was  executed  by  the  dd*endaht  \u  the 
penal  sum  of  iool.  iubject  to  &  certain  cohdiUohy 
wherebj}  after  reciting  that  tJtsula  Ladd^  single  woman, 
did}  in  &n  6)uimination  taken  in  writing  upon  oath  b6- 
Jbre  R.  B^  £sq.  one  oi  His  Majesty's  justices  of  the 
peacet  &c.,  acting,  &C.,  declare  that  she  was  on  the 
1 8th  day  oi  May  then  last  delivered  in  the  Bojfsnoaifr 
hospital  (licensed  for  the  reception  of  pregnant  womea) 
of  a  male  bastard  child,  baptized  WilUam^  yet  living  and 
then  chaigeable  to  the  said  parish  of  Saint  Martin4f^ 
tke^FieldSf  and  th^  the  therein-mentioned  J.  L^  was  the 
true  and  only  father  thereof^  and  no  man  else ;  and  that 
the  aforesaid  then  churchwardens  and  overseers  of  the 
poor  had  requested  security  to  indemnify  their  said  parish 
of  and  from  the  maintenance  and  provision  of  theaaid 
male  bastard  child;  and  that  the  therein-mentioned  X 
tj^  and  the  said  defendant,  and  F.  W.  B*  had  under- 
taken to  be  security,  and  to  save  harmless  and  keep  in- 
demnified the  said  parish  of  and  from  the  maintenance 
and  provision  of  the  said  child,  and  had  requested  and 
Ak!m6d  th^  taid  then  churchwardens  atid  overte^ttt  ^f 
the  poor  to  Bccept  and  take  that  their  bond  for  the 
performance  thereof.  It  was  declared,  that  if  the  said  J. 
L.y  and  the  said  defendant,  land  P.  J^.  d.,  ibt  elth^  6f 
them,  their  or  cither  of  their  lieirs,  exeeuloirs,  ot  admi- 
nistrators, did  and  should  from  time  tb  tittid,  Und  Itt  id) 
times  thereafter,  well  knd  sufficiently  save,  defend,  imd 
keep  harmless  and  indemnified  the  said  then  church 
wardens,  &c.  and  their  successors,  the  chutrhwardehs, 
&C.  for  the  time  being,  as  also  all  other  th^  inhabitant 
of  the  said  p^ish,  from  and  againU  all  and  all  manner 
of  costs,  charges,  taxes,  rate^  assessments,  and  expenc^ 
whatsoever,  which  they,  either,  or  any  of  ilicm,  should 

10 


or 
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dl*  IH^ht  b&ppto  to  btef»  (my,  MuMaiti^  cmt  be  put  vmt(H        1618. 
fi»  «  by  tttwoft,  Ot  tt^^^Uia,  or  on  account  6f  the  Kttaift*       — 
M&U6e  iktid  provWoh  df  th^  said  child,  and  of  and  from  ^*  Oj«'"^« 
ttU  Aotbiid,  Ac  tonehittg  6r  tontertoihg  the  ftam^  then    ^^'^"J'*' 
tfteiaid  obligation  AonM  be  vol*,  fite.  Wa»r«v. 

The  defendant  proved  that  A  commiMon  Of  bank* 
rupteyisMied  ^igain^t  him  on  the  iftth  dny  ofNdfomber^ 
ttiSt^d  that  the  bond  had  been  forfeited,  and  the 
eemditipn  of  the  bond  h^d  been  broken,  before  th&t 
thne^  and  that  hid  terttficate  was  allowed  on  the  23d 
dfty  of  PebruUfy^  iii6.  It  w^  proted by  the  plainti£&  , 
Ani  they  hftd  e5tpended  the  sum  of  14/.  tSs.  in  the 
tnftintenance  of  the  tfaild  in  question,  from  the  6tdd 
28dk  day  otl^<yomberj  i3l  j,  to  the  5th  otMay,  I617. 
The  question  for  the  opinion  of  the  Court  is,  whether 
tbh  ground  of  action  is  barred  by  the  bankruptcy  and 
eertificiite  of  tihe  defendant.  If  the  Court  ehall  be  of 
opittton  that  the  phdntifll  are  entitled  to  recover,  Hie 
terdict  fa  to  stand;  othet^ke  a  ttonsuit  is  to  be  entered 
ftr  the  defendant 

2>ttf^,  for  the  plaintiflk  Hiia  is  only  a  contingent 
<Wbt,  aixd  therefore  not  proteable  under  die  commtsdon. 
In  7k%  t.  Sparkes  (d),  which  Was  the  case  of  an  a&^ 
Aalty  bond  (now  provided  for  by  the  4$  (Sr.  3.  d.  tit. 
s.  17.)  the  Court  of  King's  Bench,  before  that  statute^ 
deeided,  in  a  case  where  the  bond  was  forfeited  before 
the  haakruptcy^  that  the  Tilue  of  the  annuity  was  a  dibC 
fwveMe  under  die  commisakHi,  on  Che  ground  that 
tbepenalljr  was  the  debt  at  kww  The  perndtyy  howeter, 
is  not  the  debt  proveable  under  the  oommission ;  for  the 

(0)  %Ld,R§ym,  1^46. 
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1818. 


The  OTcrseert 

oK 

St.  Maetin 

Waresn. 


21  Jac.  I.  c.  19.  5. 9«  expressly  provides,  <^  that  creditors 
having  securities  by  specialty,  with  or  without  penalty, 
shall  not  be  relieved  upon  such  qiedalties  for  any  more 
than  a  rateable  part  of  thdr  just  and  true  debts  with 
the  other  creditors  of  the  bankrupt  without  respect  to 
any  such  penalty."  Although  the  penalty  is,  therefore^ 
for  some  purposes  the  legal  debt,  it  is  not  so  for  the 
purpose  of  proof  under  a  commission  of  bankruptcy:  all 
that  could  be  proved  was  the  just  and  true  debt  then 
due,  which  was  the  amount  of  the  expence  then  actually 
incurred  in  the  maintenance  of  the  child ;  by  such  proof 
the  bond  is  not  entirely  discharged,  but  only  pro  tanto, 
and  expences  subsequently  incurred  are  of  course  the 
proper  subject  of  an  action.  And  in  MiUen  v.  Whitten^ 
bury  (a),  a  promise  to  allow  a  weekly  sum  for  the  sup- 
port of  an  illegitimate  child,  was  held  not  to  be  <lis- 
charged  by  bankruptcy.  But  the  penalty  cannot  be 
the  debt  proveable  under  the  commission  on  another 
ground,  because,  by  allowing  the  overseers  to  prove  the 
penalty,  they  might  recover  more  than  an  indemni^ 
which  is  contrary  to  the  policy  of  the  law,  as  they 
would  thereby  have  an  interest  in  bridging  the  life 
of  the  child  whom  it  is  their  duty  to  protect;  and  that 
principle  governed  the  case  of  Cole  v.  Gower  (6),  and 
was  subsequently  acted  upon  in  Tarnnson  v.  Wilson,  (c) 


Chittyi  contra.  The  penalty  in  a  bastaitly  bond  is 
the  debt ;  for  in  an  action  on  such  a  bond,  the  Court 
will  stay  the  proceedings  on  payment  of  the  penalty  and 
costs.     WUdt  V.  ClartsoM.  (d)    And  in  a  late  case  of 


(0  iCtfm^.  39d. 


{h)  6£asi,  iia 
(J)  6  r.  ^.  303. 


Skuti 
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Siuti  T.  Procter  (a),  the  Court  of  Common  Pleas  stoyed        1 8 1 8* 


The  Of  enccrs 


the  proceedings  in  such  an  action,  although  it  was  urged 
on  the  authority  of  Cole  v.  GatDer,  and  Tcmnson  v.  Wil-  of 

son,  that  by  so  doing  the  very  mischief  contemplated  agaMst 
in  those  cases  would  be  created ;  for  if  the  whole  penalty  w^***"* 
be  paid  upon  the  action,  it  is  the  same  as  if  it  had  been 
paid  in  the  first  instance.  And  in  Ex  parte  Day{b),  it 
was  held,  that  although  a  bond  to  secure  the  re-transfer 
of  stock  and  the  payment  of  dividends  did  not  necessa- 
rily constitute  a  debt  proveable  under  the  commission, 
yet  if  the  bond  be  forfeited  before  the  bankruptcy,  the 
creditor  should  be  permitted  to  prove  for  the  amount  of 
the  dividends  due  before  the  bankruptcy,  and  the  value 
of  the  stock  at  the  date  of  the  commission,  by  analogy 
to  the  case  of  annuities.  These  cases  shew  therefore 
that  the  penalty  is  the  debt;  and  if  so,  it  was  proveable 
under  the  commission,  and  the  bond  is  discharged  by 
the  bankruptcy. 

Lord  Ellenborough  C  J.  This  was  a  debt  upon 
a  contingency,  and  one  too  in  its  nature  wholly  inca- 
pable of  valuation,  and  therefore  in  my  opinion  not 
proveable  under  the  commission.  The  case  of  an  an- 
nuity is  an  exception  to  the  general  rule:  there  indeed 
the  courts  have  omitted  the  amount  of  the  contingent 
debt  to  be  valued  and  proved ;  but  there,  you  only  esti- 
.nmte  the  duration  of  life :  here,  the  expences  for  which 
the  party  is  liable,  may  vary  in  consequence  of  the  sick- 
ness of  the  child;  the  contingency  here  is  not  only  the 
duration  of  life,  but  on  the  continuance  of  health ;  it  is 
subjected  to  every  accident  of  human  life,  and  is  a  most 

precai'ious 


U^Afttllt. 
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1818«       precarioiii  ADdunomain  etMtpoiiibk;  bow  dmooidd 
""^       its  iTilae  be  <ttliQiMid  «o  m  to  be  proved  wider  tht 
of  commisakm*    la  Qoddard  v.  Fiuukt  Ihgdm  {a\  Lord 

^^i^J^r"  d  J«  Dr  6h9  MiyB,  that  debts  payable  oq  a  oontiiigeiicr 
which  may  poMibly  neter  happen,  oantiot  be  proved 
under  a  cotntnigsion  of  bankroptey«  But  ladcpendeotly 
of  this,  I  think  that  there  is  cotuidenible  weight  iit  the 
argument  mfeed  out  of  CoU  t.  Goiwn  (ft)  The  pemit- 
ting  of  this  debt  to  be  proved  noder  the  oommiitton 
would  certsdtily  have  a  tendency  to  eorrupt  the  parish 
officers,  inasimich  as  it  would  give  them  an  interest  in 
the  abridgment  of  the  life  of  the  illegitimate  tiiild  oom- 
mitted  to  their  catew  It  is  said,  that  that  oaae  haabeen 
thaken  by,  a  hM  deoisioft  in  the  Court  of  ComaKA 
Pleas;  I  shall  however  require  much  aigument  to 
oonvinoe  me  that  that  oaae  has  been  wd  deckled. 
At  pvesaiit,  I  adhere  to  the  opinion  I  txpresaed  in  Cok 
V.  Gcnser. 


BAtLtY  J.  I  am  of  the  sane  opinieft  on  bodi 
gfounds.  There  is  much  subtlety  in  conaidering  the 
penalty  as  the  debt  where  the  bond  is  forfeited;  but  in 
those  cases  you  prove  only  the  real  value  of  the  debt^  and 
there  is  no  ease  whM«  the  proof  of  a  debt  perfectly  wa- 
^^ertain  in  its  value  has  been  admitted.  This  is  a  dsbt 
wholly  incapable  of  valuation;  Its  amount  depends  en 
tiie  Kft  of  t^  diild)  the  eonthiMnoe  of  its  health,  and 
the  aMKty  of  the  teheraa  maintain  St.  Qnthn  otlanr 
gtound  of  pirf»lie  policy^  I  tMnk  chat  this  debt  could 
not  be  proved  nnder  the  eonsmission :  we  are  to  iook 
nttheitatnte{  it  pensiM  a  bosRl  to  be  tnkessfirthe 

purpoie 
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purpose  of  indemnifying  the  parish.  The  payment  of  a 
grass  sum  however  is  not  an  indemnity ;  and  the  hazard 
pointed  oat  by  Lord  EUenbarough  immediately  occurs, 
that  in  such  cases  it  becomes  the  interest  of  the  parish 
officers  to  be  negligent  of  the  child.  As  to  the  case 
cited  from  the  Common  Pleas,  I  doubt  its  authority,  as 
fiur  as  it  in  any  resptet  impugns  the  doctrine  laid  down 
by  this  Court  in  Cole  t.  QoBm-. 


1818. 


The  Of  encen 
of 

St.  Maitin 

WARRtlf. 


Abbott  J.  I  am  clearly  of  opinion  on  the  first 
gfoimdf  that  the  debt,  which  it  was  impossible  to  Talue^ 
could  not  be  proved  under  the  commission.  On  the  se- 
cond ground,  I  folly  accede  to  the  doctrine  laid  4own 
by  this  Court  in  the  case  of  (hie  ▼•  Gawer. 

HoLROYD  J.  I  am  of  the  same  q)inioo9  that  tbb 
debt  could  not  be  proved.  The  only  thing  proveable 
under  the  commission,  where  the  penalty  i^  considered 
as  the  debt,  is  the  amount  of  the  injury  sustained  by 
the  breach  of  the  condition  of  the  bond.  In  a  ease^ 
therefore,  where  this  cannot  be  estimated,  you  cannot 
prove  under  the  commission.  I  am  also  of  opinion, 
that  there  is  much  weight  in  the  objection  on  the  other 
ground* 

Judgment  for  Plaintiff. 


498  CASES  IN  EASTER  TERM 

1818. 


a'hu  th  Clifford  against  Wicks  and  Townses^d. 

^f  SVo^r  '[TRESPASS,  for  brelOsing  and  entering  a  close  of  the 

of  a  church  hy  plaintiff,  sitaate  in  the  parish  of  jRrovip/ofi-i^xni- 

prJator  to  A.,  Seocrti  in  the  county  of  Gloucestery  being  the  upper  part 

assigns,  is  not  or  cofner  of  the  chancel  belonging  to  the  parish  church 

And  therefore  of  the  said  parish,  at  the  south-ea^  end  thereof  above 

OT*^thSc  cl!?m-  ^^®  ascent  there,  containing  from  north  to  south  divers, 

ing  under  him.  jq  ^}*  twelve  feet,  and  from  the  east  to  the  ascent  west- 

cannot  main- 
tain trespass       ward  divers,  to  wit,  eight  feet,  and  pulling  down  and 
for  palling  ,  t    i         . 

down  his  or  destroying  part  of  a  moveable  seat  or  pew  belonging  to 
there  Recced.  ^^  plaintifl^  then  standing  thereon,  and  removing  from 
the  said  close  a  certain  other  part  of  the  said  seat. 
The  second  count  stated  a  similar  trespass  on  another 
close  in  the  chancel.  Plea,  ist,  Not  guilty;  where- 
upon issue  was  joined ;  and,  2dly,  Liberum  tenementum 
in  the  defendant  Ann  Wicks ;  whereupon  issue  was  also 
joined.  The  cause  was  tried  at  the  Ghueesierskire 
summer  assizes,  and  a  verdict  taken  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

By  indenture  of  feoffment  of  the  17th  June,  13th 
Cha.  2d,  made  between  Edmund  Clifford  of  Bucking- 
hanuhiref  Esq.  of  the  one  part,  and  Edward  Haynes  of 
Prampton'^upcfi^^Severn  aforesaid,  gentleman,  of  the  other 
part,  the  said  E.  Clifford^  in  consideration  of  many  ser- 
vices and  of  the  sum  of  two  shillings,  did  enfeoff  unto  the 
said  Edward  HayneSf  his  heirs  and  assigns  for  ever,  the 
pieces  of  the  chancel  mentioned  in  the  first  and  second 
counts,  by  the  description  contained  in  the  declaration, 
13  together 


Wicks. 
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together  with  firee  liberty  to  erect  and  build  seats  there-         1818. 

upon,  and  to  make  and  dig   sepulchres  or  burying-  ' 

places  therein,   without  any  fine,   mortuary,    or  pit         axaiitst 

heriot  to  be  paid  for  the  same,  (which  said  premises 

were  then  in  the  possession  of  the  said  E.  Clifford,  as 

rector  and  patron  of  the  church ; )  to  hold  the  same  unto 

the  said  Edward  Haynes,   his  heirs  and  assigns  for 

erer,    to  the  use  of   the  said   Edward  Haynes^    his 

heirs  and  assigns  for  evermore.     By  indenture  of  feofi^ 

ment  of  the  14th  April  1760,  made  between  Edward 

Gardner  and  others,   the  representatives  of  the  said 

Edtoard  HayneSy  deceased,  of  the  one  part,  BndBiehard 

Chttterbuck  of  Frampton-uponSeoertiy  Esq.  of  the  other 

part,  the  said  Edward  Gardner  and  others,  in  consider*- 

adon  of  five  shillings,  and  for  other  consideration,  did 

eafeoff  unto   the   said   J3.  Clutterbuchj  his  heirs  and 

assigns  for  ever,  the  said  two  closes  of  ground  and 

premises  comprised  in  the  before-mentioned  indenture 

of  feofiment,  upon  the  latter  whereof  a  seat  had  been 

then  many  years  erected  and  built  by  the  said  Edward 

Haynes,  and  then  stood ;  to  hold  the  same  to  the  said 

K  Cbdierbuckf  his  heirs  and  assigns  for  ever,    to  the 

use  of  the  said  R.  Clutterbuckj  his  heirs  and  assigns  for 

evermore. 

The  present  plaintiflT,  Nathaniel  Cliffbrdj  is  the  nephew 
and  heir  at  law  of  Elizabeth  PhiUipsy  who  was  the  niece 
and  heir  at  law  of  the  said  JS.  Clutterbuci.  Bichard 
CkUterbuck  was  the  proprietor  of  Frampion  Court- 
house^ of  which  the  plainti£P  is  the  present  proprietor. 
Upon  the  close  of  ground  first  described  in  the  before- 
mentioned  feofiments  as  lying  at  the  south-east  end  of 
the  chancel,  and  which  is  the  close  mentioned  in  the 
first  count,  there  stood,   at  the   time  of  the  trespass 

complained 
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1818«       oomplaiiied  oT^  »  moveable  seats  tHe  hodbandiy  aer- 
Clwmrd      ^'*^*'»  Wi^  ■<>n'®  ^^  ^®  tcnaoU  of  JAuCtjfford  the 

^«Mf'        plaintiff,  have  been  used  to  sit  in  this  moveable  aeal: 
Edward  Hoifnes^  the  feofiee  in  |h$  first  feoflinenl^  and 
bis  widow,  and  their  daughter  and  grand-daogbtecr 
and  the  children  of  tha  widow  by  another  husbandr 
were  buried  in  thQ  chance^  upon  the  piece  of  grpqnd 
mentioned  in  the  first  count    On  the  i8th  Dacembcrt 
1816,  the  defendant  Tamnsend^  by  the  direction  of  the 
other  defendant  Ann^  fVidsy  entered  upon  the  part  of 
the  chancel  where  this  moveable  seat  was  atandin^  and 
cut  away  part  of  iU  which  he  threw  into  the  centre  of 
the  chancel^  and  dragged  away  the  remaining  part  also 
into  the  centre  of  the  chancel.    The  seat  in  the  second 
county  had  been  used  by  M*  Vlutterlmck  and  bis  de- 
scendants^ and  by  the  family  of  the  plaintifi^     On 
the  same  iSth  Decaiiber^  the  defendant  Tcnrmiend^  by 
the  direction  of  the  other  defendant^  cut  down  about 
three  feet  of  the  last-mentioned  seat,  standing  upon  the 
piece  of  ground  second  described  in  the  feoffinents, 
and  the  subject  of  the  second  count,  and  threw  the 
boards  into  the  inner  part  of  the  seats.    The  defendant 
Jnne  Wich  is  the  lay  impropriatrix  of  the  rectpiy  of 
the  parish  o(  Frampton-upon^Sevem.    The  tithes  of  that 
parish  are  paid  partly  to  he/9  and  partly  to  the  fiear. 
The  burial  fees  for  the  north  part  of  the  chancel  are 
received  by  the  defendant  Jnm  Wict$f  she  reoeived 
borid  fees  upon  tha  burial  of  the  children  of  Mr*  Hm;^ 
G^^if^  the  sou  of  the  plajotj^  who  were  buried  in  tfcf 
nortii  part  of  the  chancel;  the  &ther  of  the  defeodan^ 
Anne  Wkkh  whoM  the  time  of  his  di^th  was  impropri- 
ator of  the  parisby  was  bmried  on  tiie  aotith  side  of  the 
cbauceJ)  a  tittje  iritbin  the  cha^ceMoori  and  below  the 

ascent 
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ascent.  .  The  moveable  seat  which  then  stood  in  that        1818. 
part  of  the  chancel  was  moTed  to  make  way  for  that      cliwwoku 
purpose.     The  roofs  of  both  the  north  and  south  sides       ^oiKst 
of  the  chancel  have  been  kept  in  repair  by  the  de- 
fendant and  her  ancestors,  the  lay  impropriators  of  the 
parish. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  on  all,  or  either  of  the 
counts  of  the  declaration.  The  verdict  to  be  set  aside, 
and  a  nonsuit  to  be  entered;  or  to  be  set  aside  as  to 
part,  and  to  stand  as  to  the  rest ;  or  to  stand  for  the 
whole,  as  the  Court  shall  direct. 

OsboTfie,  for  the  plaintiff.  Where  the  rectory,  since 
the  Stat.  27  H.  8.  c.  28.,  and  31  ^.  8.  c.  13.,  has  been 
impropriated,  and  is  come  into  lay  hands,  it  is  con- 
verted into  a  lay  fee,  and  is  disposable  as  such;  except 
that  the  rector,  being  seised  of  the  body  of  the  church 
for  the  benefit  of  the  parishioners,  (so  far  as  respects 
pews  to  be  placed  thereon,)  cannot  there  perhaps 
alienate  the  soil  so  as  to  interfere  with  that  right:  but 
in  the  chancel  the  freehold  being  in  him  absolutely,  and 
it  being  parcel  of  his  glebe^  the  soil  is  the  fit  subject  of 
alienation.  Tn  Stoch  v.  Booth  {a)^  BullerJ.  said,  that 
trespass  will  not  lie  for  an  injury  to  a  pew  in  the  body 
of  the  church.  The  parties  there,  however,  daimed  no 
interest  in  the  soil,  but  a  mere  easement,  viz.  a  liberty 
to  sit,  which  they  take  by  distribution  of  the  ordinary, 
under  a  faculty,  or  by  prescription  which  supposes  a  fa- 
cal^.  This  authority,  however,  does  not  go  the  length 
of  deddmg  that  the  rector  may  not  alienate  the  soil 

(a)  X  2*.  X.  4t8. 

Vol.  L  L  1  even 
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1818.        ^Tcn  in  the  body  of  the  church:  his  alienee  indeed 

-could  not  take  a  larger  right  than  thoi  grantor;  and  as 

aiainst         the  latter  held  the  freehold  of  the  bodv  of  the  church 

WlCK9» 

for  the  benefit  of  the  parishioners,  at  the  distribution  of 
the  ordinary,  as  fiir  as  respects  the  pews,  the  alienee 
could  only  be  possessed,  subject  to  the  same  restric- 
tion. But  it  does  not  follow,  that  because  the  mode  of 
using  the  property  is  restricted,  that  therefore  it  u  not 
the  subject  of  alienation.  The  right  to  bury,  or  per- 
mit others  to  bury,  belongs. to  the  parson,  inde- 
pendently of  the  ordinary  and  churchwardens.  Frances 
V.  Ley.  (a)  To  this  right  the  alienee  of  the  soil  in  the 
body  of  the  church  would  be  entitled ;  and  if  such 
alienee  had  abtained  from  the  ordinary  a  faculty  to  sit 
in  a  seat  placed  thereon,  he  surely  might  maintain  an 
action  of  trespass  for  a  disturbance.  There  is  however  a 
material  distinction  between  the  body  of  the  dmrdi  and 
the  chancel.  Corven^s  ca8e(£),  Hussey  v.  Leighton  {b\ 
Dawfuy  v.  Dee  (c).  Crook  v.  Sampson  (li),  Frances  r. 
Ley  (<r),  and  Barr&w  v.  Keen  (/),  are  authorities  to 
shew  that  the  aisles  (which  may  be  considered  as  small 
chancels)  are  distinguishable  fix)m  the  body  of  the 
church,  and  that  there  at  least  a  man  may  prescribe  for 
a  seat;  and  all  these  cases  proceed  upon  the  ground 
that  the  ordinary  has  no  jurisdiction  there.  In  Buxton 
y.  Bateman  {g)  it  is  said,  that  unless  a  seat  be  in  the 
body  of  the  church,  the  ordinary  has  nothing  to  do 
with  it;  and  that  for  the  seats  in  the  body  of  the 
church,  it  should  be  intended  that  the  patron  at  the 
consecration  of  the  church,  resigned  them  to  the  ordi- 

(tf)  »  Cm  367.  {h)  iiCoIr,  105. 

(c)  » ItolL  Jfep.  1 39.     Cr9.  Jec.  604.         {i)  %  KehU,  91. 
(r)  a  Cn>,  366.  (/)  I  Sid,  361.       ii)  X  Sid.  88. 

nary: 
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nary:  and  this  case  proceeded  upon  the  distinction  1818. 

between  the  body  of  the  church  and  the  chancel,  and  -— 

therefore  is  a  very  strong  authority  to  shew  that  the  axaha    ' 


power  of  the  ordinary  extends  only  to  the  body  of  the 
church  and  not  to  iJkfi  chanceL    And  although  the 
parson  is  seised  of  the  freehold  of  the  church  as  well  aa 
of  the  chancel,  still  in  the  latter  he  has  a  firediold  of  a 
different  and  more  beneficial. description;  in  the  body» 
the  freehold  is  vested  in  him  for  the  benefit  of  the 
parishioners,  to  be  taken  at  the  distribution  of  the 
ordinary,  as  to  the  pews  there  placed.     The  parson 
alone^  therefore,  cannot  confer  a  complete  title  in  the 
body  of  the  church,  but  Lord  Coke  (a)  says,  *^  that  for 
the  body  of  the  church  the  ordinai-y  is  to  place  and 
displace;  in  the  chancel  the  freehold  is  in  the  parson^ 
and  is  parcel  of  his  glebe."    In  the  chancel,  therefore, 
the  ordinary  having  no  control,  the  parson  alone  may 
make  a  complete  title  to  and  grant  the  soil,  and  his 
grrantee  consequently  cannot  be  interrupted  by  the 
churchwardens^ or  the  ordinary:  and  it  is  reasonable 
that  he  should  have  a  larger  interest  in  the  chancel^ 
than  in  the  body  of  the  church,  for  by  the  common 
law,  the  burden  of  repairing  the  latter  rests  upon  the 
parishioners,  but  that  of  repairing  the  former,  upon 
the  parson ;  nor  is  any  inconvenience  likely  to  result 
from  holding  that  the  lay  impropriator  may  alien  hiti 
interest,  for  his  alienee  cannot  claim  to  use  it  for  all 
purposes  indiscriminately,  but  only  for  spiritual  pur- 
poses, viz.  for  seats  and  for  burial,  that  is  for  the  same 
purposes  to  which  it  would  have  been  applicable  while 
it  continued  in  the  hands  of  the  lay  impropriator; 

(a)  Brownlaw  and  Goldshorwjb^  Rep.  45- 

.  L 1  2  and 


Wh 
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181B,  and  there  is  no  reason  to  suppose  the  property  is  more 
likdy  to  be  abased  in  the  hands  of  the  lay  alienee  than 
of  the  lay  grantor:  and  be  cited  an  anonymous  case(tf) 
and  Wahtyn  v.  Aubay{b)j  to  shew  that  the  same  re* 
medies  might  be  had  against  either;  and  that  the 
profits  of  a  rectory  impropriate  are  not  subject  to 
sequestration :  parts  may  be  detached  by  grant  froDi  a 
lay  rectory,  as  the  tithes  or  a  part  of  the  tithes. 

'Campbell^  caatA*  The  fecfiinent  in  this  case  does  not 
convey  to  the  grantee  any  interest  that  will  enable  faim 
to  maintain  trespass.  It  is  clear  that  trespass  will  not 
lie  for  breaking  and  entering  a  pew  in  the  nave  of  the 
charch,  and  there  is  no  distinction  between  the  nave 
and  the  chancel,  except  that  in  the  latter,  the  panoa 
or  rector  impropriate  is  entitled  to  the  chief  seat. 
And  the  dictum  cited  from  Rollins  reports  is  explained 
by  the  report  of  the  same  case  in  Croke{c\  from 
which  it  appears,  that  the  pew  there  was  in  an  aisle. 
Now  it  is  laid  down  in  Gibsan^s  Codex  (i/),  <<  that  sa 
aisle  of  a  church,  which  has  time  out  of  mind  belonged  to 
a  particular  house^  and  been  mainUuncd  and  repaired  bjr 
the  owner  of  that  house,  is  part  of  his  frank  tenement; 
and  the  ordinary  cannot  dispose  of  it,  or  intermeddle 
in  it:  and  the  reason  is,  because  the  law  in  that  case 
presumes  that  the  aisle  was  erected  by  his  ancestors, 
or  those  whose  estate  he  hath,  and  is  thereupon  par- 
ticularly appropriated  to  their  house."  But  this  reason 
does  not  apply  to  the  chancel,  and  therefore  the  dictum 
cited,  is  not  in  point;  but  the  policy  of  the  law  is, 

(a)  Awn.  cue,  a  Tm/r.  35.  %  W^auju  ▼.  Anktrj,  %  Mol  ish 

(0  Cra.y«c.  604.  {i)  %%i 

that 
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that  the  seats  should  be  reserved  for  the  use  of  the  1818. 
parishioners,  and  not  of  strangers.  Now  if  the  rector 
had  the  power  of  alienating,  he  might  alienate  the 
whole  or  a  part  to  the  inhabitants  of  a  di£Perent  parisk; 
and  patishioners  might  t^ience  be  excluded  from  the 
chancel,  and  perhaps  ultimately,  from  the  increase  of 
population,  wholly  deprived  of  their  right  of  sitting  in 
the  church.  Such  a  right  as  is  contended  for,  there- 
fore, is  obviously  against  the  policy  of  the  law;  but*  iA 
CHb$oti^*s  Ckydex  (a)  it  is  said,  <^  that  seats  in  the  chancel, 
are  in  the  disposition  of  the  ordinary,  in  like  manner 
as  those  in  the  body  of  the  church ;  which  need  only 
be  mentioned  because  there  can  be  no  real  ground  for 
exempting  it  from  the  power  of  the  ordinary,  since  the 
freehold  of  the  church  is  as  much  in  the  parson  as  the 
freehold  of  the  chancel:  but  this  hinders  not  the 
authority  of  the  ordinary  in  the  church,  and  therdbre 
not  in  the  chancel."  And  in  QriffUh  v.  Maihems  (6), 
BuUerJ*  says,  that  a  faculty  might  be  presumed  to 
build  a  pew  in  the  chancel^  from  whence  it  clearly 
aj^iears  to  have  been  the  opinion  of  that  learned  Jadge^ 
that  the  ordinary  had  jurisdiction  over  the  chanceh 
He  was  then  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  I  am  of  opinion  that 
the  plaintiff  in  this  case  is  not  entitled  to  recover.  This 
is  a  grant  made  to  him  and  his  heirs  of  a  part  of  the 
chanceU  not  as  a  chancel,  or  for  the  purpose  of  being 
used  as  such,  but  generally  and  without  any  guard  or 
restraint.  If  the  rector  might  convey  in  this  way  to 
one  person^  he  might  do  so  to  forty  or  fifty  different 

L  1  S  indivi* 
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individuals,  and  by  his  so  dobg  the  pariah  might  be 
put  to  great  inconvenience :  it  might  even  enable  him 
wholly  to  desecrate  this  part  of  the  church,  where  pai^ 
ticular  parts  of  the  service  are  required  to  be  performed. 
Whilst  it  remains  in  the  hands  of  the  rector,  it  is 
under  regulation  and  restraint;  but  in  the  hands  of  his 
grantee,  that  restraint  ceases.  Now  can  it  be  con- 
tended that  any  part  of  the  patrimony  of  the  church 
can  be  so  separated  from  it,  as  to  deprive  succeeding 
rectors  of  their  rights  ?  Is  it  not  the  duty  of  the  rector 
to  retain  such  a  power  over  the  chancel  as  to  enable 
him  to  see  that  it  is  applied  to  the  purpose  for  which  it 
was  originally  built?  Without  entering,  therefore,  into 
the  question,  whether  the  ordinary  in  this  case  has  a 
paramount  authority,  so  as  to  render  his  consent  ne» 
cessary,  it  seems,  sufficient  to  say  that  it  is  inconsistoit, 
dther  with  his  duty  or  that  of  the  rector,  to  alienate 
any  part  of  the  chancel  in  the  manner  done  by  this 
grant. 


Batlet  J.  The  general  rule  is,  that  the  rector  is 
endtled  to  the  principal  pew  in  the  chancel;  bat  that 
the  ordinary  may  grant  permission  to  other  persons  to 
have  pews  there.  If  this  grant,  however,  were  good, 
it  would  take  the  chancel  oitirely  out  of  the  jorisdicdon 
of  the  ordinary.  There  is  no  instance  of  a  right  like 
this  being  in  the  rector  or  his  alienee.  This  is  a  6off* 
moit  to  the  party  and  his  heirs ;  and  it  is  not  necessary 
that  th^  should  be  resident  in  the  parish.  Now  if  a 
part  of  the  chancel  may  be  granted  away  in  this  man- 
ner, there  is  no  reason  why  the  whole  mqr  not;  and 
and  thus  the  chancel  might  be  filled  with  seats  which 
might  descend  to  strangers,  and  so  the  parishioners 

might 
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might  be  wholly  excluded.    This  would  be  a  great  in-         1818. 
convenience.     The  policy  of  the  law  plaiDly  is.  that  the      ^ 
whole  right  shall  be  kept  entire  in  the  rector.    I  am        ^s^'"*' 
therefisre  of  opinion  that  the  plaintiff  cannot  maiutain. 
this  action. 


Abbott  J.  I  am  of  opinion  that  this  giant  is  void: 
it  is  made  to  the  party  and  his  heirs*  and  if  good  as^ 
to.  one  part  of  the  chancel,  would  be  good  as  to  the 
whole;  and  this  inconvenience  would  then  follow,  tha( 
persons  not  inhabitants  might,  to  the  exclusion  of  the 
parishioners,  have  the  sole  right  of  seat  and  sepulture 
there.  It  is  laid  down,  that  the  ordinary  cannot  grant 
a  seat  in  the  body  of  the  church  to  a  man  and  his  heir^ 
without  annexing  it  to  some  particular  messuage :  and 
the  same  argument  ab  inconvenienti  applies  to  the  case 
of  a  seat  in  the  chancel.  Without,  therefore,  entering 
into  the  question,  whether  the  rector  or  the  ordinary 
has  in  this  case  the  paramount  right,  I  am  of  opinion, 
that  the  rector  cannot  make  a  grant  like  this,  incon- 
sistent with  the  right  of  the  parish;  nor  can  he  deprive 
succe^ing  rectors  of  the  power  of  disposing  of  the 
rights  of  seat  and  sepulture  to  future  inhabitants  of 
the  parish ;  for  the  right  of  the  rector  must  in  this 
respect  be  subject  to  the  same  restrictions  as  that  of 
the  ordinary. 

HoLROYD  J.  It  seems  to  me  that  no  part  of  the 
chancel  can  be  separated  from  the  rectory.  The  rector 
has  the  freiehold  in  the  chancel  in  the  same  manner  as< 
he  has  in  the  church  and  the  church-yard.  Previously 
to  the  act  for  the  dissolution  of  the  monasteries^  he 
could  not  have  alienated  any  part  of  these  without  the 
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consent  of  the  ordinaty.  In  that  act  (a)  there  is  a  dause 
introduced,  saving  <<  to  all  and  every  person  and  per- 
sons, bodies  politick,  &c.,  other  than  the  abbots,  &&, 
all  such  right,  title^  claim,  and  interest,  &c.  which  they 
had  before  that  act  passed/'  This  saving  leaves  the 
right  as  it  existed  before;  and  the  chancel,  therefore^ 
is  still  inalienable  by  the  rector.  It  would  be  produc- 
tive of  great  inconvenience,  and  inconsistent  with  the 
nature  of  such  property,  if  we  were  to  hold  that  a  gruit 
of  this  sort  could  be  valid  in  law. 

Judgment  for  Defendant  (6) 

(«)  3t  ^(nl.8.c.l>^4• 
(^)  Sec  Fettmsm  t.  Brid^er^  i  PUllhmre*s  Xep,  3t6w 


Beckwith,  Clerk,  against  Harding. 


A  eustom  for 
the  church* 
wardeni  of  a 
parish  to  set  up 
monuments, 
&c.  in  a  church, 
without  either 
the  consent  of 
the  rector  or 
ordinary,  is 
iliegaL 


nPRESPASS,  for  breaking  and  entering  a  messuage 
of  plaintiff)  to  wit,  the  parish  church  of  the  parish 
of  5^.  Albafi^  Wood'Streetj  in  London^  whereof  plamtiff 
was  and  is  rector,  situate  in  the  ward  ofCrippUgaU 
Within^  and  in  the  said  parish  oi  St.  Albany  Wood^trtH^ 
and  breaking  down  and  damaging  the  walls  thereof 
and  erecting  a  tablet  tlierein.  Plea,  ist,  Not  guilty. 
2d]y,  Justification,  as  the  servant  and  by  the  command 
of  the  churchwardens  of  the  said  parish,  under  an 
alleged  immemorial  custom  within  the  said  parish  for 
the  churchwardens  thereof  to  erect  tablets,  &c«  to  the 
memory  of  deceased  persons  buried  in  the  said  church, 
at  their  pleasure^  the  leave  of  the  ordinary  for  that  pur- 
pose having  been  first  obtained:  with  an  averment,  that 
the  churchwardens  aforesaid,  before  the  time  when,  && 
procured  the  liberty  and  consent  of  the  ordinary  to  erect 

the 


Harding. 


IN  THE  f  IFTT-BIOHTfi  YeAR  OF  GEORGE  III.  50D 

tlie tablet  in  question  in  the  said  church;  which  aver-  1818. 
ment  was  traversed  in  the  replication  to  that  plea,  and  — ^— 
issue  wasi  taken  and  joined  thereon.  The  3d  plea,  Like  against 
justification,  under  an  immemorial  custom  stated  as 
fellows:  —  *<  That  within  the  said  parish  of  SL  Alban^ 
Wood-street^  in  which,  &c.  there  now  is,  and  at  the  time 
when,  &c.  was,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary  hath  been,  a  certain  ancient 
and  laudable  custom  there  used  and  approved  of,  that 
is  to  say,  that  the  churchwardens  for  the  said  parish,  fox 
the  time  being,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  had,  and  have  ^been  used 
accustomed  to  have,  and  of  right  ought  to  have  had, 
and  still  of  right  ought  to  have,  full  and  free  right  and 
authority  to  enter  into  and  upon  the  said  messuage  in 
which,  &c.  in  the  said  declaration  mentioned,  and  there 
to  erect,  place,  fix,  and  set  up  monuments,  tablets, 
tomb-stones,  and  grave-stones,  to  the  memory  of  de- 
ceased persons  buried  in  the  said  last-mentioned  mes- 
suage, in  which,  &c.  every  year,  at  all  times  of  the  year, 
at  the  free  will  and  pleasure  of  such  churchwardens." 
The  replication  traversed  this  custom ;  on  which  tra- 
verse issue  was  taken  and  joined.  This  cause  came  on 
to  be  tried  before  the  Right  Hon.  Lord  EOenboroughj 
at  the  sittings  held  at  Guildhall^  LondoUy  when  a 
verdict  was  found  for  the  plaintifi^  damages  i^., 
costs  405.  subject  to  the  opinion  of  the  Court  on  the 
feUowinfi^  case :  — 

The  above*mentioned  parish  church  of  St*  Albany 
Wood-street,  and  the  parish  of  St.  Olavcj  SHver-street^ 
were  united  in  one  parish,  and  the  church  theretofore 
belonging  to  the  said  parish  of  St.  Albany  Wood-street^ 
t'ccame  the  parish  church  of  the  said  united  parishes  by 

Stat. 
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1818.        Stat.  22  Car.  2.  c.  1 1.  &  63.     The  plaintiff  beiog  rector 
^  of  these  united  parishes,  the  ddendant,  without  the 

agmuu         consent  and  against  the  will  and  remonstrance  of  the 
phdnti£^  erected  the  tablet  in  question  against  the  north 
wall  of  the  said  parish  church,  under  the  directions  of 
'  the  churchwardens  of  those  parishes^  they  being  pre- 
sent, and  insisting  upon  their  right  to  put  it  up  then. 
The  tablet  was  put  up  in  the  body  of  the  church  (not 
in  the  chancel),  to  the  memory  of  an  inhabitant  <tf  the 
said  parish  oiSt.  Albahj  Wood^reetj  who  died  in  that 
parish,  and  was  buried  in  the  body  of  the  said  church. 
It  projected  only  about  an  inch  and  a  half  from  the  wall, 
was  no  obstruction  or  inconvenience,  was  neat,  and  ra- 
ther ornamental,  and  contained  not  any  thing  in  its 
inscription  that  was  oflfensive  or  impn^ier.    It  was  so 
put  up,  however,  wiihout  amf  Ucence  having  been  obtained 
Jram  the  ordinary.     The  ancient  custom  of  the  parish 
of  5^  Alban^  Wood-street  aforesaid,  always  previous  and 
up  to  the  time  of  the  aforesaid  union,  and  the  usage 
that  has  prevailed  ever  since  in  these  united  parishes 
upon  the  pfxx>f  appears  to  be  as  follows.     The  parish- 
ioners have  always  been  at  the  expenoe  of  the  repairs  of 
the  chancel,  as  well  as  the  body  of  the  church.     There 
is  a  vault  under  the  altar,  and  under  part  of  the  chanoel^ 
wherein  the  rector  has  had  and  exercised  the  sole  r^t 
of  permitting  persons  to  be  buried,  and  has  received  to 
his  own  use  all  sums  of  money  that  have  been  paid  fx 
such  permission  and  burial  there^  without  any  sum  of 
money  being  received  for  the  same  by  the  churchwar- 
dens, and  without  their  iilterferenoe  in  any  reqiect 
The  orders  for  burying  either  in  the  rest  of  the  chancel 
or  in  the  body  of  the  church,  have  always  been  given 
by  the  churchwarde&Sy  and  the  money  paid  for  break- 
ing 
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ing  the  ground  either  on  such  burials,  or  on  burials  in        1818* 
the  church-yard,  has  always  been  paid  to  the  church-        — — 
wardens,  to  the  use  of  the  parishioners.  The  applicadons        i^ami 
for  vaults,  and  for  permission  to  put  up  monuments, 
tablets,  tomb'Stones,  and  grave-stones,   either  in  the 
church,  chancel,  or  church-yard,  have  uniformly  been 
made  to  the  churchwardens,  and  the  sums  of  money 
paid  for  the  same  have  constantly  been  received  by  or 
on  behalf  of  the  churchwardens,  for  the  use  of  the  pa- 
rishioners ;  and  in  some  instances  as  large  a  sum  as  30/. 
has  been  required  and  received  by  them  for  granting 
such  a  permission  in  the  church.    There  was  no  evi- 
doice  of  any  application  to  or  interference  by  the  rector 
on  any  such  occasion.     For  the  last  twenty  years  and 
more,  the  fees  paid  on  these  occasions  have  been  with 
respect  to  the  burials  of  parishioners  in  the  church- 
yard —  25.  for  breaking  the  ground ;  45.  for  the  bell ; 
2S.6d*  the  rector's  fee  for  the  funeral  service;  iSnCcLihe 
clerk's  fee,  and  is.  4^  the  sexton's:  and  in  the  church, 
30&  for  the  ground,  ^S4  for  the  bell,  105.  for  the  rector 
for  the  funeral  sorvice,  55.  for  the  clerk,  and  35.  4di  for 
the  sexton.  —  For  the  funerals  for  non-parishioners, 
either  in  the  church  or  church-yard,  the  fees  taken 
were  double.    The  fees  were  received  by  the  clerk,  and 
those  paid  for  the  ground  and  bell  were  received  for 
and  regularly  accounted  by  him  to  the  churchwardens. 
These  have  not  (as  to  their  amount)  immemorially  been 
fixed  invariable  fees ;  for,  by  an  order  in  writing,  made 
at  a  general  vestry,  held  the  20th  April  1693,  for  die  pa 
rishof  iS(.  AlbaHf  Woodr-street^  London^  and  signed  by  the 
curate^  the  two  churchwardens,  and  four  overseers  of 
the  poor,  and  twenty-nine  other  parishioners,  the  duties 

for 
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1818.        ibr  burials  were  ordered,  ordained,  and  set,  and  to  be 

paid  as  hereinafter  mentioned,  viz. 

agmna  For  a  parishioner,  his  wife,  child,  or  servant — 

For  the  ground  or  pittin  the  church,  or  any  £.   s.   d. 
part  thereof,  to  the  use  of  the  parish         -  i   lo    o 
For  a  burial  in  the  parish  vault,  to  the  use  of 

the  parish  -  -  -  -  i   lo    9 

For  the  bell,  to  the  use  of  the  parish  -040 

To  the  minister,  for  his  attendance        -      -050 
To  the  clerk,  for  |iis  attendance  -         *  o     2    o 

To  the  sexton,  for  digging  the  grave  and  at- 
tendance -  -  -  -  o    I   10 
That  lodgers,  inmates,  and  strangers  shall  pay  double 
duties. 

For  the  burial  of  a  parishioner,  his  wife^  or  any  of  his 
children  or  servants  in  the  church*yard,  viz. 
For  the  ground  -  -  -  -020 

For  the  bell,  for  the  use  of  the  parish  -040 

To  the  minister,  for  his  attendance        -      -026 
To  the  clerk,  for  his  attendance        -  -  o     i    • 

To  the  sexton,  for  digging  the  grave  and  at- 
tendance  -  -  -  -0x2 

For  the  burials  of  inmates  or  strangers  in  the 
church-yard,  the  sums  ordered  to  be  paid  were  higher, 
and  the  sum  for  the  ground  (which  was  los.)  was 
expressly  stated  to  be  for  the  use  of  the  parish,  fint 
by  the  answer  in  writing  of  the  parson  and  church- 
wardens of  the  parish  of  Si.  Albany  Wood^Oreet^  to  the 
particulars  enjoined  by  a  warrant  from  the  Lord 
Bishop  otLofidan^  and  other  the  Lords  and  Judges  of 
the  High  G)urt  of  Star  Chamber,  in  the  year  of  our 
Lord  1635,  they  stoted  that  the  fees  and  duties  which 

they 
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they  received  for  ecclesiastical  rights,  they  found  in  an        1818. 
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ancient  tableof  fees,  which  (as  their  ancients  affirmed)  had 
hunff  up  in  their  church  ever  since  they  could  remember;  agamt 
the  true  copy  whereof,  they  in  that  answer  stated,  that 
they  exhibited  to  the  commissioners  for  the  fees,  five 
years  since,  whereof  they  also  exhibited  a  true  copy. 
And  in  that  copy  the  fees  then  received,  and  the 
particulars  respecting  the  same,  are  described  as  follows : 
"  The  pytts  in  the  church — 
**  Item  for  a  pytt  in  the  body  of  the  church,  s.  d. 
w  For  a  parishioner  -         -  -        -       6     8 

"  And  for  a  stranger  -  -         -^        -       8     © 

**  Item,    For  a  pytt  in  every  of  the  chapels, 
"  For  a  parishioner  -        -        •  -     lo     o 

"  And  for  a  stranger      -        -        -        -      -     13     8 

"  The  profits  of  which  pytts,  as  well  in  the  body  of    * 
^  the  church,  shall  be  to  the  use  of  the  church,  except 
^'  that  the  churchwardens  shall  give  for  every  pytt 
^  making,  to  the  sexton  8dL,  and  to  the  clerk,  for  his 
*<  pains  in  overseeing  the  making  thereof,  i2d.     For 
*^  which  8d.  the  sexton  shall  not  only  be  charged  with 
^^  the  making  of  every  such  pytt,  but  shall  also  see 
**  every  such  pytt  covered  with  earth,  except  it  be  a 
<'  tomb   or  other  mason's  work ;   then  the  church-  - 
^*  wardens,  at  the  church's  charges  shall  do  the  costs 
"  thereof.  —  Duties  for  burials:  —  The  parson's  duty 
**  is  in   the  church,   i2d.;  in  the  church-yard,  ^.: 
**  the  clerk's  duty  is  i6d. :  the  sexton's  duty  is  12 A" 

In  the  account  of  the  churchwardens  of  that  parish, 
of  all  receipts  and  payments  made  by  them  to  the  use  of 
that  parish  fi'om  the  feast  of  Easter  idia,  until  the  feast 
of  Easter  16 13,  they  are  described  as  sums  received  by 
them  for  pitta,  knells,  and  peals  at  barials.  And  in  a  like 
12  account 
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1818*        aoooQDt  from  Easter  1636  to  Easier  16379  they  are 
described  as  received   for  burials,   pitts,   and  knells. 

BSCKtVITU 

against  The  paHsh  (it  was  admitted)  have  paid  30^.  a  year 
for  100  years  to  the  rector  for  the  time  beings  for  a 
small  piece  of  ground  in  the  church-yard  ad|)oin]ng 
to  the  rector's  vault  in  the  chancel,  and  have  received  die 
fees  for  burials  there.  No  evidence  was  ^ven  aatoanj 
licences  being  given  by  the  ordinary,  or  as  to  any  ob- 
jections or  obstructions  having  been  heretofore  made 
to-  the  putting  up  of  any  monuments,  tablets^  tmnb- 
stones,  or  grave-stones,  or  to  any  inscriptions  thereon, 
for  want  of  such  licence;  but  application  was  made  by 
the  churchwardens  of  the  above  united  parishesi  to  the 
Bishop  of  London^  for  a  faculty  to  remove  the  vestry^ 
room  on  repairing  the  church ;  wfa^i  leave  was  given, 
on  producing  41  certificate  of  the  consent  of  the  rector  on 
4th  June  1 8 12,  to  erect  it  in  the  north  east  comer  of 
the  church.  The  application  was  first  made  without  the 
rector's  consent,  when  the  court  refused  to  grant  it  for 
want  of  his  consent ;  upon,  which  the  churchwardens 
obtained  his  consent,  and  then  the  faculty  was  granted. 
Evidence  hath  been  received  on  both  sides  as  to  the 
usages  in  these  respects  that  have  prevailed  in  the 
different  parishes  of  the  city  oiLomdwi^  for  the  purpose 
of  ascertaining  if  there  was  any  uniform  custom  or 
usage  throughout  London  or  not»  in  order  that  the  re- 
sult of  that  proof  might  be  stated  for  the  consideration 
of  the  Court,  in  case  it  should  turn  out  to  be  such  as 
the  Court  shall  think  can  legally  be  taken  into  tbdr 
consideration  in  this  case.  The  result  is,  that  there  is 
no  such  uniform  custom  or  usag^  except  that  in  all 
the  parishes  of  which  evidence  hath  been  given  of  the 
custom  for  the  repair  of  the  parish  cbuicbes^  the  cns- 
15  '  torn 
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tool  is  that  the  parishioners  repair  the  chancel  as  well        L818. 
as  the  body  of  the  church;  and  except  too,  that  the       — 

Beckwitu 

custom  appears  to  be  in  hke  manner  uniform,  without  agmnst 
any  proof  to  the  contrary,  in  this,  .that  the  fees  for 
breaking  the  ground  for  burial  in  the  body  of  the 
church  and  in  the  church-yard  are  paid  to  the  church* 
wardens :  but  in  the  rest  of  the  above  respects  the  cut- 
toms  vary.  In  some  of  the  parishes  the  custom  agrees 
entirely  with  that  of  St.  Alban^  Wood'-dreetf  in  all  the 
the  above  respects.  In  others  it  varies  only  in  this,  that 
the  parson's  right  is  not  confined  to  a  particular  vaults 
but  egiLteods  throughout  the  chancel,  and  also  extends 
to  his  permitting  the  putting  up  the  monuments,  tablets, 
&c.  and  their  inscriptions,  in  the  chancel,  in  exclusion  of 
the  churchwardens.  In  others,  though  the  churchwar* 
dens  have  the  ordering  and  the  emoluments  of  the 
ground  for  burial  in  the  church  and  in  the  church*^ 
yard,  yet  not  so  as  to  putting  up  the  monuments,  &a 
or  inscriptions,  which  right  belongs  to  and  is  exercised 
by  the  parson.  And  in  others,  the  ordering  and  emo- 
luments of  putting  up  the  monuments,  &c.  and  inscrip- 
tions in  the  church  and  church-yard,  are  enjoyed  both 
by  the  parson  and  the  churchwardens,  each  of  those 
parties  receiving  fees  accordii^  to  their  respective 
agreements  with  the.  parties. 

MarryaU^  for  the  plaintiff.  The  freehold  of  the 
church  is  generally  in  the  rector,  and  there  is  nothing 
in  this  case  to  shew  that  the  freehold  is  divested  from 
him.  The  circumstance  of  the  parishioners  repairing 
the  chancd  will  not  have  that  operation ;  for  though 
they  always  repair  the  church,  yet  the  freehold  of  it 
still  remains  in  the  parson.  The  very  form  of  induc- 
tion 
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1818.  tioD  shews  the  interest  the  parson  takes  in  the  churcfar 
^""^  for  he  is  inducted  into  the  real,  actual  and  corporal 
agmtut  possession  of  the  church,  with  the  rights,  profits,  and 
ARBiNG.  appurtenances  thereto  belonging.  An  induction  is  con- 
sidereit  as  equivalent  to  livery  of  seisin ;  then  if  the  par- 
son has  had  the  freehold  conveyed  to  him  by  livery  of  set- 
sin,  what  pretence  is  there  for  saying  that  any  other  per- 
son can  enter  upon  his  freehold  ?  Thn  therefore  puts 
an  end  to  the  defence  on  the  general  issue.  As  to  the 
second  plea,  that  is  expressly  negatived  by  the  &ct 
found  in  the  case,  that  there  was  no  consent  given  here 
by  the  ordinary.  And  as  to  the  custom  set  out  in  the 
third  plea,  for  the  churchwardens  to  set  up  monuments 
of  any  description  for  any  purpose  whatever,  that  clearly 
cannot  be  supported ;  for  by  the  common  law  of  the 
land,  the  setting  up  of  ornaments  or  monuments  in  the 
church  must  be  done  with  the  consent  of  the  ordinary. 
Palmer  v.  7^e  Bishop  qf  Exeter  (a).  Cart  v.  Marsh  {b\ 
BuhoeTf  clerk,  v.  Hmfes.  {c)  The  custom  set  out  in  that 
plea,  being  against  the  common  law,  b  therefore  bad* 

BoBandf  contnu  It  must  be  admitted,  that  by  the 
general  rule  of  law,  the  fireehold  of  the  church  is  in  the 
parson;  but  in  this  case  the  question  !%  whether  by  the 
particular  custom  set  out,  the  Court  will  not  consider 
either  that  he  has  only  a  qualified  freehold,  or  that  the 
freehold  is  not  in  him  at  all,  but  in  the  churchwardens. 
For  the  dergymau  here  exercises  no  acts  of  ownership 
with  respect  to  the  church  $  and  the  churchwardens,  on 
the  contrary,  exercise  many:  and  beddes,  the  expenoe 
of  repairing  both  the  church  and  the  rhaffi^l,  contrary 

(#)  ^fr.576.  (»)  nfi.i69o,  (c)  35«/,»i7. 

to 
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Co  the  usual  coursei  falls  upon  the  parishioners.    A        1818. 
rent  is  indeed  paid  to  the  parson  for  a  small  portion  of       "■'    ■ 
the  church-yard,  but  that  circumstance  shews  plainly        i^mm»^ 
that  the  rest  of  it  is  in  the  parishioners.    Then^  if  so^ 
he  cannot  maintain  the  present  action.    As  to  the  cus- 
tom stated  in  the  second  plea,  that  is  nq^atived  by  the 
cas^  and  must  be  laid  out  of  the  question.    But  in  the 
third  plea,  there  is  a  cust<Hn  allq;ed  that  the  church* 
wardens  may  enter  to  erect,  places  set,  and  fix  up  mo** 
nnments,  tablets,  &c.    When  they  are  so  fixed  up,  the 
ordinary  may  undoubtedly  take  them  down  if  he  dis- 
approves of  them;  but,  subject  to  that  restriction,  the 
right  is  by  special  custom  in  the  churchwardens  to  place 
dion  there.    And  the  question  here  is  between  the 
churchwardens  and  the  parson  only.     If  this,  there- 
fore,  be  a  valid  custom,  the  defendant  is  entitled  to 
judgment. 

Lord  Ellenborouoh  C.  J.  There  is  nothing  in 
this  case  to  take  the  freehold  out  of  the  rector,  Who  is 
the  plaintiff.  He  has  the  full  and  entire  possession  of 
it  by  his  induction ;  and  the  facts  stated  in  the  case  are 
not  sufiicient  to  divest  him  of  it.  Then  there  is  a  cus- 
tom claimed  for  the  churchwardens  to  fix  in  the  church 
any  monument*  tablet,  or  inscription,  however  impro- 
per,  without  any  ecclesiastical  control  whatever.  Now 
aftffnming  that  a  custom  for  the  churchwardens  to  set  up 
monuments  in  the  church  without  the  leave  of  the  par- 
son might  be  good,  it  is  at  any  rate  too  large  a  pro- 
position to  contend  for,  that  without  either  the  consent 
of  the  rector  or  that  of  their  common  ecclesiastical  sih 
perior  they  may  put  up  any  things  however  unseemly. 
That  would  in  effect  be  entirely  to  secularize  the  church. 

Vol.  I.  Mm  If 
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1818. 


BSCKWITR 

HAmpiNo. 


If  the  cnstom  claimed  whs  for  the  churchrwardeiis  to  \ 
up  monumentfl  with  the  leave  of  the  ordinary,  the  ( 
might  perhaps  have  been  different  I  am  therefore  of 
opinion  that  the  custom  t^Iaimed  in  the  third  plea  is  too 
hrgei  and  cannot  be  supported. 

Batlet  J.  The  freehold  of  the  church  is  deari j  in 
the  rector,  and  not  in  the  churchwardens;  and  the 
custom  claimed  is  against  the  general  mle  of  law, 
which  requires  the  consent  of  the  ordinaiy,  and  is 
therefore  bad« 

Abbott  and  Holrotb  Js«  concurred. 

Judgment  for  naindiT. 


Tmesiajft 
April  list. 


A  tefCator  de- 
vised t  par- 
ticular estate 
by  name  to 
r.  IT.,  his  heir 
at  law,  and 
then  devised 
to  H.  IV.  all 
the  residue  of 
his  lauds,  t9  he 
kept  in  the  name 
anif(umly9f 
HteW,*sas  hnr 
as  am  he:  Held, 
that  K.  IT. 
took  an  estate 
•of  taheritance. 


Doe,  on  Demise  of  James  Wood,  agmut  James 

WOODr 

P"  JECTMENT  brought  to  recoyer  lands  situate  in 
the  parish  of  Ifield  in  the  county  of  Sussex.  Plea, 
General  issue.  The  cause  came  on  to  be  tried  at  the 
Spring  assizes  at  Hmiham^  18171  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court,  upcm  the  following  case ;  with  liberty  to  either 
party  to  convert  the  same  into  a  spedal  verdict. 

Tlie  Rev.  John  Wood^  of  Bxisper  in  the  county  of 
SusseXf  being  seised  in  fee  of  the  premises  in  question, 
by  his  will  dated  Jufy  20th  1790,  duly  executed  and 
attested  so  as  to  pass  real  estates,  after  giving  directions 
as  to  Ids  funeral,  devised  as  folbws.  <<  I  give  and 
devise  to  Jawtes  Wood^  Esq.  of  HtchUad  Place^  ih  the 
parish  of  Tmneham^  ray  fiurm  called  Oddey  m  the 

parish 
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Dob 
ifmaa 
Wood. 


parish  of  Keymer,  with  the  great  tithes  and  manor  1818« 
thereuntO;  belonging.  I  give  and  devise  to  Henry 
Woodt  ot  Henfield  parish,  yeoman,  all  the  rest  of  my 
Ikrmsi  lands,  tenemants,  and  buildings,  and  the  per* 
petual  advowson  of  Rasper  rectory,  to  be  kept  in  the 
family  and  name  of  the  Woods  as  long  as  can  be.** 
I  give  and  bequeath  to  my  housekeeper  Mary  Stone 
for  a  legacy,  the  sum  of  500/.  at  my  decease,  in  case 
she  lives  with  me,  and  is  kind  to  me^  and  careful  of  me 
until  my  death,  which  500/.  lies  in  the  hands  of 
Thomas  Wonham^  of  Newdigate  parish,  on  a  mortgage. 
I  likewise  give  her  six  silver  t^  spoons,  and  a  pair  of 
silver  tea  tongs  marked  J.  W.^  and  two  large  silver 
table  spoons.  And  my  will  is,  that  my  housekeeper 
Mary  Stone  should  have  the  choice  of  a  bed,  two  pair 
of  sheets,  three  blankets,  and  all  the  furniture  belong- 
ing to  a  bed,  and  all  other  household  goods  and  furni- 
ture suflScient  for  a  single  person ;  and  if  I  have  any 
dog  living  with  me  at  my  decease,  my  will  is,  that  my 
housekeeper  Mary  Stone  shall  keep  the  said  dog  as  long 
as  he  will  live^  and  my  two  executors  to  pay  her  the 
sum  of  3L  every  year  for  keeping  the  said  dog;  but 
if  my  housekeeper  Mary  Stone  has  any  thing  to  do 
with  James  Chapmany  of  Rasper  parish,  my  will  and 
deaire  isi  that  he  or  she  shall  return  all  that  he  or  she 
has  received  according  to  the  direction  of  this  my 
said  will,  into  the  hands  of  Henry  Wood  of  Henfield 
parish,  or  his  heirs ;  for  I  esteem  James  Chapman  to 
be  a  man  of  a  very  bad  principle." 

And   after  bequeathing   some  pecuniarjr  legacies, 

testator  proceeds  as  follows,   <<  I  give  and  bequeath 

into  the  hands  of  my  two  executors  hereafter  named^ 

in  trust  200/.  to  purchase  a  piece  of  ground  to  make 

M  m  2  a  waggon 
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1818.  a  waggon  road  and  high  road,  for  the  ase  of  the  glebe 
land  hi  Busper  parish^  and  to  be  bought  as  soon  as  it 
can  ^xmveniently,  and  to  fetde  the  said  ground  to  die 
glebe  hind  in  Bmper  perish,  to  make  a  road  fiir 
waggoni,  carts,  and  all  other  tmffick  for  ever.  And 
until  the  said  ground  be  purchased,  the  interest  of  the 
money,  that  is,  of  the  ^ooL  is  to  be  paid  to  the  resident 
minister  of  Eusper  parish/*  The  testator  then  be- 
queathed other  part  of  his  personal  estate^  and  ap- 
pointed John  Buny  and  WiOiam  Garret  his  two 
executors.  The  testator  ihen  proceeds  as  Ibilovs. 
<<  And  after  these  two  executors  have  seen  all  these 
legacies  are  paid  and  made  over  to  the  proper  ownen^ 
and  settled  according  to  the  direction  of  this  my  said 
will,  and  the  2oo/.  for  to  buy  ii  road  taken  out  of  any 
'%3i  the  personal  estate ;  after  all  these  things  are  settled^ 
and  all  just  debts,  funeral  ezpences,  and  all  other  dues 
whatever  are  paid  by  my  executors  out  of  any  of  the 
personal  estate  not  mentioned,  then  and  not  before 
these  things  are  settled,  the  remainder  of  the  personal 
estate  to  be  given  into  the  hands  xAHenshf  Wood^  of 
Henfield  parish,  as  his  property,  and  desire  he  would 
keep  the  silver  plate  in  memory  of  the  family.'' 

The  s^d  James  Wood^  of  Hicistead  Place,  was  first 
cousin  to  the  said  Rev.  Jakn  Wood,  being  the  eldest 
son  of  the  Rev.  Jo^  Wbod^s  fkther's  elder  brother;  and 
the  said  JFXmr^  JVaod,  the  devisee  of  the  premisea  in 
question,  was  James  Woadh  ydungct  brother.  Uipon 
the  death  of  the  Rev.  John  Woodi  the  said  Hemy  Wood, 
as  devisee^  entered  and  took  possession  of  the  premises 
m  question,  and  levied  a  fi&e  thereof,  ofMichadmas 
term,  the  3ad  year  of  the  kin^^  and  in  the  HOaiy 
term  following  suflered  a  recovery  thereof^  with  treUe 

voQcfaer, 
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Toucher^  wherein  himself  wa«  first  vouchee  and  his        1818. 
son»  the  present  defendant,  the  second  vouchee,  and       -— — 
died  on  tjie  7tb  day  of  Februaty,  1816.    James  Wood       ^Jl, 
the  lessor  of  the  plaintiff^  is  eldest  son  and  heir  at  law       ^""""^ 
of  the  said  James  Wood  of  Hicisiead  I^ktcef  and  is  also 
heir  at  law  of  the  testator  the  Rct.  John  Wood.    The 
defendant  Join  Wood  is  eldest  son,  and  heir  at  hm  of 
the  said  Hemy  Wood. 

Tlie  question  for  the  opinion  of  the  Court  is, 
whether  the  lessor  of  the  plaintiff  is  entitled  to  recover : 
if  the  Court  shall  be  of  that  opinion^  the  verdict 
is  to  stpmd ;  if  not,  a  verdict  is  to  be  enterad  for  the 
defendant. 

DojfUjf^  fOT  the  plaintiff  contended,  that  Hmry 
Wood  took  only  an  estate  for  life^  and  that  upon  his 
death  the  estate  vested  in  James  Wood  the  heir  at  law 
of  the  testator.  *  The  general  rule  is,  that  there  must 
be  either  express  words^  or  some  necessary  implication 
arising  out  of  the  words  used  in  the  will,  to  disinherit 
the  heir  at  law.  In  this  case  there  are  no  express 
words.  The  question  therefore  is,  are  there  words 
fifom  which  such  necessaiy  implication  arises?  The 
intention  ecpressed'  by  the  testator  is,  that  the  estate 
should  continue  in  his  name  and  family.  But  that  is 
not  sufficient  of  itself  to  raise  the  necessary  implication 
required  by  law,  because  by  the  heir  at  law  taking  the 
estate,  that  purpose  wOl  be  eflfected  equally  as  well  a» 
by  Henry  Wood  having  an  esUte  of  inheritance;  and 
besides  the  words  *^  name  and  fiuaily  of  the  Woodi^ 
apply  more  emphatically  to  the  elder  branch.  Then 
does  the  curcumstanoe  of  the  testator  having  left  his 
hdr  at kwanother estate  alter  the  case?  In BigH v. 
M  m  S  Side- 
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1818.  Sideboikam{a)9  the  testator  had  given  a  legacy  t»  fab 
heir  at  law,  and  yet  it  was  held,  that  would  not  prevent 
his  taking;  and  Denn  v.  Gaskin{b)  is  to  the  same  effect. 
And  the  case  in  Douglas  is  a  very  strong  on^  fer 
certainly  there  it  was  clear  to  an  ordinary  apprehension 
that  ihe  testator  meant  to  disinherit  the  heir  at  law* 
Where  there  is  any  uncertainty,  it  is  better  that  the 
heir  at  law  should  take,  for  his  title  depends  on  the 
rales  of  descent,  which  are  certain.  If  so,  it  beoomes 
unnecessary  to  advert  to  the  other  circumstances  in 
the  will.  It  may  be  observed,  however,  that  the 
testator  leaves  the  residue  of  his  personal  property  to 
Henry  Wood.  His  intention  might  therefore  be^  that  the 
whole  of  his  real  property,  after  the  estate  for  life  was 
at  an  end,  should  be  united  in  the  elder  branch  of  his 
fiunily,  and  the  personal  property  in  the  younger 
branch.  The  lessor  of  the  plaintiff  is  therefore  entitled 
to  the  judgment. 

Stigden^  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh  C.  J.  The  sense  of  the  will 
beams  so  clearly  upon  us,  that  it  is  unnecessaiy  to  hear 
the  other  side.  After  devising  to  the  heir  at  law,  his 
fiirro  called  Ockley^  in  the  parii^h  of  Keynur^  with  the 
great  tithes  and  manor  thereunto  belonging,  the  testator 
gives  to  Henry  Wood  "  all  the  rest  of  bis  farms^  lands, 
tenements,  and  buildings,  and  the  perpetual  advowson 
oiRusper  rectory,  to  be  kept  in  the  family  and  name  of 
the  Woods  as  long  as  can  be."  Now  to  enable  Hemy 
Wood  to  keep  the  estate  in  the  fionjly  and  name  of  the 

(•)  Dtm^l  759-    .  (*)  <2w/.  657. 

Woods 


IN  THE  FiRT-XiaHTH  YeAB  OF  GEORGE  III.  &23 


Woods  as  long  as  can  be^  he  must  take  more  than  an        1818. 

estate  for  life.    It  is  not  material  for  the  Court  now  to       ' 

consider  by  what  means  H.  Wood,  whether  by  limiting         Mimt 
the  estate  after  him  in  strict  settlement,'  or  in  some  other  ^^' 

way,  was  to  eflectuate  the  intention  of  the  testator,  since 
at  all  events  it  was  clearly  the  object  of  the  latter  to 
give  such  an  estate  as  would  enable  his  devisee  to  carry 
that  intention  by  some  means  into  effect.  There  is  no 
question  about  the  rule  as  to  disinheriting  of  the 
heir  at  law ;  for  here  the  estate  is  left  expressly .  to  an- 
other person,  who»  in  order  to  fulfil  the  plain  intention 
of  the  testator,  must  be  adjudged  to  have  taken  an 
estate  of  inheritance. 

Batley  J.    I  am  of  the  same  opinion.    In  order  to 

carry  into  effect  the  purpose  of  the  testator,  we  must 

give  to  the  devisee  such  an  estate  as  may  enable  him  to 

keep  the  property  in  the  &mily  and  name  of  the  Woods 

as  long  as  can  be.     The  former  part  of  the  devise  *^of 

all  his  farms,  lands,  tenements,  and  buildings,"  would 

not  give  more  than  an  estate  for  life.    Nor  would  the 

words  <*  perpetual  advowson"  carry  it  any  farther;  for 

the  word  perpetual  applies  only  to  the  description  of  the 

property,  and  not  to  the  quantum  of  interest  which  the 

devisee  takes  in  it.     But  the  words  <<  to  be  kept  in  the 

name  and  &mily  of  the  Woods  as  long  as  can  be^"  are 

words  clearly  shewing  the  intentibn  of  the  testator  to 

give  his  devisee  more  than  an  estate  for  life.    In  order 

to  fiilfil  the  testator^s  intention,  H.  Wood  must  either 

liqiit  the  estate  in  strict  settlement,  or  must  in  some 

otberway  take  care  that  it  should  continue  in  the  family 

and  name  of  the  Woods.    But  if  you  give  him  only  an 

estate  for  life^  be  has  no  means  to  do  this.    To  give 

Mm  4  eflfect 
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1818. 

Doi 
Mhst 

WOOD. 


elbct  therefiof  e  to  the  testator's  intentioD,  Henry  Wood 
must  take  an  estate  of  inheritance. 

Abbott  X  The  testator*  by  thewords  <<  to  bekqpt 
in  thenameandfiunilyofthe  Il^mb  as  long  as  can  be,*" 
must  mean  to  be  so  kept  by  Hemy  Wood:  he  most 
therefore  have  intended  that  Hemy  Wood  shooU  hsve 
the  power  of  limiting  the  estate  in  order  to  carry  that 
purpose  into  cffsct :  that  cannot  be^  unless  .Hbify  IRhnI 
takes  more  than  a  life  estate. 


HoLROTD  J.  I  am  also  of  c^inion  that  Hemy  Wood 
took  an  estate  of  inheritance  by  this  devise.  The 
lands*  &C.  were  given  to  him  by  this  will  for  his  enjoy- 
ment, and  for  the  farther  purpose  of  being  kept  in  the 
name  and  family  of  the  Woods  as  long  as  can  bew 
Now  as  that  was  to  be  done  by  means  of  the  devis^ 
Hemy  Wood  must  have  taken  more  than  an  estate 
for  life. 

Judgment  for  defendant. 


The  KiKO  against  Gobbon. 


A  MANDAMUS  had  issued*  on  the  application  of 
the  churchwardens  and  overseers  of  the  parish  of 
Wotton  Basset^  in  the  county  of  WtUsf  commanding 
Alexander  Gordon^  mayor  of  the  borough  of  WoUon 
Basset^  and  also  a  justice  of  the  peace  within  the  bo- 
rough* to  allow*  confirm*  and  sign  a  rate  or  assessment 


Where  a  pa- 
riih  contained 
within  icieir  a 
borough  not 
co-eatensive 
with  it,  and 
the  nayor  of 
the  borough* 
on  a  tcturn  to 
a  mandamus 

poor  rate  made  made  by  the  churchwardens  and  overseers  of  the  parish 

by  the  chuich- 

waidens  and  overseeraoC  the  whole  parish,  »tated  a  custom  which  had  eilited  once  the 
43  Bliz*  A.  of  appointing  separate  churchwardens  and  overseers,  and  of  making  separate 
rates  for  the  boroi^h  and  lor  those  parts  of  the  parish  which  lay  without  the  bMwyh ;  it 
wu  holdea  that  nch  cwtoo  was  infal2d«  and  the  retani  was  quashed  accordingly. 

for 
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for  the  relief  of  the  poor  of  the  parish,  (the  borough  1818. 
lying  within  and  being  part  and  parcel  of  the  parish,)  ' 
and  which  rate  had  been  allowed  by  two  justices  of  the  4^ahu* 
peace  for  the  county,  as  to  so  much  as  respected  that 
part  of  the  parish  which  lies  without  the  borough,  and 
which  had  been  tendered  to  the  defendant,  as  sudi 
mayor  and  justice^  to  be  by  him,  confirmed,  allowed, 
and  signed,  as  far  as  related  to  the  borough,  and  which 
he  had  refused  to  do.  To  which  mandamus  the  fol- 
lowmg  return  was  made:  That  the  borough  of  flMon 
JBtmet  is  an  ancient  borough,  consisting  of  a  mayor, 
two  aldermen,  and  twelve  capital  burgesses^  and  that 
the  mayor  and  two  aldermen  are  justices  of  the  peace 
within  the  same ;  that  the  borough  lies  within  and  is  part 
and  parcel  of  the  parish  oSWcitonBauetf  and  that  the  rest 
of  the  parish  is  not  nor  ever  was  within  the  borough  or  its 
liberties;  that  the  whole  parish  of  WaUon  Basut  lies 
within  the  division  or  hundred  oi  Kif^stnridge ;  that  the 
mayor  and  aldermen  of  the  borough  ever  since  the43  EUx, 
have  been  accustomed  to  appoint  the  overseers  of  that 
part  of  the  parish  Ijdng  within  its  liberties  to  act  for 
the  borough,  and  that  the  justices  of  the  county  acting 
for  the  division  of  Kingtbridge  have  always  appointed 
the  overseers  of  the  poor  for  that  part  of  tlie  parish 
lying  without  the  borough,  and  that  these  latter  over- 
seers have  always  been  accustomed  to  make  separate  rates 
and  assessments  for  the  rdief  of  the  poor  of  that  part 
of  the  parish  lying  without  the  borough,  and  the  over- 
seers for  the  borough  to  make  separate  rates  also  for 
the  rdief  of  the  poor  of  the  part  of  the  parish  lying 
within  the  borough.  The  return  then  stated,  that  the 
defendant  was  mayor  oi^  and  one  of  the  justices  of  the 
pewe  for  the  borough,  but  not  for  the  county,  and  that 

the 
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1818*  the  rate  in  quesdon  was  made  by  the  church waidens 
of  the  parish,  and  by  the  OTerseen  of  the  poor  ap- 
pointed by  the  justices  of  the  county  for  that  part  of 
the  parish  lying  withoui  the  borough,  and  that  the  rate 
was  made  by  them  only,  and  for  the  rdief  of  the 
whole  of  the  poor  of  the  parish  to  be  levied  on  the 
•whole  of  the  inhabitants;  and  that  certain -perKNis 
therein  mentioned  were,  before  the  making  of  the  rate 
in  question,  overseers  of  the  poor  of  the  borough,  and 
as  such  had  tendered  to  the  defendant,  a  rate  duly 
made  by  them,  as  such  overseers,  for  the  relief  of  the 
poor  of  that  part  of  the  parish  lying  within  die  bo- 
rough ;  that  he  had  allowed  and  confirmed  that  rate^ 
which  was  published  and  collected  from  that  part  of 
the  parish  lying  within  the  borough,  and  applied  to- 
wards the  relief  of  the  poor  there.  And  that  for  these 
reasons  he  had  not  allowed  and  confirmed  the  rale  in 
question, 

Casberdy  who  objected  to  this  return,  was  stopped 
by  the  Court,  who  called  on 

Richardson  (a)  to  si^port  it  He  contended  that  the 
return  was  good,  inasmuch  as  the  churchwardens  and 
overseers  of  the  borough  were  justified  in  making  a 
separate  rate  for  that  part  of  the  parish  lying  within 
the  borough.  By  the  stat.  43  Eliz.  c.  2.  i,  i.,  the  over-p 
seers  and  churchwardens  of  the  parish  are  to  make' the 
rates  upOn  the  parish;  and  the  case  where  a  town 
corporate  is  co-^xtensive  with  the  parish  is  provide^  ibr 
by  the  8th  section^  The  present  case  is  expressly 
within  the  9th  section,  which  enactB,  <<  that  if  the  parish 

(«)  At  the  doie  of  Xicbanlson*t  aixvment,  Merewetber,  who  was 
with  hiiQ,  rofc  to  addrcM  the  Court;  but  Lord  MUeahnt^k  said  that 
it  was  the  practice  to  hear  one  couniel  only  on  a  return  to  a  mandamat. 

lie 
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lie  partly  within  the  liberties  of  any  town  corporate  &nd  1818. 
partly  without,  that  then,  as  well  the  justices  of  peace  *-— — 
for  every  county,  as  also  the  head  officers  of  such  a^,  nieiMst 
town,  or  place  corporate  shall  deal  and  intermeddle 
only  in  so  much  of  the  said  parish  .as  lieth  within  their 
liberties,  and  not  any  further;  and  every  of  them  re- 
spectively within  their  several  limits,  wards,  and  juris* 
dictions,  to  execute  the  ordinances  before  mentioned 
concerning  the  nomination  of  overseers,  the  consent  to 
binding  apprentices,  the  giving  warrant  to  levy  tax- 
ations unpaid,  the  taking  account  of  churchwardens  and 
overseers,  and  the  committing  to  prison  such  as  refuse 
to  account,  or  deny  to  pay  the  arrearages  due  upon 
thdr  accounts."  The  magistrates,  therefore,  are  to  act 
in  virtue  of  the  provisions  of  this  section  in  their  respect 
tive  jurisdictions  only.  The  magistrates  of  the  county, 
therefore,  could  not  appoint  overseers  for  the  borough ; 
and  it  follows,  that  those  overseers  cannot  make  a  rate 
upon  the  inhabitants  of  the  borough.  The  rate  then  is 
not  valid,  and  the  Court  will  not,  therefore^  grant  a 
mandamus  to  allow  it.  Tlie  return  states,  that  this  has 
been  the  usage  ever  since  the  statute  of  Elit. ;  and  it  is 
important  that  the  rights  and  privileges  of  the  borough 
should  be  preserved.  In  R.  v.  HoUister^  reported  by 
the  name  of  iZ.  v.  FMy  (a),  the  Court  allowed  a  return 
ezaetly  similar  to  the  present. 

Lord  Ellbnborough  C.  J.  The  pth  section  of  the 
43d  of  Elizabeth  specifies  and  enumerates  many  acts 
that  ooay  be  done  separately,  where  a  parish  is  partly 
vdthin  a  town  corporate  and  partly  without;  but  it 

does 
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1818. 


The  KiMo 
OoRDoir. 


doet  not  mention  the  ad  of  making  rates.  Now 
this  of  itself  affinrds  a  very  strong  presomption  that 
the  Icgiskture  contempkted  the  making  of  one 
entire  rate  for  the  parish;  and  besides,  that  sectsm^ 
after  directing  in  what  way  the  churchwardens  and 
overseers  are  to  be  appointed,  enacts  expressly  that  they 
shall  without  dividing  themselves  execute  their  office  in 
all  places  within  the  said  parish.  Tliat  shews  distinctly 
that  one  rate  only  for  the  whole  parish  must  be  madc^ 
and  prohibits  the  making  of  separate  rates  by  the  sepa- 
rate bodiesof  church  wardens  and  overseers  as  has  been, 
according  to  the  custom  stated  in  this  return,  done 
within  this  borough.  Notwithstanding,  therefore^  the 
case  cited,  I  think  that  this  return  to  the  mandamus  is 
bad,  and  that  it  must  be  quashed. 

Return  quashed* 


April  ft»d. 

An  iotetYCniag 
9imdtj  \%  not  to 
be  reckoned  u 
one  of  the  four 
dtyt  during 
which  A  d.  M. 
must  Uc  in 
the  thcrifTs' 
offieeto  cheige 
the  baiL 


Howard  against  Smith. 

JLfAKRYAT  om  a  former  day  in  this  tern  obtained 
a  rule  nisi  for  setting  aside  the  proceedings  agamst 
the  bail  {tm  irregularity,  with  costs,  on  the  ground  that 
the  ca.  sa.  had  not  lain  in  the  office  four  entire  days 
exclusive  of  the  day  on  which  it  was  lodged",  and 
the  return  day.  The  ca.  sa.  was  lodged  in*  the  office 
on  Wednesday  21st  January^  returnable  on  the  follow* 
ing  Monday.  Tlie  question  was^  whether  Sundeoff 
being  an  intervening  day,  could  be  reckoned  as  one 
of  the  days. 


Cemyn  now  shewed  cause.    There  is  no  decided 
case  expressly  upon  this  point;  and  it  must  therefore 

be 


IN  THE  FlFnr-^XIGHTH  YjBAR  OF  GEORGE  IIL  529 

be  determined  by  analogy  to  other  cases.    Bail  have        1818. 

e^bt  entire  days  to  render  their  principal^  yet  this  ^ 

Court  in  Crafoodl  y.  Green  (a\  decided  that  an  inters        ogmnu 

Smith. 
vening  Sunday  is  to  be  reckoned  as  one  of  the  eight: 

and  he  cited  Forfy  v.  Hermer  (&)»  and  Anonymous  {c\ 

and  Cock  v.  Broekkwsi.  {d) 

Lord  Ellenborouoh  C.  J.  The  object  of  the  rule 
ifly  that  the  bail  should  have  four  days  allowed  them  to 
search  the  oflBce,  that  they  may  know  whether  it  be 
necessary  to  render  their  principal  or  not  That  being 
so,  and  Sunday  not  being  a  day  on  which  any  search 
can  be  made,  the  bail  would,  if  Sunday  were  reckoned 
as  one  of  the  days,  only  have  three  entire  days  during 
which  they  could  search  the  office.  I  am  therefore  of 
opinion,  that  the  ca.  sa.  should  have  lain  in  the  office 
four  entire  days  exclusive  of  the  Sunday ;  and  conse-^ 
quently  that  the  proceedings  are  irregular. 

Bayley  J.  The  ca.  sa.  must  lie  in  the  office  four 
^tire  days  exclusive  of  the  day  on  which  it  is  lodged 
and  the  return  day.  The  four  days  are  allowed  to  the 
bail  that  they  may  search  the  book  to  which  they 
always  have  access;  a  day  therefore  on  which  they 
cannot  have  access  to  that  book,  will  not  answer  the 
ol^ect  of  the  rule^  and  therefore  cannot  reckon  as  one 
of  the  four  days.  In  the  other  case  something  may  be 
done  on  the  Sunday;  for  though  they  cannot  render 
the  principal  on  that  day,  still  they  may  take  hnn  :  but 
here  nothing  can  be  done.  I  am  therefore  of  i^inion, 
that  the  proceeedings  are  irregular. 

W  14  MMi,  537.  W  4  T.  A  583. 

(0  ft5tf/l.599.  (</)  I3£ai/.  588. 

Abbott 
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He  object  for  which  the  fiiiir  days  are 
■Bowed  is,  that  parties  may  have  an  opportimity  of 
searching.  The  days  therefore  must  be  such  on  which 
search  may  be  made;  Stmdiy  is  not  such  a  day,  and 
therefore  is  not  a  day  within  the  meaning  of  the  rule. 


HoLROYD  J.  concurred. 


Rule  absolute. 


Friday, 
Afrii  14th. 


DcTife  to  the 
heir  at  law  in 
fee,  with  an 
ezecQtory  de-  - 
vise  over  in 
case  he  doci 
not  attain 
II  years  of 
age ;  held  that 
this  does  not 
alter  the  qua- 
lity of  the 
estate,  which 
he  would 
otherwise 
have  taken 
as  heir;  and 
that  he  there- 
fore  takes  by 
descent,  and 
not  by  por- 
chase. 


Doe,  on  Demise  of  Pratt  and  Others,  against 
TiMiNs  and  Another. 

"C  JECTMENT  for  the  recovery  of  premises,  formeriy 
copyhold,  holden  of  the  manor  of  Aldenkam  in  the 
county  of  Hertford^  consisting  of  three  cottages  and 
outbuildings,  and  thirty-one  acres  of  meadow  or  pasture 
land,  situate  in  the  parish  of  Aldenkam  in  the  sud 
county,  now  in  the  occupation  of  the  defendant  Jakn 
Fane  Timins^  Esq.;  and  also  for  the  recovery  of  a 
freehold  dweIling*house,  situate  in  Waifbrd  in  the  said 
county,  now  in  the  occupation  of  the  oth^  defendant 
Joseph  Edmonds.  The  declaration  consisted  of  twelve 
counts,  with  different  demises,  which  it  is  unnecessaiy  to 
particularize.  The  defendants,  John  Fane  TinUns^  Esq. 
and  Joseph  Edmonds^  severally  appeared,  and  pleaded 
not  guilty ;  and  also  severally  entered  into  the  common 
consent  rules  to  confess  lease,  entry,  and  ouster*  The 
The  cause  came  on  to  be  tried  before  the  Ri^t  Ho^ 
nourable  Edward  Lord  EUenboroughf  at  the  last  Hert" 
Jbrdshire  assizes,  when,  a  verdict  was  found  for  the 
plauiti£^  with  damages  lA,  costs  40^.,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

lit  That 
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That  at  a  court  holden  for  the  manor  ctAIdenkoMf         1818. 
on  the  7th  day  April  1 7749  Tianuu  Bemm  was  admitted 
tenant  to  the  copyhold  part  of  the  premises,  to  hold  to 
him,  his  heirs  and  assigns  for  ever,  subject  to  the  pay- 
ment of  an  annuity  of  8/.  a-jear  to  Jane  Finch  for  her 
lifcy  of  the  lords  and  lady  of  the  said  manor,  by  the  rod, 
at  the  will  of  the  lords  and  lady,  according  to  the  custom 
of  the  said  manor,  by  the  rent  of  65.  Bd.  fealty,  suit  of 
court,  8cc. ;  and  immediately  after  such  admi8si0ii  the 
said  T/umas  Berraoo  surrendered  the  said  premises  to 
the  use  of  his  will.     That  said  Themas  Berram  being 
thus  seised  of  the  copyhold  part  of  the  premise^  and 
being  also  seised  in  fee  of  the  JFireehoId  house  in  Watford^ 
njiade  and  published  his  last  will  and  t^tament  in  writ- 
ing, bearing  date  the  29th  day  of  Jtt^  1781,  and  duly 
attested^  in  which  he  disposes  of  the  same  as  follows : 
'^  I  give  and  bequeath  to  my  son-in-law  William  Janes, 
^  loL     ItetDf  I  likewise  give  to  my  said  son-in-law 
^*  WiUiam  Jones,  in  trust,  or  his  assigns,  my  freehold 
'^  houses  situate  near  the  market-house  at  Watford, 
"  Herts,  in  the  Higkstreeli  and  now  in  the  occupaticm 
^'  of  Job  Jones i  likewise  my  copyhold  estate  at  Ilys^Hill, 
^^  in  the  parish  of  Ardnam,  Herts,  and  in  the  occupa- 
^<  tion  of  Daniel  Child,  (a  surrender  thereof  to  the  use 
^*  of  my.  will  being  already  made,  and  a  description 
*^  bebg  in  my  admittance  to  the  said  estate.)     I  like« 
^*  wise  give  to  my  said  son-in-law,  in  trust,  the  produce 
*^  of  my  book-debts,  stock  in  trade,  with  the  produce  of 
*^  all  my  goods  and  chattels,  plate,  china,  and  wearing 
**  apparel^  and  every  thing  that  can  be  called  mine, 
^  'Whatsoever  and  wheresoever,  with  all  my  cash  which 
*^  is  left  after  my  debts  and  legacies  are  paid,  with  the 
'^  expences  of  being  admitted  to  the  aforesaid  copyhold 

«  estate; 
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Dob 
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MINI* 


1818.        M  eitate;  I  say,  I  lea^  to  iny  son-in-law  WSUamJtmes 
^  otNm  Brenf/brdf  Middktexj  roeabnan,  in  tnut,  all 
<'  the  abore  estates  real  and  pereonal,  for  him,  or  his 
<<  assigns,  to  pay  out  of  the  said  estates  to  my  aforeaaid 
<<  wife  Sarah  the  sum  of  iu  weekly  and  every  week 
<<  during  her  natural  life,  or  the  said,  sum,  I  mean  the 
<<  amount  thereof,  quarterly,  as  she  pleases.    And  if 
<<  the  said  sum  is  not  paid  within  fourteoi  days  after 
<<  the  quarter  (if  demanded)*  it  shall  be  lawful  for  her, 
^  by  her  attorney,   to  seize  on  the  above  oopyhoid 
^  estate;  and  if  the  demand  is  not  paid  within  fourteen 
^  days  after  distress  taken,  then  it  shall  be  lawfid  fix* 
<*  her,  &C.  to  sell  the  sakl  oc^yhold  estate^  and  out  of 
^  the  produce  thereof  to  pay  herself  the  changes  of 
<<  distraining  and  selling  the  sakl  estate^  to  buy  herself 
^  an  annui^  for  her  iife^  returning  the  overplus,  if  any, 
<<  after  sale  thereof,  and  securing  an  old  annuitant,  one 
<^  Mrs.  Finchf  8/.  a-year  during  her  life^  chargeaUe 
<*  upon  the  said  estate^  to  the  said  WiUiam  Jana  in 
<<  trust.    And  if  the  said  copyhold  estate  ba  aforesaid, 
«  should  not  be  sikfficient  upon  sale  to.  secure  the  p^ 
<<  ment  of  both  annuities,  with  charges. of  sale,  ftc^ 
<*  then  it  shall  be  lawful  for  the  remainder  of  the  said 
<<  annuities  to  be  paid  out  of  the  frediold  estate  as 
<<  above.    Item,  after  all  ezpepces  are  paid,  and  the 
'<  annuities  properly  settled,  I  would  have  the  remain* 
^  der  of  my  cash  to  be  laid  out  in  some  of  the  puUk 
<<  fiinds ;  and  the  dividends  thereof^  with  the  rents  of  my 
<<  estates  as  above,  I  give  to  my  aforesaid  8on-in4aw 
<<  William  JaneSf  or  his  assigns,  in  trust  for  the  sole  use 
((  of  my  aforesaid  grandson  flWimArraiDjfaiiM^tilUie 
^  my  said  grandson  arrives  at  the  age  of  twenty-one 
**  years;  and  when  he  does  arrive  at  the  age  of  twenty- 
if  «•  one 
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«  one  jrours,  tb«n  my  will  14  thfit  my  s^id  grandscHi  be 
<<  pqt  into  poiwuioji  of  the  alK>Te  estates  and  moo^y  in 
*^  the  fiiDdSf  and  to  be  bis  only  and  at  his  own  disposal^ 
'^  after  my  wife's  annuity  of  2ot,  and  Ifrs.  FineV^  an* 
<<  nuily  of  8i,  each  yearly,  as  above  observed,  are  justly 
<'  and  honestly  paid^' without  any  deduction.  But  if  my 
<f  said  grandson  William  Berraa  Jcnet  should  not  arrive 
'*  to  twenty-one  years,  then  I  give  the  said  estates  and 
*^  interests  of  money  as  aferesaid,  after  annuities  are  sa- 
^  tisfied  and  paid,  to  my  sister-in-law  Deborah  Berraw^ 
^  widow  of  my  late  brother  Oaptain  Berro^  or  her  as* 
<<  signs,  in  trust  for  the  use  of  her  three  children,  IMo* 
*<  r&hj  Fgnny,  and  HarrioUj  daughters  of  my  said  bro- 
'<  thcr  Captain  Berramj  in  the  same  manner  as  I  had 
*«  before  given  to  my  grandson.'' 

That  on  the  iSth  Naoember  1781,  the  said  Thomat 

Btrrom  died  seised  of  the  said  copyhold  and  freehold 

prsmises  without  revoking  or  altering  his  said  will, 

having  had  issue  an  only  daughter,  Ann  BerratOf  who 

married  William  JoneSj  the  testator's  son-in-law,  men- 

Hc^ad  in  his  will,  and  died  on  the  9th  Augusi  1775,  in 

the  life-time  of  the  testator,  leaving  an  only   child 

Wmiam  Berram  JmeSf  who  was    born    on    the  29th 

Januay  17749    and  attained  the  age  of  twenty*one 

years  on  the  apth  Janttary  17951    ^^^  ^'^  ^^  ^® 

nth  October  following,   intestate  and  without  issue. 

That  the  said  William  Berrcw  Jones  was  the  grandson 

and  heir  at  law  of  the  said  Thomas  Berrcnt,  ex  parte 

malema;   end    that  the  said  DeboraJi,    Fanmfj    and 

Hmrid  Berrow^  the  testotor^s  nieces,  to  whom   the 

Mates  were  given  in  the  event  of  his  grandson's  not 

arriving  at  the  age  of  twenty-one  years,  were  on  the 

death  of  the  said  William  Berrtm  Jones,  his  cousins 

Vol*  L  N  n  and 
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1818.        and  co-heirewes  at  law,  ex  parte  nwtema,  that  b  to 

•        cay,  at  daughter*  of  Eiaard  Berrtm,  (the  brother  of  the 

^l^        said  Thomas  Bemm,)  who  died  on  the  i6th  jfyril  1778. 
Ti-iiii.       j^jij  jj,g  ggij  iXrftoraA  Bemm,  one  of  the  lesson  of  the 
plaintiff,  on  the  aoth  December   1793,  intennanied 
with  Thomas  Campbdly  who  died  on  the  15th  Ftinary 
,809,  and  afterwards  married  Jote  l¥a«,  another  of 
the  lessors  of  the  plaintiff,  on  the  nth  Jamury  t9i6. 
That  the  said  Fantof  Bemm  married  Edward  Janet  on 
the  J 5th  December  1792,  and  died  the  nth  NaoaAer 
1813,  leaving  an  only  daughter  2>B6orBA,  another  fcasor 
of  the  plaintiff  who  intermarried  with  WtOiem  Warner, 
another  of  the  said  lessors,  on  the  nth  Jioie  1815- 
That  the  said  Harriet  Bemm,  another  of  the  said 
lessors,  on  the   14th  May   1798*  intermarried  widi 
Christopher  Detmet,  who  died  the  1 7th  September  1803, 
and  afterwards  married  Henry  Man,  another  of  the  said 
lessors,  the  a8th  Janmry  i8o8.    That  on  the  death 
of  said  Thomas  Berrav,  the  said   WiOiam  Janes  was, 
at  a  court  holden  for  the  said  manor  of  jBdenham  on 
the  30th  day  of  September  178a,  admitted  to  the  copy- 
hold part  of  the  premises ;  «•  to  hold  the  same  to  him 
the  8«d  WiUiam  Jones  and  bis  assigns,  in  trust  fiw  die 
several  uses,  intents,  and  purposes,  and  subject  to  the 
payment  of  the  annuities  and  sums  of  money  mentioned 
in  the  said  will  of  Thomas  Bemm,  at  the  will  of  the 
lords  and  lady,  according  to  the  custom  of  the  said 
manor."     And  that  the  said  mOiam  Jam  received 
the  rents  and  profits  of  the  copyhold  pranisea,  and 
also  of  the  freehold  house  at  Watford,  until  the  time 
of  his  death,  which  happened  on  the,  9th  day, of  1% 
1799.    That  said  WHUam  Jones,  after  the  d«^  o. 
said  AnneBemm,  intermteried  widi  Z^fdia  P^,  and 

had 
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had  issue  of  that  marriage*  two  sonsi  John  Smith  Jones^        1818; 

who  died  without  issue'  on  the  4th  SepUmba-  17995        — - 

and  Ai/gustin  William  JoneSf  bom  the  ist  day  of 'i%-        /^mmu 

hvary  1784,  who  is  still  livings  and  one  of  the  lessors 

of' the  plaintiff.    That  Jane  Finch^'  one   of  the  an-- 

Bttitants  mentioned  in  the  will  of  the  said  Thomas 

Berramf  also  died  in  or  about  the  year  17999'  and  that- 

Sarah  Berroa^  the  other  annuitant,   who  afterwards 

married  ./f/i/Aai^  Chisdden^  died  on  the  15th  Jtii^  i8o6. 

That  on  the  death  of  said  William  Berr<m  Jonesy 

Bichard  Janes  wets  his  heir  at  law,  ex  parte  paterua,^ 

(that  is  to  say)  as  brother  of  William  Janesy  the  father 

of  the  said  William  Berram  Janes.    And  that  after  the 

death  of  the  said  William  Jones,  the  said  Biehard  Jones 

was,  at  a  court  holden  for  the  said  manor  of  Jldenham 

00  the  23d  day  of  April  1800,  admitted  to  the  said 

oopyhold  premises;  to  hold  to  him,  his  heirs  and 

assigns  for  ever,   subject  -nevertheless  to  the  several 

uses,  intents,  and  purposes  mentioned  in  the  said  will 

of  gfud  Thomas  Benxm,  if  any  such  did  then  exist,  at 

the  will  of  the  lord,  according  to  the  custom  of  the  said 

manor.     That  the  said  Richard  Jones,  on  the  death  of 

ii^twd  William  Jones,  took  possession  of  the  freehold 

hoose  at  Watford;  and  by  indentures  of  lease  and 

release,  bearing  date  the  2d  and  id  day  of  September 

1800,  and  made  between  the  said  Bichard  Jones  and; 

4frry  bb  wife  of 'the  first  part,  Anthomf  Chiselden, 

and  Sarah '  his  wife,  formerly  Sarah  Berrom  widow,  of 

the  second   part,  and  the  said  Joseph  Edmonds  and 

WUUam  Cartwrighi,  a  trustee  for  and  on  behalf  of 

nid  Joseph  Edmonds,  of  the  third  part,  conveyed  the 

ttid  ftediold  house^-  with  the  appurtenances  to  the 

defendant  Joseph  Edmonds,  his  heurs  ^d  asaigni.    And 

N  n  2  that 
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1818.  lUflt  in  TMMjj^  teirn^  iBM,  •  ftM  iur  connmmn  4/b 

-*'*^  di^  com«  MOy  9ui.  wab  tevitd  th^imr  by  the  «y 

<i;Jl#  aUhetrd^Mi^  add  bk  n'ife  to  ill*  said  JomfitBdmtmds 
^taiiii. 


tod  ffUliam  Guimrigiit  te  acknowledgment  of 
imB  taken  from  the  day  of  the  Hkfy  IWoity  in  dine 
y$fmkif  bong  the  ^tk  day  of  JinUi  is  tlM  fivtMi 
]^«tt»  of  the  reign  of  hit  prcftent  Majeity^    And  tkat 
ih»  proelamatiODa  iherenpon  w^ve  made  as  foHowi^ 
to  wit :  The  fir«b  piMlamation  waa  made  on*  tkeiTth 
isf  6fJkmfi  in  fWrt%  ten*  in  thoioid  fortieth  yevef 
'tlK^  k{«ig.    T%e  ieeottd  prodamatioA  waa,  niade  the 
iitfi  day  of  Ihombeti  in  JMSblMApMtt  teim^  in  the 
tmy*&M  yter  ^  the  tttid  king.    The  third  ptfodama- 
don  was  made  the  ^th  di^of  JMraffry,  in  Hilary  tefin 
ih  tliG  said  forty^fifst  year  of  the  king.    The  fourth 
p^oelaffiatlon  wa»  made  the  15th  day  of  JMby^  in  Busier 
tmn  m  the  said  fbrty-first  year  of  the  kbig<    Itiat  the 
sitfd  Rickatd  JoTtei  shortly  afterwards  oold  stid  tor- 
i^ndered  the  copyhold  piart  Of  the  preniMe  to  Ae 
Hon.  Oeo^e  ViUien  t  and  at  a  eourt  hotden  f«r  the 
rsidd  manor  of  AMenham^  on  the  loth  day  ctNaoimber 
iSdO)  the  said  6.  Ftttieri  waft  admitted  to*  the  ndd 
>cbt^yhold  premises,    sobject  to  the  payment  of  9s. 
a  Weeki    to  Satvh  Chisdden^  hte  SartJk  JScrrm,    tlie 
i^^dow  of  the  said   T/tamai  Berratxf^  fdr  her  liik;  to 
hold  the  aame  nnto  the  said  6.  VtOier^  hib  heirs  Md 
assigns  for  ever^  at  the  will  of  the  loid,   aecordii^  ta 
tile  cnstom  of  the  said  manor.    Tliat  by  indentures  of 
lease  and  release,  bearing  date  tb^  t2th  and  13th  days 
of  Jttne  1804,  and  made  between  Oearge  tfhod/iftd 
J%elluson^  Esq.  of  Ae  first  part,  Martin  IBbmttrnSi 
Sogeft  Pttrlk^f  jE^«9  &nd  Petet  baac  ThtSusofij  Esq., 
of  tlic  secoaftd  part^  aid  the  smd  Qeorge  ViSkn  of  the 
'"^li  ■  third 
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tUrd  part,  the  4aid  copyhold  premiteft  wore  enfran-  IfilS* 
ddMl  by  the  etAA  Giorge  Wooi^ard  TMbmm.  That  ""^ 
m  fnic  of  «xteat  liwriag  flftarwards  issjied  od  behalf  of 
fab  MajMlbf  against  the  mid  Qmrge  ViUkn^  the  fiod 
laMqneiitioiied  faraniiflcft  ware  exteoded  under  the  wamtt 
as  part  of  the  prepatty  of  the  aaid  Qiorge  ViUUn ; 
and  by  two  safaral  iiidaBiiires  of  baipuii  and  sale, 
baaring  date  (r^spectivafy  die  stfth  Hecembir  i8io»  and 
5th  Di^ember  1814^  and  duly  enrolled  in  his  Mftjtt^s 
Ceuit  of  Eischaqaer,  part  of  the  said  last  mentioned 
promfcai  inwre  bargained  and  sold,  and  conveyed  by 
M4  Megsegy  £a^  die  Depttty  Remembrancerof  his 
Migesty's  Court  of  Exeheqaer,  to  the  defendant  JMm 
Fane  Timmins^  Esq.  Tbut  on  the  30th  day  of  Mmf 
1617,  an  entry  nwas  made  by  Giaries  H&Uand  en  1^ 
aaid  freehold  4iottse  at  Waffbrd^  to  aroid  die  fine 
diereof,  by  Tirtue  cf  m  ktter  of  jittorney  duly  executad 
1^  the  lessors  c(  die  plaintiff  for  that  purpose. 

HieqaMtiMi  for  the  opinion  of  theCdart  is,  whediar 
Watimi3ei0vmJime$9  grattdson  of  Tfesias  Berram^  took 
die  estate  by  desaent  or  purchase.  If  the  Court  shatt 
be  cf  opioion  that  said  WiUum  Bmraw  Jomes  took  the 
flBlHta  by  descent,  die  verdict  to  stand  for  the  ivhale  or 
fi«difirt«of  diepremise&as  the  Court  shall  diink  pro- 
pair;  if  net,  a  nonsoit  to  be  estered* 

i»2a%for  dKlassors  of  dieplainti£  Thegmndson 
look^ydasoentMd  not  by  pordiase.  The  rale  is,  that 
be  heir  at  law  of  the  devisor  woald  take  the 
i  qai^^  under  the  will  as  he  ^iwukl  take 
by  dje^cnt  asidioat  It,  he  shall,  take  by  d^pcent  This 
is  an  ancient  jcstablisbcd  principle,  or^in^Uy  adopted 
in  our  law,  first,  for  the  benedt  of  tfic  .ferc^  to  preserve 
Nn  8  tlie 
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'  1818.  the  tenure  and  entitle  him  to  the  firmtfrof  it;  secondlj, 
"""•  for  that  of  creditors  and  others  having  demands  on  the 
against  ancestOT^s  estate,  and  in  some  instances  for  the  adYsn- 
tage  of  the  heir  himself,  as  it  would  toll  a  right  of  entiy 
or  entitle  him  to  the  benefit  of  a  warranty.  It  applies 
.to  copyhold  as  well  as  frediold  lands,  Smiik  y..  Trigp  (a), 
.  Hurst  V-  Morgan  (6),  Watkim  on  Descents,  1 75*  First, 
the  fee  was  not  devised  by  the  will  at  all,  but  descended 
to  th»  grandson  as  heir  at  law,  subject  to  the  payment 
of  certain  annuities  specified  in  the  will,  with  an  ezeciK 
tory  devise  over  to  the  nieces  in  the  event  of  the  grand- 
son dying  under  twenty-one:  or,  secondly,  supposing  the 
trustees  to  take  an  estate  under  the  will  for  the  life  of 
one  or  both  annuitants,  the  grandson  would  thai  take 
by  the  will,  a  vested  remainder  in  fee^  with  an  executory 
devise  over  to  the  nieces;  and  this  remainder  being  the 
same  -estate  in  quality  as  he  would  take  if  there  had 
been  no  devise  to  him,  he  would  in  that  case  take  by 
means  of  the  rule  an  estate  by  his  preferable  title  of 
descent.  If  the  first  supposition  is  correct,  it  exdndes 
any  difficulty  which .  may  otherwise  arise  in  the  caae^ 
and  gets  rid  of  the  authority  otScoit  v.  ScoH  (c),  whidi 
will  be  relied  upon  by  the  other  side.  The  will  is  con- 
fusedly, and  obscurely  drawn,  and  there  is  an  .apparent 
repugnance  between  some  of  the  clauses ;  but  the  great 
olgect  of  the  testator  as  collected  firom  his  entire  wiU 
was  not  only  to  secure  payment  of  the  annuities^  but  to 
provide  for  the  due  collection  and  management  of.ibe 
aurplus  rents  and  profits  of  his  real,  as  well  as  the  pxo» 
dace  of  hb  personal  estate,  until  his  grandson, shoo^ 
attain  the  age  of  twen^-one,  when  he  might  pay  the 

(«)  X  Str.  4S7«  W  ^stUttt  M  C^A.  iss- 

(0  JmkL  383.    z  AEnk  Hif. 
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annuities  and  manage  for  hiniself,  or  in  the  event  of  his        IB  1 8. 
dying  before.  twenty-one»  to  make  the  same  provision        ~ 
for  his  nieces :  with  this  view  he  first  gives  an  estate  to        ^x^nst 
-his  grandson's  father  and  his  assigns  as  trustees;  no 
words  of  inheritance  are  used,  and  any  estate  which  he 
takes  is  to  be  raised  by  implication  from  the  purposes 
for  which  the  trust  was  created,  as  they  appear  on  the 
face  of  the  will.     It  was  unnecessary  that  he  should 
have  an  estate  commensurate  to  the  continuance  of  the 
annuities,-  as  in  order  to  secure  them,  a  right  of  distress, 
and  also  of  selling  the  copyhold  lands,  Iiad  been  given 
to  the  widow  in  default  of  payment.     The  object  of  the 
trust  is  therefore  answered  by  the  trustees  taking  an  in- 
terest in  the  lands  until  the  grandson  attains  twenty-one, 
or  his  dying  previously:  conformable  to  this  construction 
the  testator  declares  the  object  and  duration  of  the  de- 
vise in  trust  to  be  <<  till  n^  grandson  arrives  at  the  age 
of  twenty-on^  and  when  he  does  arrive  at  the  age  of 
twen^-one,  then  my  will  is  that  my  said  grandson  be 
put  into  possession  of  the  above  estates,  to  Jbe  his  only, 
and  at  his  own  disposal,  after  my  wife's  annuity,  &c.  are 
-  paid,  without  any  deduction."     It  appears,  therefore, 
that  the  grandson  was  to  be  put  into  possession  of  the 
'  estates,  and  the  surplus,  after  paying  the  annuities,  was 
to  be  his  own.     A  similar  trust  is  created  by  a  devise 
'Over,  to  the  mother  of  his  nieces  in  the  event  of  his 
'  gnuidson  dying  before  twenty-one ;  from  whence  the 
•  testator^s  intention  is  plain,  that  the  interest  of  the 
» trustee  should  cease  altogether  when  the   grandson 
should  attain  twenty-one.     Secondly,  assuming  that 
the  trustee  took  an  estate  for  the  life  of  one  or  both 
annuitants,  still  the  legal  reversion  in  fee  descended 
npon  the  grandson,  subject  to  an  executory  devise  over 
Nn  4  in 
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1818.        in  die  event  of  his  dying  before  he  attained  twenty-one. 

It  is  dear  tbat  ke  took  no  greater  estate^  because  tile 

agaimt,  law  wiil  not  ndse  bj  impUeation  a  laijgv  estate  in 
trustees  tlian  the  purposes  of  the  trust  absoltttdiy  to- 
quire.  It  cannot  be  eontended»  therefore^  that  the 
trustee  took  more  than  an  estsite  pur  auter  Tie;  as  each 
an  estate  would  enable  him  fully  to  answer  the  objecte 
of  the  trust:  then  whether  tbegraadson  took  bu  estate 
nesting  immediately  in  possession  upon  the  testatox^e 
death,  or  only  upon  that  of  the  annuitant,  he  elifl  took 
a  fee  ai  hdr.  The  circumstaaoe  of  the  devise  b^og 
fettered  with  the  payment  of  annidties  does  aol  altar 
the  quality  of  the  Mtiate  |  for  it  is  estrfJished  law»  diat 
wfcere  lands  are  sabjected  to  a  diarge  by  will  iritk  a 
devise  to  the  heir  in  fee,  die  deseent  is  not  bittkeo, 
AlUm  V.  Hebir  {a) ;  not  ieven  where  the  possesMA  w%b 
devised  for  a  term  of  years,  Hedgery.Bmoe(b){  nor 
where  it  is  subject  to  legacies,  Clarke  v.  Smiik  {c)^ 
HaymoBotth  v.  Pr^  {d) ;  nor  to  a  rent-change  or  an- 
nuity, Emerton  v*  LuMrird  {e)y  and  ChofUn  v.  JatrmM^ 
TrinJ^eG.^.  And  it  makes  no  difference  that  die 
estate  devised  to  the  heir  at  law  is  intended  as  a  le- 
mainder  after  an  estate  for  iifo,  PftsUm  ▼•  HobneM  {/); 
or  that  there  was  a  devise  to  trustees  for  the  puifmie  af 
Taisteg  legacies  by  aale  of  nottgags. 

Then  does  the  circumstsaiceof  die>estatebsiBggivcn4o 
the  heir  with  die  execntory  devise  over,  alter  iuqttalilf  ao 
as  to  break  the  descent,  Wtig  no  more  than  the  snfaitfla-* 
tion  of  suother  fee-sirople  upon  the  McuiYeneeof  a.  paMU 

(a)  %  Sir,  ia7o.    x  Black,  aa,  {h)  3  Lev,  w?. 

{c)Lutw.^^^.    I  Saik.  241.  (d)  Cro.£iiz.^3i.    MoeruhAA- 

(e)  t  Li,  Hapn.  7^8. 
(/)  ^tfki.MZ.    a  MhJO^r.  i>$s,pL  a./.  6s6. 

cular 
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cttlar  ewmu  for  that  which  the  heir  would  have  taken  bjr        1 81 S. 

deaeelit:  the  fee  is  devised  to  the  heir,  subject  to  be       

defeated  on  a  coutingency,  and  until  that  happens  he  i^ainsi 
ooatSttues  to  have  the  fee;  and  if  it  never  happens  he 
almyi  kas  the  fee.  In  Hlnde  v.  Lgm  {a)j  the  devise 
was  lo  the  wife  till  the  son  and  heir  should  attain  the 
age  of  twenty*foar  years,  and  that  then  the  wife  should 
have  a  third  of  the  manor  for  her  life^  and  the  son  the 
residue;  but  if  the  son  died  before  twenty^-fonr  years 
without  heirs  of  his  body,  thesi  remainder  over:  and 
it  was  held  that  the  fee-simple  descended  to  and  re- 
mained with  the  son,  unless  he  died  before  twenty-four 
yean.  And  this  case  is  dted  hjHobariJ.  tm  goodlaw 
in  Gounden  v.  Clarke,  {b)  in  Hcynsmarih  v.  Prelty{c) 
the  devise  was  to  the  eldest  son  in  fee,  upon  condition 
of  his  paying  his  legacies  to  die  second  scm  and  daugh- 
ter; and  in  default  of  his  so  doing,  then  to  such  second 
son  and  daughter:  it  was  holden,  after  argument  upm 
qpedai  verdict,  that  the  devise  to  the  heir  in  fee^  being 
no  other  than  what  the  law  gave  him,  was  void, 
and  tiiat  it  was  a  foture  devise  to  the  second  son  and 
daag^ter,  upon  the  condngency  of  the  eldest  son  making 
defouk  in  payment.  And  in  Chaplin  v.  Leroux^ 
Irin.  $6  G.  3.,  the  devise  was  to  the  wife  for  life,  pro- 
vided she  did  not  marry ;  and  if  she  married,  to  the  son 
in  fee;  and  after  her  death,  at  all  events,  to  the  son  in 
fee^  eha^ed  however  with  an  annuity  to  the  daughter 
ftf  Hfe;  and  after  the  death  of  the  wife  and  daughter, 
the  testator  bequeathed  1500/.  to  the  daughter's  chil- 
dren; and  if  no  children,  then  subject  to  her  appoint^ 

M  J)y<r,i%4.    %  Leon.  II.    ^  Leon,  70.  (b)  Hoiart,  3c. 

ment; 
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1818.        in^^ » <^^  ^  ^^^^^  ^^^^  appointment,  to  her  executors; 
and  in  default  of  his  paying  the  annuity  to  the  daugh- 
ter, or  the  legacy  to  her  children,  then  he  devises  to  a 
Tjmins.     :. trustee,  &c    In  this  case  the  Court  of  K.  B.  held  that 
:  the  executory*  devise  over  did  not  alter  the  quality  of  the 
'  estate,  and  that  the  son  took  by  descent,  and  not  fay 
purchase;  and  Bcyley  J.  is  reported  to  have  said,  that 
a  fee  being  mounted  upon  a  fee  does'  not  necessarily 
turn  the  first  fee  into  a  base  fee :  these  are  strong  an- 
thorities  to  shew  that  the  circumstance  of  a  fee  beiiig 

•  fettered  with  an  executory  devise  over  upon  a  particu- 
lar contingent  event,  does  not  so  alter  the  quality  of  an 

'  estate  in  fee  as  to  prevent  the  heir  taking  by  descent. 
Against  this  current  of  authorities,  Gilpin's  case  (a), 

.  and  Sa^t  v.  Scott  (&},  will  be  cited.  Gilpin's  case,  bow- 
ever,  in  Mr.  Ford's  manuscript  repcMt  of  ABam  ▼• 
HAetj  was  said  by  the  Court  not  to  be  law,  and  was 

•  so  considered  by  Bayley  J.  in  Chaplin  v.  Larouxi  and 
i(  Scott  Y.  Scott  is  to  be  considered  as  establishing  die 

.  proposition,  that  an  executory  devise  over  upon  a  par- 
ticular event  does  break  the  descent,  it  is  at  varianoe 
with  all  the  other  cases  upon  the  subject ;  and  that  case 
certainly  has  not  m^t  with  the  general  ^probation  of 
the  profession,  for  Mr.  Serjeant  Hillt  in  a  note  to  his 

r  AmUerf  states  tliat  the  judgment  is  right,  but  the  rea- 
sons given  for  it  are  wrong ;  and  then  cites  authorities  to 

'  shew  that  an  executory  devise  over  upon  a  contingency 
does  not  break  the  descent,  (c)    Upon  the  weight  Qf 

antho- 

(0)  Cfv.C0r.  1 6r.  {h)  AmhL$Zs.    Mdin^AS^ 

(r)  The  following  ii  the  note  referred  to  by  NoUm^  and  is  t  traa- 
icript  fiom  the  book  now  in  the  possession  of  Mr.  Scriveu, 

Scorn?.  ScoTT. — jImbL 

The  determinitlMi  in  this  case  is  right,  bat  the  reason  given  for  it 
is  wrong ;  that  the  reaaon  is  wioog  appears  froR|  Cro»  SHx.  above 

rcfierred 
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authoritiesy  thereforei  as  well  as  upon  the  reason  of  the  1818. 

things  an  executory  devise  over  upon  a  particular. con-  — **— 

tingent  event  does  not  alter  the  quality  of  an  estate  in  .  sgmmst 
fee*    Although  it  may  by  possibility  afiect  its  continu- 
ance yet  while  in  esse  it  is  a  fee  simple;  the.hdr  there- 
fore took  by  descent,  and  not  by  purchase. 

D.  Pollock,  contra*    The  grandson  took  under  the 

.  devise  an  estate  of  a  different  quality  from  that  which 

he  .would  have  taken  by  descent:    by  the  latter  he 

would  take  a  fee  absolutely ;  by  the  foiimer  he  takes  it 

with  a  qualification,  and  with  a  qualification  too,  ina- 


Kferred  to,  and  maoy  other  catet;  bat  though  a  devife  of  the  fee 

.  ttiDple  to  the  tcftator'a  heir  is  void  in  all  cases,  notwithstanding  the 

land  is  devised  subject  to  a  charge,  as  appears  by  the  cases  referred  to 

•  by  Amkier  to  the  margin,  by  Str.  Xft7a,  Lord Raym,  71lS.,  a  Burr,%f^ 
88a.  X  FeiU.  37s,  S.  P.  admitted  Htlb.  3a,  and  many  other  anthotities, 
(all  contrary  to  GilfsM*$  case,  Cro,  Car.  x6x.,  which  has  sometimes  been 
cited,  and  expressly  overraled,  as  in  Com^H,  72. ;)  and  so  a  devise  to  the 
testator's  heirs  ia  fee,  subject  to  a  contingency,  as  in  Cn,  EL  ut  supra, 
and  in  the  case  here  before  Lord  NortbiMftM,  is  void ;  for  it  amounts  to 

•  the  same  as  if  there  had  been  no  devise  to  him,  but  only  a  devise  from 
him  npon  a  contingency;  and,  therefore,  if  the  contingency  on  which  the 
devise  from  him  is  to  take  effect  never  happens,  the  heir  takes  by  de- 

.teent  and  not  by  purchase.  Though  a  devise  to  the  testator's  heirs,  if 
Aot  restrained  to  a  less  estate  than  a  fee-simple,  is  void  as  to  passing 
the  csute,  yet  the  devise  co  the  heir  will  in  many  instances  influence 
the  construction  of  the  will,  as  was  holden  by  Lord  HolSt  i  P,  IVms* 

,  %J^%St  and  accordingly  adjudged  in  the  case  there;  and  so  was  the 
opinion  of  Lord  Hgrcmtri  with  respect  to  the  point  on  which  the  de- 
cision here  reported  by  Ambler,  mutt  have  been  founded^  for,  accord- 

.  sag  to  the  case  in  Sa&.f  though .  if  lands  descend  to  an  heir  (which 
from  the  context  must  be  understood  where  they  are  not  mentioned 
in  the  will  to  be  devised  to  him,)  if  the  personal  estate  be  exhansted 
inpayment  of  bonds,  the  legatees  may  stand  in  their  place,  and 
be  pmd  out  of  the  real  estate,  as  is  clear  they  may ;  and  he  seemed  to 

'  admit  the  same ;  yet  Lord  Cvwpa  in  that  case  held,  that  since  the 

t  testator  had  devised  the  lands,  that  .**  they  .ought  to  be  exempted, 'for 
"  it  was  as  much  the  testator's  intention  that  the  devisee  should  have 
^  tlds  land,  as  that  the  others  should  have  the  legacies,  and- a  specific 
'  legacy  is  never  broke  into  jn  order  to^make  good  a  pccanitfy  one.'* 

ierially 
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1818.  terudly  affiwffwg  bis  rights,  for  if  be  had  nMsrried  and 
died  iiefioietwieiibf«<nie,  his  wifowoirid  notbeeatitkdto 
doswr^  bcosuse  the  estate  woidd  go  over  upon  dieoontiii- 

TrMiRi.       geocgr  happeniBg ;  whenes,  if  he  had  tiAm  by  descent, 
tfaewifewould  hare  been  entitled  to  dower;  andenppoee 
the  executory  devise  over  to  have  been  id  case  he  had 
died  before  twenty-four  years  of  age,  then  as  derisee 
under  the  wili,  from  twenty-one  to  tventy-firar  he 
woold  have  been  deprived  of  the  power  of  alienatioQ 
and  devise;  as  heir,  he  wonld  not :  yet  according  to  the 
«uthorf ty  of  the  cases  relied  upon  by  the  plaintiflj  the 
quality  of  an  estate  {n  iuch  a  case  as  this  woold  not  be 
altered;    in  Ae  one  case  he  would  have  the  entire 
diqxwition  over  the  property;  in  the  other  he  would 
have  little  more  than  the  rights  of  a  tenant  tor  life. 
Scoti  V*  ScgU  is  an  authority  of  great  wei^t,  for  it  was 
decided  by  Lord  Keeper  Henley^  after  argument  and 
after  taking  time  to  consider  his  judgment ;  and  SSnie 
V.  Lyon  and  most  of  the  other  authorities  now  cited, 
were  there  relied  upon,  and  were  finaU|r  overmkd: 
the  judgment  now  given  by  Mr.  Bden^  is  taken  froia 
the  manuscript  notes  of  Mr.  J4istice<ulfi/or»  (a),  and  fiJIy 
confirms  the  report  in  Ambler.    In  Chaplin  v.  Lerma^ 
ScoU  V.  ScoUf    was  taken   by  plaintiff's    cooaid  to 
be  Mttled  hiw.     The  right  of  disposal  of  the  estate  is ' 
£pven  to  the  heir  only  after  the  annuities  shall  have 
been  justly  and  honestly  paid;  if  therefore,  as  hif>- 
pened  in  this  case,  the  annuitants  survived  the  period 
of  the  heir's  attaining  twenty-one^  be  had  not  the  Ml 
right  of  disposal  of  the  estate  from  that  time  nntil 
thehr  death.    And  in  this  case  •  power  of  entiy  «m1 


(<i)  Miw  tUted  tbit  these  irotes  were  taken  While  Asttm  J.  wai  at 
tlie  bar,  and  wtre  not  littcndcd  for  paMldthm. 

and 
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and  nle,  quite  ineonsistfint  with  the  heini  haying  a  fee,        1818. 

U  given  to  ih^  annuitants^  for  thef  are  to  be  at  fiber^ 

to  recover  the  limd  wbeoever  the  annuity  has  been  in 

annear   foerteen    dnja;    no  such  remedy  existed  at 

QomDon  law  against  the  heir;  that  is  another  drcoBH 

stsBca  materially  affecting  the  quality  of  the  estate. 

For  in  Hcgfmwarth  v.  PreUy^  the  Court  sod,  that  in 

case  a  man  had  devised^  that  if  his  eldest  son  ahonld 

not  pay  his  leg^cies^   then  that  the  land  should  be  to 

the  Icffstee^  there  was  no  doubt,  but  that  in  default 

of  payment,  the  land  should  vest  in  them ;  which  is 

similar  to  the  devise  here*    Here  there  is  a  conditions 

that  if  annuities  are  not  paid  within  fourteen  days, 

the  annuitants  may  bring  ejectment  against  the  heir, 

which  quite  alters  the  situation  of  the  heir.    Ou  both 

these  grounds  therefcnre,  the  quality  of  the  estate  is 

steered^  and  the  heir  in  that  case  must  take  by  purchase 

snd  not  by  descent. 

BatIiEy  J.  (a)  The  fii'st  question  in  this  case  is, 
what  estate  the  trustee^  W.  JaneSf  took  under  this  will^ 
because  if  he''  took  a  fee^  there  would  be  nothing  to  de- 
scend to  the  heir  at  law ;  it  is  not,  however,  contended 
in  argument  that  he  did  take  such  an  estate,  and  the 
true  construction  seems  to  be  that  he  took  the  estate 
till  the  grandson  attained  the  age  of  twenty-one  years, 
snd  die  estate  was  then  to  vest  in  the  grandson  subject 
to  the  annuities,  with  a  devise  over  in  case  the  grandson 
did  not  arrive  at  the  age  of  twenty-one.  The  testator 
begins  by  giving  "  to  his  son-in-law  fV.  Jones,  in  trust, 
or  his  assigns,  his  freehold  house  .at  Watford,  and  his 
copyhold  estate  at  lUfs-Hill  in  the  parish  of  Ardnam^^ 

he 
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1818.'  be  does  not  limit  the  quantum  of  interest  which  ^ 
""'"^  '  Jones  is  to  take*  The  copyhold  estate  was  at  that  time 
«j(«nii/  subject  to  an  annuity  of  8i.  per  annum  to  Jane  Fmchj 
and  the  will  goes  on  to  state,  that  he  leaves  to  his  said 
8on-in*law  <<  in  trust  all  the  above  estates  real  and  per- 
sonal, to  pay  out  of  the  said  estates  to  my  aforesaid 
wife  Sarah  the  sum  of  %s.  weekly  and  every  week  during 
hernatural  life ;  or  the  said  sum  or  the  amount  thereof 
quarterly  as  she  pleases.''  Here  too  he  does  not  state 
what  interest  the  trustee  is  to  take ;  but  he  would  by 
implication  take  an  estate  during  the  life  of  the  widow 
unless  it  be  controlled  by  other  limitations  in  the  will. ' 
The  will  then  proceeds  to  give  the  widow  a  power,'  in 
case  the  above  sum  is  not  regularly  paid,  to  seize  on  the 
copyhold  estate  and  to  .sell  it,  and  out  of  the  produce' 
thereof,  after  paying  the  charges  of  distraining  and 
selling  the  estate,  to  buy  herself  an  annuity,  and  to 
secure  Mrs.  Finch's  annuity  of  8/. ;  and  if  the  copyhold 
estate  should  not  be  sufficient  to  secure  their  annuitiei, 
then  to  charge  the  remainder  of  the  said  annuities  on 
the  freehold  estate:  and  after  all  expences  paid,  and  the 
annuities  properly  settled,  he  bequeaths  the  remainder 
of  his  cash,  with  the  rents  of  his  said  estates,  to 
W.  Jofies  or  his  assigns,  <*  in  trust  for  the  sole  use  of  my 
aforesaid  grandson  W.  Berram  Janes^  until  he  attain 
the  age  of  twenty-one  years ;  and  when  he  does  arrive  at 
the  fige  of  twenty-one  years,  then  my  will  is  that  my 
said  grandson  be  put  into  possession  of  the  said  estates 
and  money  in  the  funds,  and  to  be  his  only  and  at  his 
own  disposal."  The  testator,  therefore^  gives  the  estate 
in  trust  for  the  use  of  his  grandson  tiU  twenty-one^  and 
directs  that  when  he  arrives  at  that  age  he  shall  be  put 
into  possession  of  the  estates.     There  is  no  express  de- 

15 


TmiNs. 


IN  THX  FirnrrStGHTH  YiAB  OF  GEORGE  III.  547 

vise  of  the  estates  to  the  grandson,  bnt  there  is  a  direo-        1818, 
tion  that  he  shall  be  put  in  possession  of  them,  which  • 

is  not  to  be  postponed  till  after  the  death  of  the  annul-        j^w «i/ 
tints :  it  is.as  if  the  testator  had  said,  I  mean  my  grand- 
son to  be  put  into  possession  of  the  estate  at  twenty-one^ 
to  be  his  only  and  at  his  own  disposal;  nevertheless  the 
estate  is  not  to  be  so  much  his  own  as  to  enable  him 
to  defeat  the  annuities,  but  he  is  to  hold  it  subject  to 
them :  then  the  power  of  distress  and  sale  will  attach  on 
the  land  in  his  possession*    The  question  then  is^  does 
this  power  of  distress  and  sale^  and  the  execotoiy  devise 
over,  break  the  descent  or  not?   It  seems  to  me  that 
they  do  not     Where  the  estate  is  given  to  the  heir  at 
law,  expressly  subject  to  an  annuity  or  charges,  it  does 
not  break  the  descent,  and  Hajfngaxnih  v.  Prethf  (a)  is 
a  strong  authority  to  shew  that  an  executory  devise  over 
has  not  this  effect ;  there  is  no  difference  whether  there 
be  an  expresa  devise  to  the  heir  at  law  or  not     Suppose 
the  whole  will  here  had  consisted  of  the  ultimate  limit- 
atioii  to  Deborah  Berrawj  that  would  have  been  an  exe- 
cutory deviie  to  take  efiect  on  the  grandson  not  attain- 
ing twenty-one;  in  the<  interim  the  estate  would  have 
descended  on  the  heir  at  law.     I  can  see  no  reason, 
therefore^  why  the  heir  at  law  here,  should  not  take  by 
descent,  and  there  are  strong  reasons  why  he  should. 
The  case  of  Scott  v.  Scott  has  received  a  sufficient  • 
answer  in  argumoit  at  the  bar*    In  ChapUn  v*  L&oitx 
this  Court  thought  the  heir  took  by  descent:    the 
quantity  and  quality  of  estate  being  the  same^  whether 
he  took  by  descent  or  devise;  the  quantity  because  in 
both  casea  the  heir  took  a  fee^  and  the  quality  because 
he  took  in  severalty.    Aod  that  is  also  the  case  here.    I 

(tf)  Cr«.  £/fz.  S33. 

am 
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181&        am  therefore  of  opinion,   tbat  the  detoeot  was  not 
'""*        broken,  anfl  that  the  lessors  of  the  plaintiff  are  entitled 

Dob 

jdf «f«s/  to  recover  the  whole  of  th^  copyhcdd  estates,  and  one 
third  of  the  freehold.  As  to  the  remaining  two-tluvd% 
they  are  barred  by  the  fine* 

Abbott  J.  I  am  of  opinion^  that  ia  this  case  the 
heir  takes  by  descent,  and  not  by  purchase.  Suppose 
the  will  were  read  thus :  the  testator  gi?es»  first  an  aii-> 
nuity  to  his  wife^  charged  upon  his  freehold  and  oopy- 
hold  estates ;  then  estates  to  his  sonrioJaw  W*  Jmfh  or 
his  assigns^  in  trust  for  the  heir  at  law,  until  he  ariiwea 
at  the  age  of  twenty-one  years ;  and  if  he  dies  ondar 
twenty-one^  then  to  Deborah  Benvm  in  trust  for  his 
nieces.  There  is  also  a  power  to  the  widow  to  sell  die 
cqpybold  and  freehold  estates  for  the  pufpes%  if  oeoes* 
sary,  of  securing  her  annuity^  Reading  the  wiU  in  tbia 
way^  there  is  no  express  gift  to  the  heir  at  law,  wl»o 
would  therefore  in  such  a  case  have  taken  by  desosnt  a 
fee  simple*  I  have,  however,  *  omitted  some  words  m 
the  will,  which  in  my  opinion  give  the  heir  a  foe  fipyp^p  i 
if  so,  he  takes  under  the  wiU  the  same  estate  m  be 
would  have  taken  by  descent  if  the  devise  to  htm.  had 
been  omitted,  and  in  that  case  the  law  says  that  heshall 
take  by  this  preferable  titles  via.  by  deseent* 

HoLROYO  J.  I  am  of  the  same  opinion.  Tsking 
the  whole  will  together,  I  think  the  estate  is  given  to 
the  trastee  only  till  the  hesur  attain  twen^-one.  If  it 
had  stood  upon  the  first  part  of  the  will  al<»i€^  I  should 
have  thought  that  he  took  an  estate  in  fee^  or  pur  autn 
vie,  in  order  to  enable  him  to  pay  the  annuidee.  XhM» 
however,  is  not  requisite,  supposing  the  heir  substituted 

for 
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for  this  purpose  in  the  place  of  the  trustee^  when  he  at-        1818. 
tains  twenty-one.    Now  this  does  appear  to  be  the  case ; 
for  it  is  quite  inconsistent  with  the  estate  continuing  in        ^gahst 
the  trustee  that  the  grandson  should  be  in  possession : 
for  h^  not  the  trustee^  is  then  to  receive  the  rents  and 
profits.    The  estate  is,  therefore^  given  at  that  period 
to  him,  subject  to  the  payment  by  him  of  the  annuities. 
It  has  been  held  in  several  cases,  that  a  devise  to  a  pirty 
when  he  attains  twenty-one  is  an  immediate  devise  to 
him.     And  the  will  here  gives  the  estate  to  him  to  be 
at  his  own  disposal,  which  is  a  gift  of  a  fee.     The  heir, 
therefore,  takes  under  the  devise  an  immediate  estate  in 
fee^  which  is  the  same  estate  as  he  would  take  by  descent, 
and  in  that  case  his  title  by  descent  is  to  be  preferred. 
Then  has  the  devise  over,  in  case  he  shall  not  attain 
twenty-one^  made  any  alteration?    I  think  not.    The 
estate  is  still  a  fee  simple  in  him,  subject  only  to  a  con- 
tingent limitation,  and  is  not  a  fee  simple  conditional  in 
lum.     In  Comfris  Dig.,  tit  Discent^  A.,  it  is  laid  down 
that  if  a  man  devise  to  A.  till  his  heir  attains  the  age 
of  twenty-four,  and  then  to  the  heir  in  fee,  and  that  his 
nife  shall  have  a  third  part  for  her  life;  and  if  he  dies 
before  twenty-four,  then  to  bis  wife  for  life^  the  heir 
takes  by  descent,  and  not  by  the  devise.    In  Buckwortk 
V.  JTnrkeUt   3  Bos.  4*  P^*  ^5^*  ^*  ^®  devise  was  to 
trustees  for  the  use  of  Maty  Barnes  till  twenty-one  or 
marriage^  and  after  twenty-one  or  marriage,  then  to  the 
use  of  her  and  her  heirs;  but  if  she  died  before  twenty- 
one,  and  without  issue,   remainder  over.    The  &cts 
were^  that  she  married  and  had  a  child,  the  child  died, 
and  then  she  died  under  twenty-one.     But  it  was  held 
notwithsanding^  that  she  took,  in  the  mean  time^  a  fee 
simple,  and  that  her  husband  was  entitled  to  be  tenant 
V0L.L  Oo  by 
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1818.  by  the  curtesy.  I  think,  thereforei  on  the  wholes  that 
— —  hei:e  the  heir  took  by  descent,  and  that  the  defeasibility 
^Isi  of  the  estate,  upon  the  event  happening  which  was  con- 
temphited  by  the  will,  made  no  djffe];ence. 

Judgment  for  the  lessors  of  plamtflT, 
Sar  one-third  of  the  freehold,  and 
the  whole  of  the  copyhold  estates. 


Do£,  on  the  Demise  of  Beach  and  Others, 
against  The  Earl  of  Jersey. 

Dciriieof»Jl       "CJECTMENT,  to  recover  lands  in  the  coun^  of 

my Briftt Ferry    Alj  r-^         %       .  *.  i        «  i  •     •«» 

ciutcandall  Btecon.     The  demise  upon  which   the  plmntm 

the  land.  &c«  of  .  \  t*  ^v»    •        »       •»»•      ^r       » 

which  it  con-  sought  to  recover,  was  thai  of  Chnstopher  Bice  Manscl 

SlroyP.  z.***  TalbcL      The  cause  was  tried  at  the  Herefordshire 

Mw^IilK^^my  Spring  assizes,  1817,  when  the  jury  found  a  special 

A  F.  estate,  verdict,  which  stated  the  will  of  Bussy  Lord  Mnafrf, 

lifs  in  the 

county  of  G.;     and  deeds  of  lease  and  release^  escecuted  upon  the 

held  that  the  .  *•  *  .     ,        *  ^      .       -r*     .  .  i    ^ 

former  devise  damage  of  his  daughter\Zx»fi!sa  Barbara^  with  George 

fiiwd°to  Und»  Venalks  Vernon^  with  certain  schedules  thereto  ae- 

of  G  ^  but  eii^  nexed,  purporting  to  contain  a  particular  account  of  the 

tended  to  all  several  parishes  and  tenements  comprehended  in  the 

that  was  usually  '^ 

known  by  the  estate  of  the  late  Bussy  Lord  ManseL  Under  th^  head  «f 

B,  F,  estate^  the  ^r^coii  estates,  was  a  parish  called  Z>^qk/4  which^on- 

of  d^isoT^s^  tained  the  messuage  and  tenement  in  questioi^;  and  under 

Se*in  tT"pt"'  *®  ^^  ^^  Glamorganshire  estates  was  a  parish  called 

rish  of  A -F.  ill  Briton  Ferry.    The  special  verdict  then  set  forth  the 

the  county  of  ^  tr 

G.  will  of  Louisa  Barbara  Vernon  as  follows,  after  reciting 

<the  power  reserved  to  her  by  her  marriage  setUemait. 
*<  First,  I  give,  devise^  limit,  and  appoint,  subject  to  the 
estate  for  life  of  my  said  husband  therein,  ail  that  mj 
Briton  Ferry  estate,  with  all  the  manors,  advowsons^ 
12  messuages, 
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messnagesy  buildings,  lands,  tenements,  and  heredita-        1819. 

meats  thereto  belonging,  or  of  which  the  same  consists,       — 

Dob 
with  the  appurtenances,  unto  Tkomas  Earl  of  Claretidon         against . 

for  his  life,  (my  uncle,)  and  after  his  decease  to  the       jImy!^ 
second^  son  of  George  Bvssif  VMierSi  Earl  of  Jersey 
and  his  heirs,  taking  upon  them  the  surname  of  ilfan^^ 
and  endeavouring  to  obtain  that  peerage."    The  testa* 
trix  then  charged  the  estate  with  the  payment  of  certain 
legacies  and  annuities;    after  which,  in  a  subsequent 
part  of  the  will,  she  added,  <<  Also  I  give  and  devise 
my  PenUine  Castle  estate,  which  as  ivell  as  my  Briton 
Ferry  estate^  is  situate^  fyi^^g  and  being  in  the  county  of 
Glamorgan  iti  the  principality  of  Wales,  with  all  the 
manors,   &c  thereto    belonging^    or    now  therewith 
enjoyed,  unto  Mrs.  Emily  Gwinnetj  spinster,  of  Cothell 
in  Glamorganshire^  at  her  disposal  after  her  decease, 
and  likewise  to  her  heirs  for  ever,  for  her  friendly  at- 
tention to  me  in  all  my  troubles,  with  this  request, 
that   she  would  add  ^to  the  castle  and  reside  there 
mostly  in  summer.     Also  I  give  and  devise  my  Sussex 
estates  called  Newick  Parlc^  with  all  the  manors,  ad- 
vowsons,    messuages,    lands,    farms,    tenements,    and 
hereditaments  both  freehold    and    copyhold    thereto 
belonging,  or  now  held  and  enjoyed  therewith,  unto 
my  dear  friend  Lady  Fortescue  for  life,  requesting  her 
to  keep  it,  and  reside  there  for  a  time.     Then  I  be- 
queath it  to  her  youngest  son  Matthew  Fortescue^  his 
heirs  and  assigns  for  ever.**     The  testatrix  then  be- 
queathed her  personal  estate  to  the  Earl  of  Clarendon^ 
after  the,  payment  of  several  legacies.     The  special 
verdict  then  stated  a  codicil  of  the  20th  August  \  803,  in 
which  the  testatrix  stated,  **  the  reason  ol  my  taking 
but  little  notice  of  my  relations  is,  that  they  never 
O  o  2  thought 
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1818.         thought  fit  to  assist  me  in  my  troublci>  or  ever  made  a 

point  of  getting  my  chiH/'    It  then  stated  the  death  of 

«?«•«/  Louisa  Barbara  Vernon  on  the  ist  March  178^  with- 
^l.^T.'*  out  issue,  and  the  death  of  George  Venabkz  Vermm, 
her  husband,  on  the  ist  «/tme  1813,  and  that  at  the 
time  of  his  death  the  said  Chrisiqpker  Bice  Mamd  Tai- 
boi,  the  lessor  of  the  plamtiff,  was,  and  stiU  is  cousin 
and  next  heir  to  the  said  Loiusa  Barbara  Vemtm,  and 
to  the  said  Buwf  Lord  Mamel,  the  father  of  the  laid 
Louisa  Barbara  Vernon.  And  that  the  tenemenU  in  He 
said  county  ^Brecon,  together  mth  the  said  manors  and 
tenements  in  the  said  county  of  Glamorgan,  had  been 
known  bif  the  name  oftheBtitonYerry  estate,  and  bjf  no 

other  namejbrjljhf  years  before  the  death  of  the  said 
Louisa  Barbara  Vernon;  and  that  the  said  knds  and 
tenements  in  the  said  county  of  Brecon  are  not  cont^- 
ous  to,  or  adjoining  to  the  said  manors  and  tenemente 
in  the  said  county  of  Glamorgan,  or  any  or  ather  of 
tbem,  but  lying  dispersed  in  the  said  county  of  Bream  j 
but  that  some  part  of  the  said  lands  in  the  said  counqr 
o{  Brecon  is  within  one  mile  of  some  part  of  the  said 
lands  in  the  sud  county  of  Glamorgan  j  and  that  the 
said  lands  and  tenements  in  the  ooun^  of  Gkanorgm 
t  do  also  lie  dispersedly  in  the  said  county  oiGlamoi^an; 

and  that  the  aforesaid  manors  and  tenements  in  the 
county  of  Glamorgan  contain  30,000  acresb  or  theie- 
abottts,  part  whereof  consists  of  the  capital  mcsBsaag^ 
lands,  and  tenements  in  the  pariah  oSBriton  Ferry,  com- 
prising  the  whole  of  the  s^id  pAridi ;  and  the  aforesad 
Unds  and  tenements  in.  the  county  of  Brecon,  wntais 
4000  acres,  or  thereabouts;  and  that  there  are  six  sd- 
vowsons,  whereof  the  advowson  pf  the  perish  oiBriUm 
Ferry  is  one,  and  one  manor,  and  one  undivided  sixth 
15    '   .  ^  P«rt 
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part  of  another  manor  (the  whole  into  six  equal  parts  to        1818. 
be  considered  as  divided)  in  the  county  of  Glamorgan^       — — 
and  that  there  is  no,  manor  ^Briton  Ferry:  and  that         agimt 
there  is  no  advowson  or  manor  in  the  county  of  jBrcaw^     ^jEa«T.°^ 
whereof  the  said  Busxy  Lord  Manul^  and  the  said 
George  Venables  Vernon  the  younger  respectively  died 
seised :  and  that  at  the  time  of  making  the  will  of  the 
said  Louisa  Barbara  Vernon^  and  also  at  the  time  of 
her  death,  the  annual  value  of  the  said  lands  in  the 
parish  oi  Briton  Ferry  alone,  was  321/.  %s.  lod.    The 
special  verdict  then  concluded  by  stating  a  formal  entry 
and  ouster. 

fV.  E.  Talbilan,  for  the  lessors  of  the  plaintifl^  after 
stating  that  the  question  in  this  case  depended  upon  the 
extent  of  the  devise  in  Louisa  Barbara  FemonU  wiU, 
contended,  that  the  first  devise  of  «  all  my  Briton  Ferry 
estate^  with  aU  the  manors,"  &&,  was  qualified  and  ex- 
phoned  by  the  subsequent  clause,  giving  her  Penttine 
Castle  estate^  and  the  recital  that  that  and  the  Briton 
Ferry  estate  were  situate  in  the  county  oiGlamorgffn.i 
ail,  therefore,  that  she  meant  to  pass  by  that  term,  were 
lands  situate  in  the  coun^  of  Glamorgan.  If  indeed 
this  hitter  ch&use  had  not  been  in  the  will,.nothing  could 
pass  but  the  lands  situate  at  the  place  caSXed,  Briton . 
Ferry;  for  there  being  a  place  of  that  name,  parol  evi- 
dence is  not  admissible  to  shew  that  land  at  any  other 
pkce  would  pass ;  and  all  that  part  of  the  special  ver- 
dict which  states  fiicts  in  exfdanation  of  the  deed  should 
be  considered  as  struck  out.  [Lord  EUenborough. 
The  parol  evidence  has  been  admitted :  we  must  take 
the  facts  as  they  appear  upon  the  record;  we  have  no 
power  to  say  that  we  will  sift  what  has  been  found  by 
O  o  S  the 
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IS  18.  the  jury,  and  leave  out  what  ought  not  to  have  been 
received.  The  description  in  the  will  is  not  a  descrip- 
•Zainst  tion  by  place,  but  by  name^  and  comprehends  all  that 
jiKiET.  passed  under  the  aggregate  name ;  and  the  special  ver- 
dict tells  us  what  that  was.]  In  Doe  v.  Oxenden  {a) 
the  argument  was,  that  all  that  had  been  known  by 
the  name  of  the  Ashton  estate  ought  to  pass  under  the 
Words  **  my  estate  of  Ashton  "  but  the  Court  of  Com- 
mon Pleas  held,  that  parol  evidence  was  not  admissibfe 
io'  shew  that  any  thing  more  was  meant  to  pass  than 
land  locally  situate  at  Ashton ;  and  their  judgment  was 
afterwards  affirmed  in  the  House  of  Lords.  {Hobnydl. 
The  words  there  used  were  a  local  description,  anid 
were  so  considered  by  Qibbs  C.  J.  in  pronounciog 
the  'opinion  of  the  Judges  in  the  Honse  of  Lords.] 
Assuming  then  that  the  description  here  is  not 
local  but  by  name,  still  it  appears,  from  the  two 
clauses  taken  together,  that  lands  in  QkLmorgiffMn 
only  should  pass.  The  first  devise  by  itself  is  unoer- 
tarn ;  it  may  mean  any  thing,  either  the  name  of  a  man 
ot  place;  it  stands  by  itself,  without  any  matter  of  kical 
deseription  by  which  it  can  be  ascertained;  and  if  it 
be  in  any  the  smallest  degree  uncertmn,  it  must  receive 
construction  and  explanation  from  the  other  clauies  of 
the  will :  then  the  subsequent  clause  describes  the  BriP» 
Ferry  estate  as  being  in  the  county  of  GUimoi^an ;  and 
lamounts  to  a  declaration  mi  the  part  of  the  testatrix, 
that  all  that  was  meant  to  pass  by  that  name  was  ricnate 
in  that  county.  By  putting  this  coilBtniction  upon  tiie 
wiU,  the  words  of  die  first  devise  will  be  satisfied,  for 
the  devise  will  include  a  property  locally  situate  at  Sri- 

ion 
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ion  Ferry  ;  and  it  will  not  be  inconsistent  with  the  tenns        1 81 8. 
of  the  second  devise,  by  which  she  has  explained  the       — — 
lerm  Briton  Ferry  estate  to  mean  lands  situate  in  the        aganu 
county  of  Glamorgan ;  and  Tidtesham  v.  Boberis  (a)  is     ^5er«t  *' 
an  authority  to  shew  that  in  such  a  case  those  lands 
alone  will  pass.    ^Abbott  J*     In  the  case  of  The  Vicars 
Choral  of  Litchfield  ^.  Ayres  and  Others,  Sir  fV.  Jones, 
435*  (b),  there  was  a  grant  of  all  the  tithes  belonging  or 
appertaining  to  the  grantor  or  impropriator  of  a  parish, 
taid  then  followed,  *<  all  which  were  lately  in  the  pos* 
session  o{  one  Margaret  Peto,  widow,  deceased."  There 
it  was  holden  that  all  the  tithes  belonging  to  the  rec- 
tory passed,  although  none  had  been  in  the  possession 
of  Margaret  Peto ;  and  it  is  stated  in  2  BolL  Abr.  54. 
ji*  26.  to  have  been  so  decided  on  the  ground  that  the 
latter  words  were  words  of  suggestion  or  affirmation 
and  not  of  restriction  or  limitation ;  and  Jtoe,  on  De^ 
nise  (^  CanciUyy  y.  Vernon  (c),  was  decided  on  the  same 
ground.   'Now  here  the  case  is  equally  strong  for  all 
the  BritoH  Ferry  eatate  is  devised ;  and  that  is  a  perfept 
description;  and  the  words  in  the  latter  devise,  which 
relates  to  a  different  estate,  are  mere  words  of  affirma- 
tion and  not  of  restriction.]    T^ie  description  of  itself 
is  not  perfect;  and  if  it  be  in  any  the  smallest  degree 
imperfect,  it  must  receive  explanation  from  the  subse- 
quent clause  in  the  will ;  and  that  clause  should  be  con- 
sicfered  a&  incorporated  with  the  first,  and  then  th^re 
would  be  nothing  but  a  devise  of  *^  all  my  Briton  Ferry 
estate  in  the  county  of  Glamorgan.^*  But  if  there  be  any 
repugnance  between  the  different  parts  of  a  will|  the. 

(a)  Cro,  Jmc.  90.  (h)  Reported  also  in  Cro,  Car*  546^ 

(f)5£«/,ji. 

O  o  4  latter 
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1818.        latter  clause  is  to  take  effect  Co.  lAU.  112  b^  andSbp- 
""""       pardCs  Touchstone^  88.;  and  in  %BolLAbr.  tit  Grants  P. 

Dob 

agmtt  pL  8»,  it  is  laid  down,  that  if  a  man  gran(  his  manor  of 
Jbriit.  a  in  the  county  of  jSf.»  and  the  manor  extend  to  that 
county  and  another,  nothing  but  what  is  in  itL  will 
pass;  and  inpl,  10.,  if  the  king  is  seised  of  the  rectory 
of  Kitigswood  in  the  county  of  WiltSj  and  also  of  the 
tithes  o£Haselden  Grange^  as  of  a  portion  of  tithes  in 
county  oi  Gloucester  appertaining  to  the  said  rectoiy, 
and  he  grant  his  rectory  oiKingswood  in  the  county  of 
WUtSf  and  all  the  tithes  appertaining  to  that  rectoiy, 
that  portion  of  the  tithes  of  the  Grange  will  not  pass  by 
these  general  words;  for  the  words  shall  have  the  same 
limitation  by  construction  of  law  that  the  first  words 
had,  to  wit,  all  the  tithes  appertaining  to  the  rectory  in 
Wilis.  In  that  case  there  were  no  words  of  local  de- 
scription applicable  to  the  tithes ;  and  yet  the  words 
<*  all  tithes  appertainbg  to  the  rectory"  were  restrained 
by  the  local  description  of  the  rectory,  and  coDstraed 
to  mean  only  the  tithes  in  the  county  of  WUis  bekng- 
ing  to  the  rectoiy.  And  in  Doe  y.  Greaiked  (a),  the 
devise  was  to  two  persons,  and  the  testator,  after  recit- 
ing that  he  had  conveyed  his  manor  oiHampresim  in 
the  county  of  Dorset^  by  a  marriage-settlement^  sad 
that  the  manor  and  other  hereditaments  were  then 
lately  purchased  by  him  from  Lord  Armdd^  gave  and 
devised  the  said  manor  and  lordship,  &c.  of  and  in 
Hampreskm  aforesaid,  and  all  and  singular  other  the 
manors  or  lordships,  messuages,  and  so  forth,  in  or  near 
CU(2fiu  aforesaid,  or  elsewhere  m  the  county  of  Dorset^ 
to  certain  persons :  and  then  this  Ck>urt  hdd»  that  part 

if)  ZMsU,9i. 
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of  the  manor^  which  was  utuate  in  Hampshire^  did  not  1818, 
pass  by  the  wilL    And  Doe  v.  Lajford  (a),  and  Boe  v. 

Greening  (b)  are  authorities  to  the  same  effect.  .  gainst 

^^  '  Th?  Earl  of 


JlRSIT* 


Lord  Ellenbobough  C.  J.  I  think  thi»  case  is 
sufficiently  clear;  and  if  the  Court  should  be  mistaken 
in  the  determination  to  which  they  are  about  to  come» 
it  will  be  open  to  the  party  to  set  that  right  by  a  writ 
of  error.  It  appears  from  the  will,  that  the  testatrix 
first  devised  <*  all  that  her  Briton  Ferry  estate,  with  all 
the  manors,  advowsons,  messuages,  buildings,  lands, 
tenements,  and  hereditaments  thereto  belongings  or  of 
which  the  same  consists."  So  that  here  there  is  an  ag- 
gr^te  description  of  all  those  premises  known  by  the 
name  of  the  Briton  Ferry  estate^  and  there  is  a  description 
of  that  estate  by  name,  which  is  quite  free  from  any  the 
least  uncertainty.  Then  there  follows  a  devise  of  her 
PerJline  Castle  estate,  which  the  testatrix  says,  **  as  well 
as  my  said  Briton  Ferry  estate,  is  situate,  lying*  and 
being  in  the  county  of  Glamorgan ;"  that,  it  is  argued,' 
must  be  considered  as  tantamount  to  an  introduction  of 
the  word  Glamorgan  into  the  original  devise  of  the 
Briion  Ferry  estate;  and  so  there  would  be  a  local  de- 
icription  by  the  testatrix  of  that  property,  which  would 
confine  the  devise  to  that  part  of  it  which  lies  within 
the  cooiity  of  Glamorgan.  To  this  I  answer,  on  the 
aathority  of  tibe  case  in  Sir  W.  Jones^  that  words  of 
fuggestioa  or  affirmation  (which  these  are^  and  not  of 
restriction  or  limitation,)  cannot  do  away  that  which 
before  was  a  dear  and  perfect  devisek  The  case  of 
€loodiUlet  on  Demise  qfRa^brd^  v.  Southern  (c)  is  to 

i^AM.&a.ssO'       (^}  3^r.6'^.  171.       (0  \M.irS.7^9. 

the 
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1818.        the  same  efiisct;  so  that  even  if  the  Court  were  to  take 
"  the  subsequent   words  into  their  consideratioD,   still 

ogaiMst  they  are  only  words  of  sn^estion  or  aflSrmation,  and  it 
jcKSET.  ^  not  necessary  to  construe  them  with  the  same  strict- 
ness as  if  they  had  been  words  of  restriction  or  limit- 
ation. Here  there  is  a  clear  devise  by  name  of  the  Briton 
Ferry  estate^  and  no  case  has  been  cited  to  shew  that 
It  b  not  sufficient  to  describe  an  estate  by  its  aggr^pte 
name;  and  therefore  I  have  no  doubt  that  the  whole  of 
tlie  Briton  Ferry  estate  passed  by  this  descripticm  in 
the  will. 

Baylet  J.  I  have  always  taken  the  rule  to  be,  that 
where  a  testatrix  has  sufficiently  described  the  property 
intended  to  be  devised,  so  as  to  leave  no  fair  ground 
for  doubt  as  to  the  property,  that  then  the  addition 
of  another  circumstiEmce  with  a  view  to  identify  it, 
will  not  limit  and  restrain  the  first  devise^  unless  it 
clearly  appears  that  the  testatrix  so  intended  it 
That  rule  will  be  found  in  Dawti^%  case  (a),  and  in 
D(K  v.  Oreathfd.  {b)  Now  if  that  ru)e  be  applied  to 
the  circumstances  of  this  casc^  it  will  stand  thus:  the 
testatrix  has  an  estate  partly  situate  in  the  county 
of  Glamorgan^  and  partly  in  Brecon^  which  for  many 
yeai-s  before  her  will  had  been  known  by  the  name  of 
the  Briton  Feny  estate,  part  of  it  being  situate  in  the 
parish  oi Briton  Ferry;  in  which  parish  the  testatrix  had 
no  manor,  and  only  one  advowson.  Then  she  devises 
''  all  that  my  Briton  Ferry  estate,  with  all  the  manors, 
advowsons,  messuages,  &C  thereto  belonging  or  of 
whidi  the  same  consists.''  It  is  therefore  dear,  that 
this  devise  cannot  be  confined  to  that  part  of  the  Briion 
Ferry  estate  situate  within  the  parish  oS  Briton  Ferry ^ 

m 

(«)  3Cok<,io.a.  (I)  ZJUUflos. 

for 
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for  the  testatrix  speaks  of  <*  manors  and  advowsons,''         1818. 
and  in  that  part  of  the  estate  there  was  no  manor,  and  ' 

hut  911^  advowson :  the  devise,  thefefore,  must  extend  Mgaimt 
to  the  whde  of  the  Briton  Ferry  estate.  Then  there  is  Jcrsbt. 
in  the  will  a  subsequent  devise  of  the  PenUine  Castk 
€$tBLte,  in  which  there  is  an  addition  to  the  description 
of  the  Briton  Ferry  estate,  which  is  applicable  only  to 
part  of  it,  and  which  is  quoad  the  residue  a  false  de- 
scription; and  the  questicm  then  wses,  whether  this  will 
limit  or  narrow  the  prior  devise.  Now  there  does  not 
i^pear  on  the  face  of  the  will  any  such  intention  on  the 
part  of  the  testatrix,  and  if  so»  then  provided  the  words 
of  the  former  devise  admit  of  no  reasonable  doubt,  the 
addition  of  these  latter  words  will  not  vitiate  it  Now, 
do  the  words  of  the  former  devise  admit  of  any  fiur 
doubt.  The  words  <*  all  that  my  estate"  must  mean 
an  entirety,  and  there  is  no  entire  estate  called  the 
'Briton  Ferry  estate  which  is  confined  to  the  county  of 
Glamorgan.  The  words,  therefor^  of  the  first  devise 
being  clear,  are  not  to  be  confined  by  the  subsequent 
description  in  the  will  to  that  part  of  the  estate  which 
is  within  the  county  of  Glamorgan  ;  and  the  defendant, 
therefore,  is  entitled  to  the  judgment  of  the  Court. 

Abbott  and  Holroyd  Js.  concurred. 

Judgment  for  the  Defendant. 
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1818. 


stmiKj,  The  Kino  agatnst  The  Inhabitants  of  Tod- 

DINGTOK. 

There  cannot  T  J  PON  an  appeal  against  an  order  of  two  jiutioeS)  by 

in  toS^di  which  David  Boansj  Susanna  his  wife^  and  their 

tluteTand!  fi^e  children,  were  removed  from  the  parish  of  FUhick 

*h"lT'iu  er  ^^  *®  county  otBed/brdt  to  the  parish  of  Toddingbm  in 

married  the  the  same  county,  the  sessicms  confirmed  the  order, 

man  who  had  subject  to  the  opinion  of  this  Court  on  the  followiiig 

p^  for  and 

been  let  into  Case: 

ft^dhold  cot-*  The  pauper,  David  EoanSf  in  the  year  iSoo,  guned 

?S*leavin'*a  *  settlement  by  hiring  and  service  for  a  year  in  the  ip- 

iithow'hl'vTn  P^^*"*^  P""^**  ®f  Toddingtm.     In  1 8o  i,  Samud  Elmer, 


had  any  legal  the  then  husband  of  the  pauper  Susatma,  agreed  to 
ecated  to  him  purchase  of  One  James  Evans  a  cottage  in  FUtmiti ;  no 
ItwMholder*  conveyance  was  made  by  James  Evans  to  Elmer^  and 
M^ireridence  ^^  evidence  was  given  of  any  written  contract  between 
in  the  cotug^  them,  nor  was  there  any  proof  of  the  particolais  or 
did  not  confer  terms  of  their  agreement.  It  was  admitted  that  James 
him,  the  wi-  Evatis  received  of  Elmer  t6Lf  and  that  Elmer^  by  oon- 
^dian  ^^^  ^°^  ^f  James  Evans,  entered  upon  the  cottage  and  con* 
dS2u«/^*  tinned  in  possession  till  Nooember  iSoa,  when  he  died 
th  tjf  Co'rt  ^^^^'^  leaving  the  pauper  Susanna  his  widow  and  a 
will  not  take  daughter  Phabe,  their  only  child  and  his  heir,  then 
fttl  eqmuhle  about  three  years  of  age.  The  widow  with  the  child 
ciXAUu  continued  to  reside  on  the  premises,  and  in  Jubf  1804 

married  the  pauper,  David  Boons,  then  legally  settled 
in  the  parish  of  ToddingUm.  Upon  the  marriage  he 
came  to  live  with  his  wife  and  her  child  by  Elmer  on 
the  estate,  and  continued  with  them  more  than  finty 
days.    By  indenture  of  feoffment,  dated  1 2th  September 

1808, 
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i8o8»  (on  which  seisin  was  deliveredi)  James  Evans  181 8« 
granted  the  cottage  in  question  unto  and  to  the  use  of  — — 
the  pauper  David  fioanSf  his  heirs  and  assigns ;  the  con-  agaitut 
sideration  stated  in  this  feo£Pment  is  i6/.,  expressed  to  tanti  of 
have  been  at  or  before  the  sealing  and  delivery  thereof  'J^o^^'^oton. 
paid  by  David  Evans  the  grantee  to  James  Evans  the 
grantor,  but  neither  that  nor  any  other  sum  was  then 
paid;  the  only  consideration  being  the  money  which 
James  Evans  had  in  iSoi  received  of  Samuel  Elmer. 
By  indenture  of  feoiFment,  dated  14th  October  18089  the 
paupers,  David  Evans  and  his  wife,  in  consideration  of 
252.,  conveyed  the  premises  to  one  William  Farrer.  It 
was  contended,  upon  the  part  of  the  appellant  parish  of 
Toddingtonj  that  upon  the  death  of  Samuel  Ehner  the 
cottage  descended  to  his  infant  daughter,  and  that  the 
pauper  Susanna  thereupon  became  her  guardian  in 
socage;  and  that  the  pauper  David  EvanSf  by  his  mar- 
riage with  the  widow,  and  his  subsequent  residence  for 
forty  days  with  her  and  her  ward  upon  the  premises, 
acquired  a  settlement  in  Flitwick.  The  questions 
intended  to  be  submitted  to  the  Court  are,  whether 
James  Elmer^  the  first  husband  of  the  pauper  Susanna^ 
had  such  an  interest  in  the  estate  as  gave  to  his  widow 
the  character  of  guardinn  in  socage  of  their  infant 
daughter;  and  whether  the  pauper  David EvanSf  byliis 
marriage  with  the  widow,  and  his  subsequent  residence 
on  the  psemises  with  her  and  the  child  for  more  than 
forty  days,  gained  a  settlement  in  Flitmck. 

Nolan  and  Whilred^  in  support  of  the  order  of 
seasons.  It  may  be  admitted,  that  if  the  widow  was 
in  this  case  guardian  in  socage,  the  pauper  gained  a 
settlement  by  his  residence  in  the  parish  of  Flitmck 

for 
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I8I84        for  forty  days.    Bat  the  widow  was  not  guardiaii  in 

""""        socage^  for  in  order  to  constitute  a  guardianship  in 

t^atMst        socage»  the«beir«mu^  have  the  lands,  by  descent,  as 

tuiu  of        appean  from  LdUleton  (a),  and  Quadring  t.  Downs  amd 

loDDiiioTOH.    ^^^;i^^  (ft)    The  reason  why  a  gnaidian  in  socage 

gains  a  settlement  by  residing  on  the  estate,  b  because 

he  has  an  interest  in  the  premises,  jRer  ▼•  (kMof  (c),  Bex 

y.  WiUy.  (d)    But  here  the  hdr  herself  had  no  interest 

in  the  land  of  which  the  Court  can  take  notice.    It  mqr 

be  questioned  whether  she  had  any  equitable  estate  at  all, 

for  the  payment  of  the  m<»iey  will  npt  give  her  one,  as 

appears  from  Clinan  y.  QnJce.  (e)    But  supppsing  this 

only  doubtful,  it  has  been  often  decided,  that  diis 

Court  will  not  take  notice  in  such  cases  as  the^  of 

doubtful  claims  in  equity,  Bex  v.  StjfuuUm{J^  Rexw 

HomdammiheHitLig) 

SlosseU  Seijt.  and  Htmkins,  contri:  The  rule  kid 
down  in  the  Court  of  Chancery  is,  that  where  there 
has  hem  a  part  performance  either  by  the  paymoit  of 
the  money,  or  by  a, giving  of  possession,  the  partf  is 
is  enUtled  to  an  equitable  estate  in  the  premises. 
Here  there  have  been  both  of  these  requisites  which 
distinguishes  this  from  Clinan  y.  Code.  There  was 
dierefore  in  this  case  a  dear  equitable  estate^  and 
the  party  aftefwards  obtained  the  l^gal  estata  It  may 
be  safely  admitted,  that  this  Court  will  not  take  cog- 
nizance of  questionable  cases  in  equity :  but  this  is  not 
one  of  that  description.  And  that  the  Court  will  take 
notice  of  dear  equitable  estates,  appears  also  from 

(a)  Sect.iiy  (1)  %  Med.  176,  (c)  ioA«tf,494. 

(i)  iM.&S^  504-      (0  I Sck  &Lff. 40.       (/)  %M.&S.a6i. 

Loid 
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Lord  Kenyan^ ^  judgment  in  Rea^  v.  Offckurth.  {a)    Then        1818. 
the  question  arises,  whether,  this  equitable  estate  having        — — 
descended  an  the  heir,  the  mother  can  be  considered         egahst 
as  guardian  in  socage.     The  case  of  Rex  v.  Oakletf  is     ^un't°^o*f^'" 
in  point  to  this.     For  there  it  was  an  equitable  estate,   Toddincton. 
for  the  legal  interest  would  not  commence  till  after 
the  term  of  five  hundred  years,  created  by  the  inort- 
gage,  should  have  expired.    Suppose  the  daughter  here 
had  had  a  freehold  by  disseisin,  (a  descent  having  in 
this  case  been  caat,}  tl^n  there  would  have  been  a 
guardianship  in  socage;  and  the  party   here  ought 
surely  to  be  in  3  more  favourable  situation.     Be* 
sides,    the    Court    may    presume    a    conveyance    to 
Samud  Elmer,  as  was  done  in  Rex  v.  BtUlerton  (b),  or 
if  not  to  him,  as  being  negatived  by  the  case,  at. least 
one  may  be  presumed  to  the  daughter. 

Lord  Ellenbokough  C.  J.  This  is  not  1m  estate 
so  clearly  equitable^  that  a  court  of  law  caii  presum? 
that^a  court  of  equity  would,  if  applied  to^  clothe  the 
party  with  the  l^gpd  right  to  it.  The  case  of  the  King 
V.  Oakley  is  clearly  distinguishable  from  this;  that  was 
decided  on  the  assumed  ground  of  a  legal  estate.  But 
this  is  at  most  a  question  of  an  equitable  estate  only, 
and  we  are  to  consider,  not  only  whether  a  court  of 
equity  would  order  a  1^1  estate  to  be  conveyed^  but 
whether  in  that  case  the  conveyance  would  operate  ab 
antecedent!)  so  «s  to  oonstitHte  9  l«gal  estate  in  the 
&dierwludti  would  descend  upon. the  heir;  forunkas 
that  be  9^  the  gwtfdianship  in  socage^  which  Is  one  of 
the  incidents  of  the.lq;al  estate  descending  with  it,  will 

W  3  r.  jr.  114.  9)^r.it.$ss^ 

not 
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The  Kino 

The  lohabi- 
taou  of 

TODDlNGTOar. 


not  go  to  the  widow.  I  think,  therefore^  that  the 
widow  in  this  case  was  not,  nor  ever  has  been  gnaidiaB 
in  socage.  If  so^  her  husband  could  not  by  residenoe 
in  the  parish  gain  a  settlement,  and  the  order  oT 
of  sessions  must  be  confirmed. 


Batuct  J.  I  am  of  the  same  opinion*  A  court  <tf 
law  generally  lodes  at  l^gal  rights  only,  and  not  at 
doubdiil  equitable  estates.  There  are  indeed  equitsbfe 
rights  recognised  by  acts  of  parliament,  of  winch  per- 
haps courts  of  law  are  bound  to  take  notice;  but  bow 
can  we  in  this  case  see  that  the  party  is  entided  Id  an 
equitable  estate?  We  do  not  know  what  was  the  ori- 
ginal bargain  between  Ebner  ntA  Efxmg  s  and  the  case 
states  a  subsequent  conveyance  to  a  stranger,  and  not 
to  the  heir  at  law,  from  whence  a  totaHy  diflit«Dt  oon- 
dutton  firom  that  contended  for,  would  seem  to  arise. 
Then  the  next  question  is.  Is  there  a  gnarcBamlup  in 
socage,  even  supposing  there  is  an  equitable  estate? 
Guardianship  in  socage  only  applies  to  cases  of  legal 
estates,  and  no  case  can  be  dted  where  it  has  existed 
in  an  equitable  estate.  Therefore,  on  that  ground 
alone,  it  will  be  sufficient  to  say,  the  sesnons  have 
di^wn  the  tight  condtusion. 


HolrotdJ.  (a)  I  am  likewise  of  opinion^  that  diere 
is  no  soffioient  estate  in  this  case.  Where  there  is  a 
conveyance  to  uses  not  executed,  or  on  trusts  stated  <m 
the  face  of  the  deed,  the  one  party  has  the  equitable^ 
and  the  other  the  l^gal  estate ;  and  in  these  cases  ibr 
collateral  purposes,  a  court  of  common  law  will  take 

(«)  ^^^J.wsiiiitio&iiitheC6iiitofChaa€cr7. 
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nodoe  of  such  an  equitable  estate.  An  equitable  estate 
however,  is  very  diiierent  from  an  equitable  right  to 
have  a  conveyance  of  the  legal  estate.  Here  the 
party  had  only  the  latter;  and  if  there  be  any  doubt 
as  to  what  a  court  of  equity  would  do,  this  rourt 
cannot  take  cognizance  of  the  estate.  But  supposing 
there  is  a  sufficient  equitable  estate,  there  must  also  be 
a  guardianship  in  socage,  in  order  to  confef  a  settlement 
in  this  case.  It  is  to  be  observed  that  the  law  only  took 
notice  of  the  tenant  of  the  legal  estate.  It  was  his  duty 
to  do  all  the  services,  if  of  age^  and  if  he  was  an  infant  or 
Ittoatic,  then  the  burden  and  right  was  cast  upon  the 
gnardian  in  socage.  The  guardian  in  socage,  therefore^ 
was  <mly  i^>pointed  in  the  case  of  a  legal  estate :  for, 
otherwise  there  woidd  have  been  this  incongruity,  viZk 
that  two  persons  would  be  bound  to  perform  the  ser* 
vices :  first,  the  trustee  who,  having  the  le^  estate^ 
was  bound  at  common  law  to  do  them,  and  also  the 
guardian  in  socage  for  the  cestui  que  trust.  It  is  said 
that  the  widow,  by  an  application  to  a  court  of  equity, 
might  be  clothed  with  the  legal  estate;  but  the  utmost 
that  that  court  could  do,  would  be  to  decree  a  ccmvey* 
ance  of  the  legal  estate  to  the  infant,  who  would  then 
take  by  purchase  and  not  by  descent,  and  there  can  be 
no  gnardian  m  socage  eiccept  where  the  heir  takes  by 
descent. 

Order  of  Sessions  confirmed. 


1819. 


The  Kino 

against 

The  Inhabi* 

tants  of 

TOODINOTON. 


Vol.  I. 
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AjUiilkh.  HowARTH  against  Samuel. 

wheo,  upon  nrHE  pUdatiff  obtained  a  verdia  at  tbe  Sommar 
« verdict  for  astizes  for  YarL    A  new  trial  was  granted  on  an 

oo^m^ct.  '^PplicatiQQ  to  the  Court}  and  the  coits  were  dueoled 
eJell*r!;ia"th«  to  abide  the  evcat.  Tbe  defendant  then  gave  notice  of 
!:^»£^fh1r  ^>Alb7piovi8o;  upon  which  the plwitiffobtaiDedarak 
action;  the dc  to  disconttnne  the  actiooy  imoa  pajment  of  such  ooali 

fendaot  is  not 

«ntitied  to  the  as  should  be  taxed  by  the  Matter  upon  that  nik.  The 
trill  *  prooeedingt  in  the  acti<m  ware  then  stajrcdbj  a  Judgifs 
/-^i^^rit  order}  on  plaintiff*!  contenting  that  if  the  ooits  to  be 
taxed  on  the  rule  were  not  paid  within  seven  dayt,  de- 
fendant should  sign  judgment  of  nonsuit.  On  taxing 
the  costs,  the  Master  allowed  the  defendant  the  costs  of 
the  trial ;  but  afterward  intimated  to  the  parties  that  he 
thought  his  taxation  wrong  in  that  respect,  and  directed 
them  to  attend  again,  that  his  error  might  be  corrected. 
Defendant's  attorney  refused  to  attoid,  and  a  rule  was 
therefore  obtained  for  the  Master  to  review  his  tax- 
ation; against  which 

Topping  and  HuUock  Seijt.  now  shewed  cause*  The 
rule  is  express  upon  the  subject  of  the  coats^  that  tb^ 
are  to  abide  the  event.  Now  the  suit  has  tenninated 
in  favour  of  tbe  ddaidant  by  the  plaintiff^s  discantinu- 
ing^  which  is  an  acknowledgment  by  him  that  he  ori* 
ginally  had  no  cause  of  action ;  and  whether  the  event 
was  produced  by  the  pUintiff's  own  at^  or  the  verdict 
of  a  jury,  is  immaterial.  An  executor  who  is  not 
generally  liable  to  costs,  is  so  upon  a  disoontinnaaoe^ 
if  he  knew  that  he  had  no  cause  of  action. 

Batut 


Sampbu 
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Baylit  J.  The  rnle^  as  laid  down  in  Ausien  v.  1818. 
GUbsiaSj  where  the  costo  are  directed  to  abide  the  '""^ 
eventi  is  this,  that  in  case  the  same  party  succeeds  again  agdnst 
on  a  second  trial,  he  shall  have  the  costs  of  both  trials: 
but  if  the  verdict  be  different  on  the  second  trial  from 
what  it  was  on  the  first,  the  party  succeeding  on  the 
seoond  trial  shall  only  have  the  costs  of  the  second  trial. 
This  case  must  be  decided  upon  the  same  principle. 
Discontinuance  is  a  mode  of.  terminating  a  suit  by  the 
act  of  the  plaintiff  himself:  and  it  must  be  attended 
with  the  same  consequences  as  to  costs  as  if  the  event  of 
the  suit  had  been  determined  by  the  verdict  of  a  jury. 
Now  if  the  defendant  upon  a  second  trial  had  obtained 
a  verdict,  he  would  not  have  been  entitled  to  the  costs 
of  the  first  trial,  and  therefore  he  cannot  be  entitled  to 
them  in  the  event  which  has  happened. 

Rule  absolute. 
(0)  8r.i?.6i9. 


SOWERBT  against  WoODROFF.  Monday, 

April  a7ih. 

^INDAL  had  obtamed  a  rule  nisi  for  entering  up  in  entering  op 

judgment  on  an  old  warrant  of  attorney  under  infldwJmit 

special  drcumstanoes;  and  on  shewing  cause  against  ^fi5iJJl™2ty*** 

thiamin  •  beproperl7 

'  entitled  ui  a 

Manyait  objected,  that  the  affidavit  on  which  the 
role  was  obtained,  was  entitled  in  the  causey  and  con- 
tended that  it  ought  to  have  been  entitled  <<  In  the 
matter  of,  ftc."  as  in  the  case  of  applying  to  set  aside 
a  warrant  of  attorney  given  to  secure  an  annuity.  But 
Pp  2  The 
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Tke'Ctmrt  on  refeitiiig  to  the  Mlistef  (a^  h^  it 
properly  entitled;  for  the  waarruit  of  jrttomey  aonit  be 
taken  as  an  admission  at  a  suit  pending'  in  die  Cloiirt, 
on  which  judgment  is  to  be  entered  up. 

(a)  The  Muter  read  the  foUowiog  note :  — ^oe/r  t.  Xotterdu  Oo 
notion  to  let  tside  an  annoUy,  the  warrant  of  attorney  does  not  uac 
.  tion  the  affidavit  to  1>e  cfi titled  In  a  caafea  onleM  jodsmcat  has  bees 
entered  a  p.  Bnt  contra  ruled  hi  Mmdey  ▼.  The  Marpis  tf  BlmJfirit 
Micbaelmds  term  1816.—-  For,  fer  QtrUm^  the  warrant  of  attorney  eon* 
ftltates  a  cavie  in  coort  when  lued* 


Ex  parte  Paoe^  a  Bankrupt. 

Y^EORGE  PAGE,  against  whom  a  commission  of 
bankruptcy  dated  March  31st  had  issued,  was 
taken  into  custody,  and  committed  to  Ntngitte  on  the 
i4th  Aprily  by  the 'warrant  of  a  justice  of  6ie  peace 
under  5  G«2.  c.30.  5. 14.  The  warrant  was  as  follows: 
To  the  keeper  of  his  Majesty's  gaol  of  Nea^aU,  or 
his  deputy.  Middlesex  (to  wit);  recei^re  into  your 
custody,  the  body  of  George  Page,  herewith  sent  you, 
brought  before  me  R.  B.  Esq.,  otie  of  hlft  Bfajest/s 
jtustices,  &c.  by  Daniel  Bishopj  and  charged  before  me 


mission  of  bankruptcy  hath  been  awarded  and  issued, 


Afril  t7th. 

Where  a  war- 
rant of  com- 
mitment by 
com  mtsnonen 
of  hankmptf, 
after  Ktting 
oat  the  issuing 
of  the  commis- 
sion, the  adju- 
dication of 
bankruptcy, 
Restated  as 
the  ground  of 
commitment, 
that  the  bank- 
rupt being  ** 
brought  tSfore 

them,  and  they     .  ....  ,  1      ^  ^  ^, 

havingmopowd   the  said  justice,  upon  the  oath  of  George  AaanUf  with 

an  oath  to  him,  hejng  the  same  identical  person  against  whom  a  com- 
he  refiised  to  be 
sworn,  or  to 
give  an  ac- 
count of  his  property :  Held  that  moh  warnat  was  k^d.  and  that  it  b  not  : 
in  it  to  set  oat  any  specific  question  in  such  case ;  for  this  is  a  refnial  to  aaiwer  all 
possible  questions  wbicAcau  UnOit^tadL  Held'alM,  fhak  altar  tlielMain^tfdki%nll  of 
habeas  corpus,  and  before  the  return  to  it«  the  commissioners  may,  if  necesiaiyy  make  a 
fresh  warrant,  stating  more  fully  the'caoie  fcrdetaFhihg  the  hairkrapt  in  ca^body,aAl'tidft 
auch  warrant  may  by  worda  of  reference  incnrpoca^  the  fornai  parts  of  the  firit  wanwat- 
Held  also,  that  if  both  warrants  are  defective  in  form^  the  Coort  willi  if  a  sabttantiaY 
cause  of  commitmeiit  appear,  re-commit  the  bankrupt  ex  offieio.  Held  al«H  that  a  con- 
mitment  by  a  jnstic<^  of  the  peace,  under  $0,%,  c.30.  s,  14.  of  die  banknipt,  ^wMhuhtH 
he  diuhargU  hy  ike  camt  •fkmi*  is  lnd« 
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as  appears  to  me  by  a  certificate  under  the  bands  and        1818.. 
seals  of  JS;  C,  &c^  the  mqor  part  of  the  commissicmers       " 

-,_  ••  «ii^  ««  "^  parte  ' 

in  the  said  commussion  named,  dated  April  i^ttif  him  Paoi. 
therefore  safely  keep  in  your  said  custody,  until  he  shall 
be  discharged  by  due  course  of  law;  and  for  so  doin{^ 
&C.  '  On  the'  tSth  Aprils  he  was  brought  up  before 
the  commissioners  again  and  recommitted.  The  com- 
missioners in  their  warrant,  after  -setting  out  the  issuing 
of  the  commission,  and  adjudication  of  Page  as  a  bank- 
rupt, and  the  notices,  (which  were  all  regular,)  proceeded 
to  state  as  the  ground  of  the  commitment,  as  follows: 
^  And  whereas  the  said  George  Page  was  brought 
"  before  us  this  day  to  be  examined,  touchmg  and 
^  concerning  his  estate  and  effects.  And  we  having 
^  proposed  to  administer,  an  oath  to  the  said  Qeorge 
*y  Page,  he  refused  to  be  sworn  <»r  give,  an  account  of 
*  his:  property.  These  are  therefore  to  require,  &c/* 
proceeding  ^ in  the  usual  .form,  and  committing  him 
until  he  should  sid>mit  and  full  on%wer  make  to  the 
satisfaction  of  the  commisflionerB,  to  a/2  the  questions  so 
put  toihiM  as  aforesaid^  .:         . 

MarrycUlf  on  i\ie /Xidi  Aprils  obtained  a  writ  of 
habeas  corpus  to  bring  up  the  bankrupt  for  the  pur- 
pose of  being  discharged,  on  the  ground  that  both 
these  wturrants  were  illegal.  After  the  issuing  of  the 
writ,  and  before  the  bankrupt  was  brought  up,  the 
commissioners  made  another  warrant  of  detainer,  which 
was  as  follows:  24th  April  18 10,  Whereas  we,  whose 
names  are  hereunto  subscribed,  being  the  major  part 
of  the  commissioners,  named  and  authorized  in  and  by 
a  commission  of  bankruptcy  awarded  and  issued  forth 
against  George  Page  of  Cranboume'Street  in  the  coupty 
oiMiddleseXf  silk-mercer,  dealer,  and  chapman,  dated 
at  Westmnster  the  31st  day  of  Mprch  last  past^  having 
.      P  p  3  met 
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1818.        met  the  day  and  the  year  and  at  the  place  above  men* 
*^*^        tionedy  for  the  purpose  of  examining  the  said  George 

£x  psirCc 

Pact.  Pt^c^  relative  to  the  discloBure  of  his  estate;  and  the 
said  Oeorge  Page  being  brought  before  us  by  WUUam 
Erasmus  Hardyj  clerk  of  the  papers  or  deputy  keeper 
of  his  Majesty's  prison  of  Nevt^ate^  to  which  prison  the 
sud  George  Page  had  been  committed,  by  a  wammt 
under  the  hands  and  seals  of  E.  C.f  &c.  being  die 
major  part  of  the  commissioners  named  in  the  said 
commission,  for  refusing  to  be  sworn  or  to  give  aoy 
,  account  of  his  property.    And  the  following  questions 

being  now  put  to  the  siud  George  Page^  to  which  be 
gave  the  answer  following;  that  is  to  say,  QnestiiMi, 
Will  you  now  submit  to  be  sworn  and  examined 
by  us,  touching  the  disclosure  of  your  estate^  and 
particularly  will  you  tell  us  where  is  the  sum  of  1600L, 
which  it  has  been  stated  upon  oath  before  us  you  had 
lately  received  from  the  sale  of  your  stock  in  trade.  An- 
swer, I  can  only  give  you  the  same  reasons  at  present  I 
before  gave  you,  that  until  the  action  at  law  is  decided,  I 
.  cannot  And  the  said  George  Page  refused  to  be 
awom'  or  examined  by  us  touching  the  disd6snre  of 
his  estate;  we  do  therefore,  &c. 

Marryaii  and  Andren>St  for  the  bankrupt.  .  Tha% 
are  three  warrants  under  which  this  bankrupt  is  com- 
mitted, all  of  which  are  defective.  The  firs^  that  of 
the  magistrate  is  bad,  because  the  commitmait  is  stated 
to  be  till  he  is  discharged  by  due  course  of  law,  which 
is  clearly  wrong,  for  it  ought  to  have  been  **  till  be 
shall  be  removed  by  order  of  the  said  commissionen, 
or  the  major  part  of  them,  by  warrant  under  tbdr 
hands  and  seals,''  according  to  the  express  words  and 
directions  of  5  G.  2.  c^^o.  s»i4^  by  which  this  power 

of 
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of  oommittal  is  giten.  As  to  the  second  warrant,  that  ibis. 
is  also  defective^  because  no  question  is  stated  on  the  --— — 
ftceof  the  commitment^  as  is  required  by  the  seven-  pj^s? 
teenth  section.  The  third  warrant  is  wholly  out  of  the 
GBse^  for  it  is  issued  after  the  writ  of  habeas  corpus; 
and  the  question  for  the  consideration  of  the.  Court  is^ 
whether  the  party  was  lawfully  detained  at  the  time  o£ 
spplying  for.tlie  writ  If  he  was  not,  he  is  entitled  to 
be  discharged.  But  this  commitment,  if  referred  to^ 
will  be  found  defective  also.  For  all  commitmenu 
must  set  forth  the  issuing  of  the  commission,  &c.  that 
it  may  appear  that  the  commissioners  had  authority  ta 
proceed.  But  there  is  no  such  statement  in  this  warrant. 
It  may  be  said  that  it  refers  to  the  former  warrant,  in 
which  these  proceedings  do  appear^  but  one  good  com- 
mitment cannot  be  made  up  of  two^  which  are  each 
(jefective^  and  the  Court  cannot  pick  out  a  part  from 
Que,  and  a  part  from  another;  each  must  in  itself  con-* 
Uun  a  complete  ground  of  detention :  and  the  Court 
cannot  now  make  a  good  commitment,  even  thought 
they  may  see  just  ground  for  detention,  for  the  eighteenth 
section,  which  gives  them  that  power,  does  so  only  in 
cases  where  the  objections  are  formal ;  but  here  they  are 
substantial,  and  go  to  the  whole  cause  of  the  detention. 
The  bankrupt  is  therefore  entitled  to  be  discharged.  — 
Coomb^s  case,  {a) 

Scarlett  and  Ckitty^  contra.  It  is  not  necessary  to 
argue  that  the  warrant  of  the  magistrate  in  this  case  is 
I^al,  because  if  either  of  the  warrants  by  the  commis- 
sioners be  valid,  it  will  be  sufficient.  The  first  warrant 
may  be  considered  as  a  warrant  under  the  authority  of 
I  Joe.  I.  c.  15.,  or  under  that  act  coupled  with  5  G.  2. 
c.  30.    The  first  of  these  two  acta,  sect  7.,  gives  to  the_ 

W  %  Hose.  Rep.  Buknftty^  39^- 

P  p  4  .  commis^ 
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I818«  oommisfiioiiers  power  to  examine  the  ba&knipt  upoto 

Z  oath,  and  -secUS.  stateS)  that  if  he  shall  rcfeife  to' be 

Ex  ptrtc  ' 

Paoe.  examined,  or  to  answer  fiiUy  to  every  intervo^Uoty, 


the  commissioners  ttiay  commit  him*  The  case  of  Rex 
T.  Nathan  (a),  which  was  determined  in  Mid,'  4  6/2., 
decided  that  those  interrogatories  must  be  in  writing. 
In  the  following  year  the  statute  5  G.  2.  was  passed, 
which  gave  (he  commissioners  the  power  of  eraminiag 
by  Word  of  mouth.  Ti^ng^  tbereibr^  the  two  statutes 
together,  the  bankrupt  may  be  committed  fbr  refusing 
to  be  examined^  though  no  questions  have  been  put  to 
him  in  writing.  Thesecond  warrant  is  dierefere  good. 
There  the  refusal  stated  is  general,  and  in  unqualified 
terms :  he  refused  to  be  sworn  or  give  an  account  of 
his  property.  The  third  warrant  is  however  free  /rom 
this  objection,  for  diere  the  question  and  snswer  are  set' 
out.  It  is  said,  that  thi«  warrant  cannot  be  fdied  upon, 
having  been  issued  subsequently  to  the  writ  of  babess 
corpus.  But  this  may  be  done^  and  wms  done  in  die 
case  ct'RexT.  James  Gordon^  Wch.  terra  1777.  {b)    It 

(«)  a5/r.  880. 

{h)  Setarlttt  read  to  the  Conrt  the  foljowbg  note,  furniihed  to  him 
by  Mr.  DeaUff. 

Michadmas  Term,  1777. 

Jamtt  Gordon,  bdng  committed  to  New  Prifon,  CterhttweB,  till 
the  ncit  Gmersl  Seuiont,  for  assiultiog  a  cutton-hooto  pficcr**  u- 
sUtant  in  eiecution  of  his  duty. 

Motion  for  a  hal^as  corpus,  became  the  &Uta^e  x$  9c  14  dr. »,  e.  tu 
directa  that  toch  ofTcndcr  shall  be  committed,  without  btiX,  tlU  the 
next  ^mrtn  Sesdontt 

Writ  of  habeas  corpus  granted  by  the  Court. 

Afterwards,  tho  defendant  being  broBght  np,  the  keeper  oC  |lew 
Prisoa  rcjtnmed  the  warrant  of  commitment,  which  appeared  to  be  to 
the  Central  Sessions ;  but  he  also  returned  a  warrant  of  detainer  for 
the  same  otTcnce,  issued  the  djy  before  he  was  brought  op,  by  the 
uvkt  justice,  which  was  till  the  next  ^aarter  Sesstons.** 

The  <^fcndant  therefore  was  remanded  without  opposition,  the 
trarranc  of  detainer  being  strictly  regular. 

is 
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U  «lso  contended  tl^at .  tbis.  warrant  is  itsdf  defective  in        I^IS. 
not  setting  out  the  iasuing  of  the.  commission^  &c. ;  but       " 
i^  refers  most  distinctly  to  the  former  warrant,  and  there-        Paqa. 
foreTirtually  tncorporatesit;  and  the  former  warrant 
does  contain  all  these  formal  requisites.  Even  supposing 
however  that  all  these  warrants  are  bad^  still  hy  the 
1 8th  section  of  5  6.  2.  c.  30.  the  Court  may  itself  make 
a  fresh  commitment,  if  it  appear,  as  it  does  in  this  case, 
that  there  is  substantial  ground  for  detaining  the  bank- 
rupt in  custody. 

Lord  EiXEKBORouGii  C.  J.    The  5  6. 2.  c.  30.  s^  i6« 
enactsy  that  in  case  any  bankrupt  shall  refuse  to  answer, 
or  shall  not  fully  ansi^^r  to  the  satisfaction  of  the  com- 
missioners^ qr.  the  migor  part  of  them^  all  lawful  qu^e^ 
tions  put  to  him  by  them,  as  well  by  word  of  moythas 
by  interrogatories  in  writing,  he  may  be  committed  till 
he  sl^all  submit    Now  here  the  bankrupt  has,  ififused 
to  be  sworn,  .or  give  an  account  of  his  pr^ojp^rty :  must 
not,  therefore,  that  be  considered  as  a  refusal  to  answer 
all  the  questions  which  the  imagination  of  man  could 
£uggest,  and  as  including  a  particular  refusal  to  aaswer 
all  lawful  questions  which  the  commissionera.  might  put 
to  him?  If  that  be  so,  the  first  warrant  of  the  ccmunis- 
sioners  would  be  goo^  But  I  think  also  that  the  second 
warrant  of  the  commissioners  is  sufficient;  for  bdng 
made  l^  tjbe  same  persons,  and  directed  tpi  the  .same 
gaoler,  and  containing  words  distinctly  referring  «o>  the 
first  wanran1«  it  virtually  incorporates  that  warrant: 
theni  if  so»  there  is  a  recital  of  the  jurisdiotioD  of  the 
commissioners,  and  a  question  and  answer  stated  on  the 
face  of  the  eommitnkent^  and  a  commttmoit  by  the  com- 
missioners because  that  answer  is  unsatisfactory.    That 

there- 
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ldld«        therefore  is  quite  sufficient    But  if  both  these  wamtats 
•— *        were  bad,,  the  Coart  might,  under  the  i8th  section, 
Paob.        commit  de  novo.     For  the  objection  is  merely  formal; 
for  there  is  first  an  absolute  refusal  to  be  sworn  stated, 
and  at  the  conclusion   the  bankrupt  is  committed 
until  he  shall  submit  himself,  and  full  answ^  make  to 
the  questions  so  put  to  him  as  aforesaid,  no  qaesdoni 
haying  been  previously  set  out.    That  is,  therefore^  a 
•    mere  defiect  in  form.  And  upon  the  whole  lace  of  thew 
proceedings  it  clearly  appears  that  there  is  substantial 
ground  for  detaining  him  in  custody.     He  must  there- 
fore be  remanded. 


Bayley  J.  The  bankrupt  in  this  case  states^  bs  his 
reason  for  refusing  to  be  sworn,  that  he  had  commenced 
an  action  for  the  purpose  of  disputing  the  validly  of 
his  commission ;  but  that  is  not  a  good  ground  for  sodi 
refusal,  though  it  perhaps  might  supply  a  reason  for  an 
application  to  the  Chancellor.  Then  the  only  question 
is,  whether  these  warrants  are  sufficient.  The  ground 
of  setting  out  the  cause  of  committal  in  the  warrant  is, 
that  the  party  may  know  for  what  he  is  committed. 
But  her^.  he  does  know  it ;  for  he  must  be  sworn  before 
he  is  examined,  and  it  is  stated  he  refosed  to  be  sworn. 
Now  is  not  that  tantamount  to  a  refusal  to  answer  all 
lawful  questions;  for  how  can  it  be  necessary  to  put 
questions  to  a  man  who  can  only  answer  them  on  oath, 
and  who  refuses  to  be  sworn.  But  I  think  also  that  if 
there  be  any  defect,  it  is  a  defect  in  form;  for  from  the 
first  warrant  of  the  commissioners  it  does  i^pear  that 
there  is  a  substantial  ground  for  a  commitment;  and  if 
there  be  any  defect  in  form,  the  Court  nmy  commit 
him  de  noYO  under  sect.  i8.    As  where  a  man  is  oom« 

mitted 
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mitted  fi>r  fidany,  and  on  being  brought  up  by  a  habeas        1818* 
eoipas  the  wammt  appears  defective,  the  Court  will,        ^*— * 

,  L  Ex  parte 

if  there  appears  on  the  depositions  a  suostantial  charge,         Pa«x. 
reKX>mmit  him,  notwithstanding  such  defect    In  this 
case,  therefor^  the  bankrupt  cannot  be  dischlu-ged. 

Abbott  J.  concurred,  (a) 

The  Bankrupt  was  remanded. 

(a)  H^lfPyd  J.  waf  id  the  bu\  omirt. 


Smith  and  Another,  Assignees  of  Kirkpatrick, 
a  Bankrupt^  against  Plummer  and  Others. 

ASSUMPSIT  by  the  plaintifis,  as  assignees  of  John  J^'^^^'^^'l 
Kirkpairick^  a  bankrupt,  to  recover  from  the  de-  « lien  on  the 
fendants  the  sum  of  tf2o2.  13^.  ^d.  for  fireight  and  pier-  wiget,or  for 
age  for  goods  from  &jVi/CAm/(5)*«'i  to  Ikjmfofi.  The  Ilj^n^uoo^^ 
defendants  pleaded  the  general  issuer  with  a  notice  of  ^°^g|^ 
set-off  for  money  lent  and  advanced  to,  and  paid,  laid  the  TorAge,  or 

for  the  pre* 

cmt,  and  expended  for  the  plaintiffs.    The  cause  came  miamtpald  hy 
on  to  be  tried  before  Lord  EUenborough  at  GuUdhaU^  the^rpoieoi* 
*t  the  first  sittings  in  JBtff^«- term  1817,  whenaverdict  J^™*^* 
was  found  for  the.plainti£fs  for  620L  131.  )JL  subject  to 
die  following  case : 

The  plaintiflfs  are  the  assignees  oljahn  tSrkptUriek^  a 
bankrupt,  under  a  commission  of  bankruptcy  dated  the  * 
25th  ofjune  181 1.  The  act  of  bankruptcy  was  com- 
mitted on  the  2oth  Jtsne  181 1,  the  usual  notice  inserted 
in  the  Gazette  on  SOiJidy  181 1,  and  the  assignment  to 
the  plaintiffs  duly  executed  on  the  6th  ot  August  181  r. 
The  said  Jokn  Kirkpatrick  before  his  bankruptcy  was 
sole  owner  of  the  brig  AOnan^  Adam  Ldttle  master, 

which 


Pldmmkk. 


576  CASES  IN  EASTER  TERM 

1818.        which  arrived  ia  l^laini  C^risicpker's  in  the  snooAi  cif 
""""^        June  i8ri»  and  there  received  on'  bossd  s  ourgo  of 

Smith  ^  •       i  j  i.  «vT-n* 

tf^^Mfttf  sugar  and  turn  by  the  means  and  ^Lg/socPf  wWuham 
Thompson  of  thatifilasd»  part  of  which  cacgb  fbnaigtad 
of  30  hogsheads  and  one  tierce  of  sugar,  and  1 04  pun- 
cheons of  runi)  was  consigned  to  the  said  defendants  in 
London  by  the  said  William  Thompson^  by  bills  of  lading 
dated  one  on  the  24tb  and  4he  other  on  the  26th  June 
181 1»  in  the  customary  form,  the  freight  and  pierage  of 
which,  at  the  rate  therein  specified,  amounted  to 
62ol.  135.  7(L  The  Albion  sailed  from  St*  Christopker^s 
26th  Jtm^  181 1,  and  arrived  in  London  on  or  about 
the  26th  day  oi  August  181 1^  with  the  said  goods  on 
board,  and  was  reported  on  that  day  at  the  custom- 
house by  the  plaintiff  ^s  agents,  and  the  goods  w«re> 
housed.at  th^  Wefii  India  Pocks.  The  mittter  wh^  at 
&«  Christqphef'.s  drew,  seveiral  bills  of  exchange  for  las 
disbursements  on:acQount  of  the  sliid  brigi  and  the  pre- 
miums paid  to  Humj^nfox  procuring  his  cargo,  upon- 
the  said  JMJiJEiripfltfmifaS'Owiierl^  payable  to 

the.  Bud  WUUam^  Thmapwi  or  x>ideE,  and  amounting 
a}(ogetbor^totbe«om  of  526/.  i4f^8dL;  dndwbi^i  bills 
oC  exchange  were,  duly  pmsented  for  acc^tance  and 
payment^  and  were  jrefused  jeicceptance.and.pavinent  by 
the  said  John  Ktrkpatrick^  and  have  b^«n  sinoexelumed 
to  ^  aaid  WiOiamJChoimpsion  as  iodor«er..th^reof  4uider 
protest  .and  lupre  baenipaid^yrhw,  ^d  of  which ;due} 
notice  was  giyen  to  iMU^  .1  C^itb^  brig^s,  wrival  in 
London,  the  master,  in  con^cqueiice  pf  the  refusal  of  the 
plaintiffi  to  pay  his  .wages,  which:  at  the  time  of  the 
bankruptcy  o{  Srlgfotrick  amounted  to  2602.  and  stiU 
amounts  (o.  that  stttef  or  accqpt  the  bills  dnwn«by  him, 
or  indenmifyhim  against  the  same,  refused  to  deUver 

10  up 
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np  the  biHs  of  lading  to  the  pliuntiffi,  and  directed  the        1818. 
West  India  Dock  Company  to  detaiii  the  cargb,  which 
was.  aocoidingly  done,  until  the    29th   October  and 
pth  of  Navembir  i8ir,  when  the  goods  consigned  to     P"«««»- 
tlie  defendants  were  delivered  to  the  defendants,  in 
consequence  of  the  master  taking  off  the  stop  on  the 
goods  at  the  said  docks.     Upon  the  arrival  of  the  ship 
in  the  river  Thames^  viz.  on  the  29th  August  181 1»  the 
master  applied  to  the  defendants  as  the  consigtiees  of 
the  said  goods,  for  aft  advance  to  enable  him  to  defray 
th6  euraeot^expciices  of  the  said  vessel^  and  tfa^  de- 
ieiKfaniB  did  acoordii^ly  on  that  day  adviince  to  him 
the  sum.  of  i5o£r  for  that  purpose.    On  the  3d  of 
September  J  the  plaintifi^  gave  notice  by  their  agents  to 
the  defendants,  not  to  pay  the  freight  due.  on  the  cotl^ 
sigdment  to  them,  to  Little  the  master;  to  which  the 
defendants  aniiwered,  that  they  were  authorized  by  Little 
to  rooeive  the  freight  frcto  the  consignees^  behig  princi- 
pally due  from  diemselves,  and  that,  when  received,  they 
ahoald  hold  it  agreeable  to  his 'instructions,  and  pay  it 
over  to  any  one  empowered  by  him  to  receive  it,  after  de^ 
dttotiag  the  150/.  advanced  by  them.    On  the  29A  Octo- 
bers  theplaintiffis  by  tibeir  agents  gave  a  further  notice  to 
the  defendants,'  that  they,  ail  assignees  oi KirkpaHck^ 
should  bold  them  responsible  fer  any  money  they  had 
paid  or  ahonld  pay  to  Little  on  accsount  of  the  freight 
and  on  the  5th  NaoenJ>er^  a  more  formal  iiotice  to  the 
aame  e£&ct  signed  by  die  plaantilb  themselves^  wai 
served  *ufk>n  the  defendants:     At  the  time  of  dies^ 
tcansactiona  die  i^laintifik  and  the  bankrupt  resided  at 
Liverpool*    Zii^  is  since  dcac^  and  neither  he  hor  his 
personal  representatives  have  taken  up  die  bills.    The 
drfendants  claim  to  retain  150/.,  part  of  die  amount  of 

the 
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1818.        the  freight,  &c  to  satitfy  the  adiranoe  made  by  tfaeai  ti> 
'■        LUtUj  the  master,  and  the  residue  on  the  gromid  that 
^^Zu        the  master  had  a  lien  thereon  for  his  wages,  and  the 
plumm.e.      jjnj^jQo^  ^f  the  said  bills  of  exchange  so  drawn  by  him, 
and  that  he  authorized  them  not  to  pay  over  snch  re- 
sidue to  the  said  plaintifis. 

The  question  for  the  opinion  of  the  Court  is  whe- 
ther the  plaindfi  are  entitled  to  recover  the  whole  or 
any  part  of  the  said  sum  of  620/.  I3«.  ^d.  If  they  are 
entitled  to  recover  the  whole,  then  a  verdict  ia  to  be 
entered  for  that  sum;  if  the  defendants  are  entitled  to 
deduct  a  set-off  the  sum  of  1502.  advance  by  them, 
then  a  verdict  is  to  be  entered  for  the  phunti£Ei  fiir 
4702.  135.  ^d. ;  and  if  the  plaintifi  are  not  entided  to 
recover  any  part,  then  a  nonsuit  to  be  entered* 

Parke^  for  the  plainti£b.  There  are  two  pmnts  in 
this  case;  ist.  That  the  master  has  no  lien  on  the 
frei^t  for  his  wages  and  disbursements;  and,  2dly, 
That  the  defendants  are  not  entitled  to  set  off  agaum 
the  daim  of  the  plainti&  the  sum  of  150/!,  paid  bjr 
them  to  the  master  on  the  29th  Augusi.  The  first  esse 
upon  this  subject  is  WUkins  v.  Carmichad{a)j  by  which 
it  was  decided  that  the  captain  of  a  vessel  had  no  Hen 
on  the  ship  for  wages,  or  for  stores  furnished,  and  re- 
pairs done  at  his  ezpenoe^  in  England.  And  this  was 
dedded  on  the  ground  that  the  law  always  omsidered 
the  obtain  as  contracting  personally  with  the  owner. 
In  Hussey  v.  Christie  and  Others  {b),  it  was  laid  dowa 
that  the  master  had  no  lien  on  the  ship  for  money  ex«> 
pended  or  debts  incurred  by  him  for  repairs  done 

(#}  Iku^l,  io{.  W  9  Edit,  4t6. 

during 
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duriog  the  voyage.    That  case  came  from  the  Ck>urt  of       1818* 


Smith 


Chancery,  and  was  argued  on  the  ground  that  as  the 
master  had  a  right  to  hypothecate  the  ship  the  lien  't^oiiui 
ought  to  be  allowed ;  but  Lord  Ettenboroug^  C.  J.  said, 
that  though  by  such  hypothecation  he  might  give  t6 
others  a  lien,  it  did  not  follow  that  he  had  one  himself* 
The  case  is  plain  on  principle;  for  the  master  is  only 
the  servant  of  the  owners,  and  cannot  therefore  be  en- 
tided  to  the  possession  as  against  them  so  as  to  give  ' 
him  a  lien.  The  case  of  a  lien  at  common  law  is  where 
the  party  being  compelled  to  do  that  by  which  the  debt 
arises,  has  for  his  security  this  right  given  to  him. 
The  lien  of  the  factor  depends  on  the  custom  of  the 
trade.  This  falls  within  neither  of  these  two ;  for  the 
master  is  not  compelled  to  expend  the  money  or  incur 
the  debt;  and  there  is  no  custom  authorizing  the  lien. 
There  is  no  authority  which  can  be  cited  on  the  other 
side,  except  one  nisi  prius  case  of  White  v.  Baring  (c), 
and  that  was  previous  to  Hussey  v.  Christie.  Then  if 
there  be  no  lien  on  the  ship  or  cargo,  how  can  there  be 
one  on  the  freight?  The  master's  authority  to  receive 
the  freight,  is  not  irrevocable^  not  being  coupled  with 
an  interest  And  if  this  claim  were  allowed,  it  might 
be  productive  of  great  inconvenience,  for  on  a  fresh 
roaster  being  appointed,  the  former  one  might  refuse^ 
on  account  of  some  claim  like  this,  to  deliver  up  the 
ship  to  the  owners.  As  to  the  second  point,  the  case 
does  not  state  that  this  sum  of  150/.  advanced,  was 
applied  for  the  purposes  of  the  ship,  so  that  the  owners 
are  not  liable  for  it.  Nor  can  it  be  considered  asa  part 
payment  of  the  freight;  for  at  the  time  it  was  ad* 

vanoed 
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18 IS.  ▼anoed  the  freight  was  not  due.  It  must  thefdoie 
■        mer^y  be  considered  as  an  advance  by  the  defendants  to 

^'''T"  the  master.  Now  the  ship  being  in  Enghndf  the masto: 
pjbDMMeR.  might  have  applied  to  the  owners  tbemselves.  It  is 
not  even  stated,  that  this  money  was  necessary  for  the 
ship's  disbursements,  and  for  any  thing  that  appears,  it 
might  have  been  advanced  to  the  master  to  pay  his 
own  wages.  Besides  he  had  no  authority  to  biivl  the 
asugnees  without  their  assent,  and  there  they  have  not 
assented  to  this  advance. 


Richardson^  contra.  The  bankruptcy  can  in  this  i 
make  no  difference.  It  took  phce  20th  June  181 1,  at 
which  time  the  vessel  was  at  Jamaica^  and  the  biUs  of 
lading  are  dated  on  the  24th  JunCf  and  are  subsequent 
to  the  bankruptcy.  The  assignees  there&re  who  claim 
the  benefit  of  the  master's  services  in  bringing  home 
the  ship,  are  not  at  liberty  to  say,  that  the  bankruptqr 
'  places  them  in  a  better  situation  than  the  owner  would 
have  been.  The  master  it  must  be  aUowed  has  no 
lien  on  the  ship.  But  there  haa  yet  been  no  decision 
as  to  firei^iib  and  that  case  is  distinguiAafale  from  die 
case  of  the  ship.  He  is  as  to  the  ship  merely  the  servant 
of  the  owners,  and  though  he  has  a  right  to  the  possesttmi 
of  the  ship  as  against  others,  has  no  right  as  against 
them.  Bnt  as  to  the  ireight  it  is  difii^'ent;  far  he 
it  is  who  enters  into  the  contract  for  it,  and  it  is  not 
the  ship  alone  which  earns  the  freight,  but  die  sbq>  and 
the  labour  of  the  master  jointly.  The  contract  bwig 
therefore  made  by  him,  and  the  labour  performed,  and  the 
sailors  hired  by  him,  and  he  having  a  right  -to  maintain 
an  action  for  the  freight,  are  circumstances  which  mate- 
rially distinguish  this  case  from  those  cited.    Here  he 

has 
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has  eicpended  his  own  money  for  the  necessary  repairs  of       1&18* 
the  ship,  and  paid  a  premium  for  obtaining  this  cargo.         g^ 
The  owners  therefore  who  claim  the  benefit,   ouirht        v''"' 
also  to  take  the  burthen.     The  justice  of  tiie  case  is 
clearly   in   favour  of  allowing  the  lien.     As  to  the 
second  point,  the  150/.  must  be  cTonsideired  as  a  part 
payment  of  the  freight,  and  being  paid  before  notice 
from  the  owners,  is  a  valid  payment:     The  defendants 
were  the  consignees  of  the  cargo,  and  being  applied  to 
by  the  master  in  that  character,  they  paid  this  sum  of 
money  to  him.     This  was  on  the  29th  Augustj  and  no 
notice  was  given  to  them  till  September  3d.     They  are 
therefore  at  all  events  entitled  to  the  benefit  of  this 
payment,  in  reduction  of  the  plaintiiF^s  demand,  even 
supposing  the  opinion  of  the  Court  to  be  against  them 
on  the  first  point. 

Parief  in  reply,  was  stopped  by  the  Court. 

Lord  Ellenbobouoh  C.  J.  The  owner  has  undoubt-* 
edly  th^  primary  right  to  receive  the  fireight,  and  to  sue 
the  consignees  of  the  .goods  for  it :  and  whether  the 
master  has  any  right  to  receive  the  freight.from  them  as 
against  his  owners  will  depend  upon  the  question  whether 
be  has  any  lien  upon  the  freight  In  the  first  place,'  he 
has  no  lien  on  the  ship  for  his  wages ;  then  as  to  the 
advances  made  abroad,  they  may  indeed  constitute  a 
debt  due  to  him  from  the  owners,  but  he  has  no  lien 
for  them.  The  case  of  Wilkins  and  Others  v.  CarmU 
ckael{a)  decided  that  a  captain  of  a  ship  has  no  lien  on 
the  ship  for  wages,  stores,  or  repairs  done  in  England: 
and  Hussey  v.  Christie  and  Others  {b)  decides  that  he 

(c)  Iki^L  101.  (U  9  All/,  4)6. 
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1818.  Bas  none  fer  money  expended  or  debts  incurred  by  him 
-" "^  for  repairs  on  the  voyage.  Then  if  he  has  no  lien  on 
0gainst  the  ship,  as  appears  from  these  cases,  he  can  hare  none 
apoo  the  freight,  as  the  lien  on  the  freight  is  canaeqnen- 
lial  to  the  lien  upon  the  ship :  and  here  there  is  tftie 
iMiditicHial  circonisCanee,  that  it  is  not  proved  that  diese 
advances  abroad  were  made  for  the  current  expenoea  of 
the  ship*  There  is  therefore  in  this  case  no  pretenee  fer 
the  lien  on  the  part  of  the  master,  through  whom  the 
defendant  sets  up  this  claim.  The  plaintiff  therefore  is 
entitled  to  recover. 

Baylby  J.  I  am  of  the  same  opinion.  The  master 
k  the  servant  of  the  owners,  and  it  is  in  his  power,  in 
order  to  protect  himself  against  any  loss  iirom  non-pay- 
ment of  wages,  or  for  advances,  &c.  made  by  him 
abroad,  to  make  a  specific  bargain  with  them,  and 
require  security  for  its  performance.  Liens  only  exist 
three  ways;  either  by  express  contract,  by  usage  of 
trade,  or  where  there  is  some  legal  relation  between 
the  parties.  In  this  case  there  is  no  express  contract, 
nor  any  usage  of  trade,  and  tlie  term  legal  relation 
applies  only  to  those  persons  on  whom  the  law  throws 
an  obligation  to  do  particular  acts,  and  in  return  for 
which,  to  secure  payment,  it  gives  them  a  lien ;  as,  for 
instance^  an  innkeeper,  carrier,  and  tailor.  It  has  been 
decided  that  the  master  has  no  lien  on  the  ship,  either 
for  repairs,  wages,  or  advances.  If,  therefore^  he  has 
none  on  the  ship,  he  can  have  none  on  the  cargo;  for 
they  must  stand  on  the  same  footing;  and  if  any  bard- 
ship  arise  to  the  master  from  this,  it  is  owing  to  his 
having  made  an  imperfect  bargain  with  his  owners. 
Then  as  to  the  150A,  it  is  said  that  it  is  at  all  events 

paid 
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paid  to  the  master  in  his  character  of  master,  and  by        1818. 
the  consignee,  and  as  part  of  the  freight.     It  is  paid  to         ' 
him  in  that  character,  and  by  the  consignee;  but  it  is         against 
not  paid  to  him  as  part  of  the  freight.     For  these  rea- 
sons, it  seems  to  me  that  the  plaintiff  is  entitled  to  re- 
coyer  for  the  whole  sum. 

Abbott  J.     I  am  also  of  opinion,  on  both  ground^ 
that  the  plaintiff  is  entitled  to  recover.     It  has  been 
already  decided  that  the  master  has  no  lien  on  the  ship 
for  wages  or  other  disbursements,  and  he  has  no  right  to 
sue  for  these  against  the  ship  in  the  Admiralty.    These 
decisions  seem  to  lead  to  the  conclusion  that  he  has  no 
lien  on  the  freight;  for  the  right'  to  receive  the  earn- 
ings of  the  ship  must  follow  the  right  to  the  ship  itself. 
As  to  the  second  point,  it  is  said  that  the  advance  of 
the  150/.  to  the  master  was  made  to  enable  him  to 
defray  the  current  cxpences  of  the  vessel ;  but  it  is  not 
stated  that  these  current  expences  were  actually  paid 
by  him,  and,  for  any  thing  that  appears,  the  ownen 
might  have  furnished  hiih  with  money  for  that  purpose. 
It  is  not  necessary  to  say  what  the  law  would  be  if  the 
money  had  been  advanced  abroad,  and  had  been  actu- 
ally applied  to  the  expences  of  the  ship:   for  this  takes 
place  afler  the  arrival  of  the  ship  in  the  river  Thames  s 
and  it  is  quite  sufficient  for  the  decision  of  the  present 
case  to  say,  that  an  advance  of  money  to  enable  the 
master  to  defray  the  current  expences  in  England,  <fan- 
not  be  considered  as  a  part  payment  of  freight  to  the 
owners  by  the  consignees. 

HoLROTD  J.    I  am  of  the  same  opinion,  that  the 

master  has  no  lien  on  the  cargo,  on  the  freight,  or  on 

Qq  2  the 
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1818. 


SMira 
Plvmmbk. 


the  ship.  The  cases  which  have  been  cited  cxpresdy 
decide  that  he  has  no  lien  on  the  body  of  the  ship  in 
respect  of  wages,  or  money  expended  for  stores  or  re* 
pairs»  and  the  lien  on  the  freight  must  stand  npcm 
the  same  ground.  Then  as  to  the  150/.,  I  think  that 
cannot  be  considered  as  a  part  payment  of  the  fireigfaCy 
but  as  a  loan  to  the  master  by  the  consignees. 

Judgment  for  the  Plaintifll 


April  ftSlh. 

Upon  a  foTC- 
nam  to  repair 
and  keep  in 
repair  during 
the  continu- 
anee  of  tlie 
term,  an  set  ion 
may  be  main- 
tained for 
bitacl)ei  com- 
initted  before 
the  term  hai 
expired. 


LuxMORX  against  Robsok  and  Another. 

T)ECLARATION  in  covenant  by  the  assignee  of 
the  lessor,  against  the  assignee  of  the  lessee,  upon 
a  lease,  the  term  in  which  had  not  expired.  The 
breach  assigned  was  upon  the  following  covenant  to 
repair :  *'  that  the  lessee  should  and  would  well  and 
sufficiently  repair,  and  it^^  in  proper  repair,  all  and 
singular  the  buildings,  walls,  fences,  and  hedges  there- 
on standing  and  beings  or  thereafter  to  be  erected  and 
made  in  and  upon  the  said  thereby  demised  premises, 
or  any  part  thereof,  during  the  continuance  of  the 
term."  To  this  declaration  there  was  a  general  de- 
murrer.   And  now 


Moore^  in  support  of  the  demurrer.  The  oorenaiit 
•to  keep  in  repair  will  be  satisfied  by  the  lessee's  putting 
the  premises  into  repair  at  any  time  during  the  con- 
tinuance of  the  terra.  No  right  of  action,  therefixre, 
vests  in  the  lessor  or  his  assignees  before  the  term  has 
jezpired.    In  MairC^  case  (a),  the  following  position  is 
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laid  down,  *'  A  man  leases  a  manor  for  years,  and  the  1818. 
leasee  covenants  to  keep  the  houses  of  the  manor,  and  ^— 
as  much  as  was  in  the  manor,  in  as  good  plight  as  he  agahu 
found  them,  during  the  term :  the  lessee  committed  waste 
in  the  houses,  and  in  cutting  of  oaks ;  the  lessor  brought 
an  action  of  covenant,  before  the  end  of  the  term,  for 
the  oaks,  because,  for  them,  it  was  impossible  that  the 
covenant  should  be  performed :  otha-wise  is  it  of  the 
homes  i  and  therewith  agree,  F.N.B.  145.*.  &  xx 
(13)  E.  3.  tit.  Covenant,  a." 

Lord  Ellenborough  C.  J.  The  common  sense,  the 
practice,  and  tlie  general  convenience  of  mankind,  re- 
quire that  a  construction  different  from  that  in  the  case 
cited  should  be  adopted.  By  the  terms  of  the  covenant 
the  lessee  is  bound  to  ieq>  the  premises  in  repair;  then 
to  keep  them  in  repair  he  must,  have  them  in  repair  at 
all  times  during  the  t^m ;  and  if  tlicy  are  at  any  time 
out  of  repair,  he  is  guilty  of  a  breach  of  covenant, 
which,  is  the  proper  subject  of  an  action. 

Batlet  J.  Neither  [common  sense  nor  any  prin- 
ciple of  law  will  lead  to  the  conclusion  which  the  passage 
cited  from  the  5  Rep.  would  seem  to  warrant.  I  there- 
fore think,  there  must  be  judgment  for  the  plaiuti£ 

Abbott  and  Holboyd  Js.  concurred. 

Judgment  for  the  PlaintLS. 

Mannings  who  was  to  have  argued  in  support  oi  the 

dsclaratioii,  stated,  that  on  referring  to  the  case  in 

F*  N.  JB.,  cited  as  an  authority  for  the  pobition  laid 

down  in  Mmf^  case^  it  appeared  that  no  judgment 

Q  q  3  what* 
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1818. 


LVXMORB 
ROBION. 


whatever  had  been  pronounced;  and,  therefore^  what 
was  said  by  the  Court  could  be  considered  as  no  more 
than  an  obiter  dictum ;  and  that  in  2  BM.  Bep.  347. 
Doderidge  J.  denied  the  case  to  be  law. 


Mtyitti 

The8&9'^-3- 

plies  to  writs 
of  error,  and 
therefore  a 
writ  of  error 
does  not  abate 
by  the  death 
of  one  of  leve- 
ral  pliintiffii  in 


Clarke  against  Rippon  and  Another. 

A  SSUMPSIT  up<m  a  promissory  note  dated  24tii 
June  1815,  wh^eby  defendant  promised  twd^e 
months  after  date  to  pay  to  plaintifP  the  sum  of 
278/.  115.  6d.  The  action  was  commenced  in  HSUay 
18 1 7,  and  the  plaintiff  in  Trinity  term  following,  (A>- 
tained  judgment ;  on  which  a  writ  of  error  was  brought 
by  the  defendants  returnable  in  the  Exchequer  chamber, 
which  was  regularly  proceeded  with,  and  the  transcript 
was  carried  over  into  the  Exchequer  chamber.  In  O0- 
tober  1 81 7,  and  before  the  assigvment  of  errors,  ODe  of 
the  plaintiffs  in  error  died. 


Mannings  for  the  defendant  in  error,  obtuned  a  rule 
in  this  court,  calling  upon  the  suryiving  plaintiff  in  error 
to  shew  cause  why  a  remittitur  should  not  be  entered  on 
the  roll,  and  why  execution  should  not  issue  upon  tbe 
judgment  obtained  in  this  court.  The  rule  was  moved 
for,  on  the  ground  that  a  writ  of  error  abated  by  the 
death  of  one  of  the  plaintiffs  in  error  before  ass^nmoit 
of  errors ;  and  for  this  he  cited  Tidd^s  PractteCf  voL  2. 
p.  1194* 


Deacon  shewed  cause.  This  case  fidls  within  die  8 
and  9  W.2-C,  11.  s.  7.  by  which  it  is  enacted,  that  *<  if 
there  be  two  or  more  plaintifi  or  defi9iidant%  aod  one 

or 
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or  more  Aall  die^  if  the  cause  of  such  action  shall  survive         181& 
to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  sur-         ■ 
viving  defendant  or  defendants,  the  writ  or  action  shall        l!^^m$ 
not  therefore  be  abated,  but  such  death  being  suggested 
upon  the  record  the  action  shall  proceed/'    Here  dien 
the  defendant  in  error  should  have  caused  a  suggestion 
of  the  death  to  be  entered  on  the  roll,  and  given  a  rule 
to  the  surviving  plaintiff  in  error  to  assign  the  errors. 
And  though  Tidd  lays  the  law  down  differently  in  the 
passage  cited,  yet  he  supports  it  only  by  cases,  all  of 
which  were  decided  previously  to  the  passing  of  the 
statute.     They  therefore  do  not  affisct  the  question,  and 
by  the  fair  construction  of  the  statute^  with  which  the 
practice  in  the  Exchequer  chamber  agrees,  the  writ 
clearly  does  not  abate* 

Lord  Ellenborouoh  C  J.    This  case  appears  to  fidl 

within  the  meaning  aod  words  of  the  act  of  parliament 

The  proceeding  is  an  action  which   is   commenced 

by  a  writ,  and  the  cause  of  the  action  is  the  damage 

sustained  by  the  parties  from  the  error  in  the  previous 

judgment,  and  this  damage  equally  attaches  on  the  smr- 

vivor  in  this  as  in  any  other  action.    The  case  therefiHPO 

Uling  within  the  statute  reftrrcd  to^  this  rule  must  be 

discharged 

Rule  discharged. 
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The  KiKG  against  The  Justices  of  De^ok. 


The  37  G.  3. 

which  the  jut* 
tices  at  their 
ropectivc  petty 
•ettions  within 
thediTidonSt 
districts,  and 
other  placet  of 
the  feTcril 
cooattea  of 
SagUmit  are 
anuiorizcd  to 
appotnc  exa- 
miners of 
wcif  htt  and 
balances,  es* 
teii4s  only  to 
inch  divisionsy 
te.  aa  were 
known  and 
reco^ised  at 
the  ttme  when 
the  act  pasted  s 
and,  therefore, 
•nch  appoioU 
meat  niade  at 
apettysesftionif 
hf  two  jastices 
for  a  diitrict 
which  they 
hady  wiihoot 
th«  consent  of 
the  other  ma. 
(tstrates,  cre- 
ated within 
the  last  five 
or  six  yeaia, 
wM  held  to  bo 
Ulegal. 


JLfAHTNINQ  in  last  iOckadmas  term,  dbtainad  a 
rule  nisi  fixr  a  mandamus  to  the  justices  of  the 
ooun^  of  Deoon^  commanding  them  to  allow  JUa 
Bicharii  Beid^  the  examiner  of  weights  and  measorei^ 
for  the  division  or  district  oiBfi^acombe  and  Parraemk 
in  the  said  county,  a  reasonable  recompense  or  satisfro- 
tion  for  his  trouble  in  the  execution  of  the  said  oiSoa. 
The  affidavits  on  which  the  rule  was  obtained  stated^ 
that  the  said  John  Bichards  Beid  was  duly  appoinlad 
and  sworn  into  the  office  at  a  petty  sessions  held  befiwe 
two  magistrates  in  Jtdy  1813:  that  the  dislrict  tx 
which  he  was  so  appointed  consists  of  thirteen  parishes : 
that  lawful  measures,  &c«  were  provided  for  bimt  and 
paid  for  out  of  the  county  rate:  that  he  continued 
duly  to  execute  his  office,  and  to  receive  the  salary  out 
of  the  county  rate,  for  two  years  and  upwards;  and 
that  since  that  time,  the  magistrates  had  wholly  refused 
to  make  him  any  recompense,  (although  he  had  con- 
tinued to  perform  the  duties,  of  the  office^)  on  the 
ground  that  they  would  not  recognise  the  estaUishmeiit 
of  a  new  division :  that  the  district  for  which  he  wis 
appointed,  was  In  length  twenty  miles  and  In  breadth 
five  miles:  that  the  district  for  which  the  justices  of 
the  county  contended,  comprizes  the  three  hundreds 
oiBraunicn^  Fremir^on^  and  SkerwiUj  containing  forty- 
four  parishes,  and  being  twenty-five  miles  in  length  and 
dghteen  in  breadth;  and  that  the  i^pointmoit  of  one 
inspector  of  weights  and  measures  for  so  great  an  extent 
of  country  would  be  hig^y  inoonvenimt 

II  The 
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^ The  aflSdaTtts  in  answer  to  the  rale^  stated^  that  the        1-8 IS. 

division  of  BraurUon  had  as  far  back  as  could  be  re-        

membered  consisted  of  the  three  hundreds  of  Brauntorif  armHst 
Shermillf  and  FremingtoUf  and  all  magisterial  business  ^i]^o^,^  ^ 
for  that  division  had  always  been  done  at  Barnstaple : 
that  about  five  or  six  years  ago,  two  magistrates, 
without  the  assent  or  knowledge  of  the  other  magis- 
trates of  the  division,  had  attempted  to  create  this 
new  division  within  the  former  one^  which  was  at  first 
called  by  them  the  division  of  Trentishoe^  and  after* 
wards  that  of  Ilfraeombe  and  Parracombe^  and  that 
they  had  appointed  this  inspector  of  weights  and 
measures:  that  there  was  no  necessity  for  such  ap- 
pointment, the  whole  division  of  Brauntcn  being  thinly 
inhabited,  and  there  being  already  similar  oflicers  ap- 
pointed at  the  three  principal  places  therein,  viz.  one 
at  Barnstaple,  appointed  by  the  magistrates  of  the 
division,  the  second,  at  Ilfraeombe,  by  Sir  Bauchier 
Wre^f  the  lord  of  the  manor  there,  and  the  third 
for  the  hundred  of  BraunU»h  at  the  court-Ieet  of 
Lord  Courtenmf.  The  case  having  stood  oyer  till  the 
present  term, 

Tancred  shewed  cause.  This  case  depends  on  the 
construction  of  two  statutes.  By  the  first,  35  0. 3. 
c.  102.  «•  I*,  a  power  was  given  to  the  justices  of  the 
peace  at  their  quarter  sessions  to  appoint  a  person  to 
examine  weights  and  balances ;  and  after  proceeding  to 
state  the  powers  and  duties  of  the  person  so  to  be 
appomted,  the  fourth  section  authorized  the  magistrates 
at  the  quarter  sessions  to  allow  hiin  a  reasonable  re- 
compense or  satis&ction  for  his  trouble  out  of  the 
coonty  rate.    The  37  G.  3.  e,  143. 1. 1.  repeals  so  much 

of 
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1818.  of  the  former  act  as  relates  to  this  power  of  MffpaiaA'^ 
ment,  and  enacts,  *^  that  it  shall  and  may  be  lawfbl  to 
^ahst  and  for  the  justices  of  the  peace  at'  their  respectiw 
DsToif.  p^y  sessions  within  the  divisions,  districts,  and  other 
places  of  the  several  counties  of  England  and  WAi* 
to  make  such  appointment.  So  that  it  appears  that  by 
the  law,  as  it  now  stands,  the  justices  in  their  pet^ 
sessions  are  to  appoint,  and  the  quarts  sessions  to  give 
the  reasonable  recompense.  Now  the  question  is,  was 
this  appointment  a  legal  one  ?  The  magistrates  can  have 
no  power  to  create  in  this  way  a  new  district,  within  which 
they  may  fadd  a  petty  sessions,  and  where  they  may 
make  these  appointments.  It  appears  from  the  a£Ebda- 
vits,  that  the  supposed  division  of  jyracambe  and 
Parracombe  had  no  existence  at  the  time  when  37  6r.  3. 
c.  143.  was  passed,  having  only  been  divided  from  the 
other  district  for  about  five  or  six  years.  And  the 
act  can  have  reference  only  to  '<  districts,  divisioBs, 
and  other  places"  then  existing.  There  is  no  necesrity 
for  the  present  afi^intment^  for  there  are  already 
three  similar  offioors  within  the  district*. 
He  was  then  stopped  by  the  Court 

SoarleU  and  Mannings  contra.  The  words  qf  the 
act  are  general.  The  justices  at  th<nr  peUy  sessioDs  are 
to  appoint  the  officer  within  the  divisions,  districlSy  qi 
other  places ;  and  though  perhaps  the  word  *<  division" 
may  have  a  pmrticubr  and  definite  meanings  and  inajr 
be  referred  to  the  time  of  the  statute  of  33  Hen.  8.  c.  to. 
wJiereby  the  magistrates  were  authorised  to  divide 
themsdves  according  to  hundreds^  wapentakes,  &&; 
yet  the  other  wordsb  '^  districts  or  other  places^"  are 
quite  ^geaeralf  and  will  cover  the  present  case.    The 

object 
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object  of  the  second  statatewas  to  give  the  appointment  td       1818. 
the  magistrates  immediately  residing  on  the  spot,  mho       "  '  "' 
woold  be  more  likely  to  be  acquainted  with  the  local        afatMst 
circmnstances  requiring  sudi  appointment.     Here  it      ^DbvomT  ° 
appears  the  district  consists  of  thirteen  perishes,  and 
esctends  over  a  considerable  space ;  and  of  the  other 
three  officers,  two  are  not  under  the  controul  of  the 
magistrates,  being  appointed  by  individuals,  and  the 
third,  who  is  appointed  by  the  magistrates,  is  at  a  con-' 
iiderable  distance.    Besides,  here  the  salary  has  been 
paid  by  the  magistrates  for  two  years,  and  that  must 
be  considered  as  a  recognition  by  them  of  the  appoint- 
ment.    And  then,  after  the  labour  has  been  performed 
under  this  implied  recognition,  the  magistrates  cannot 
turn  round  and  refuse  to  make  the  reasonable  com- 
pensation required  by  35  6.3.  c.  io2.  on  the  ground 
that  the  appointment  originally  was  illegal. 

Lord  Ellekbohough  C.  J.    This  is  an  application 
to  the  Court  to  compd  the  sessions  to  make  a  reason- 
aUe  compensati<Hi  out  of  the  county  rate  to  an  officer 
whom  they  think  unnecessary.     It  appears  that  about 
five  or  six  years  ago  two  magistrates  separated  them- 
selves frcmi  the  rest,  and  took  under  their  jurisdiction  a 
particular  district,  which  before  that  period  had  formed 
part  of  another  and  larger  division.     For  this  they 
havehdd  a  petty  sessions,  and  at  that  petty  sessions  they 
have  made  this  appointment.     The  qoestion  is,  whe- 
ther that  act  is  a  legal  one ;  the  act  of  the  37  G.  3.  c.  143. 
having  given  the  power  of  appointment  to  the  justices 
at  their  respective  petty  sessions  within  the  districts, 
divisions,  and  other  places  of  the  several  counties  of 
England  and  Wales.     What  the  l^al  qualities  of  a  di- 
vision 
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i^^^        ymkm  maybe^  is  perhaps  doubtrul,  but  it  is  at  least 

,j!^J^^      dear  that  the  division  must  be  one  existing  at  the  time 

«r«mii         of  the  act.  For  the  act  must  be  construed  so  as  to  have 
Tht  Jisticef  of 

DtTON.       been  capable  of  being  carried  into  immediate  effect  whes 

it  passed.  Now  how  could  it  have  been  carried  into  imme- 
diate effect  in  thi<  district  of  Ilfracombe  and  ParraamU^ 
when  the  district  itself  had  no  existence  at  the  time  of 
the  passing  of  the  act  of  the  3  7  G.  3.  c.  143.  ?  If  so  tUs 
cannot  be  a  legal  appointment,  being  a  burthen  thrown 
<m  the  pnblic  by  persons  without  any  jurisdiction ;  and 
the  Conrty  therefore,  will  not  enforce  the  payment  of 
the  salary  of  this  officer  by  mandamus. 

Batlst  J.  I  am  of  the  same  opinion.  The  body 
of  ma^strates  in  a  large  division  cannot  be  subdivided 
in  the  way  stated  on  the  face  of  these  affidavits.  The 
subdivision  should  at  least  be  made  by  the  consent  of 
the  whole  body  at  their  petty  sessions.  For  if  these 
two  magistrates  may  thus  subdivide  themselves,  any 
other  two  might  do.the  same,  and  so  the  whole  divi- 
sion might  be  separated  into  small  districts,  and  gnat 
inconveniences  might  be  produced.  There  is  no  jiH 
risdiction  given  by  the  act  to  the  justices  to  ^ipoint  this 
officer,  except  at  a  petty  sessions,  and  unlets  that  petty 
sessions  be  within  a  known  and  recognised  division.  That 
is  not  so  in  this  case^  for  this  is  a  petty  sessions  hdd 
within  only  a  limited  part  of  the  division.  The  ap- 
pointment, the^efore^  being  illegally  made^  this  rule 
must  be  discharged. 

Abbott  and  Holrotd  Js.  concurred. 

Rule  discharged  with  costs. 

END   OF   EASTEB  TSllM. 
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ARGUED  AND  DETERMINED  ^^^^ 

IN   TBI 

Court  of  KING'S  BENCH, 

IM 

Trinity  Term, 

In  the  Fifty-eighth  Year  of  the  Reign  of  Geobge  III. 


CopELAND  against  Stephens,  /y 

^CTION  of  covenant.    The  pWntift  in  McAadmas  J^^J^^^ 
term  i8i(J,  declared,  that  by  an  indenture^ ^  dated  abanknipt'i 

personal  estate 

9^  June   1 8 139  miide  between  her  and  one  Mooeri  aDderhitcom* 

Than^sonj  she  demised  to  the  said  Robert  Thompmi^  ^^  ,est  a  term 

his  executors,  administrators,  and  al^signs,  a  certain  ^J^j^^^'^^V,^^ 

messuages  &c.  for  seven  years,  at  the  rent  of  57^  15*-  ^^^^J^ 

per  annum,  to  be  paid  by  four  equal  quarterly  pay-  manifest  their 

ments,  which  the  said  lUibert  Thompson  covenanted,  for  assignmeDt  as 

himself  hia  executors,  &c.,  wcH  and  truly  to  pay  or  i«mf  and  their 

cause  to  be  paid.     That  the  said  Bobert  Thompson  JSTp;?.",^^^ 

entered  and  became  possessed  of  the  said  demised  pre-  Jjn^«.  &^  ^And 

misesy  and  that  afterwards,  on  the  3d  JMoy  1814,  all  the  some^aa  of 

'  done  hf  thein, 
the  tem  (till  rcmaint  in  the  binltnipt,  and  he  U  U»We  to  the  payment  of  rent  Kcro- 
ing  doe  subteqoent  to  the  bankruptcy.                                              ' 

Vol.  I.  R  r  estate^ 


/Vi?-  d^A/L^  ^4^^^^  4^^ 


3^^ 


STtrBENI. 
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1818.  estate,  right,  title,  interest,  term  of  years  then  to  ocune 
and  unexpired,  profit,  claim,  and  demand  whatsoewer 

agahsi  of  the  Said  Robert  Thompson  to  the  demised  premises 
by  assignment  thereof^  legally  came  to  and  Tested  in  tlie 
defendant,  who  entered  and  became  possessed  and  con- 
tinued possessed  till  the  time  of  action  brought*  The 
declaration  then  charged  a  breadi  of  covenant,  in  ^ 
defendant  not  having  paid  a  quarttr'arent  due  29th 
Sqftimbfr  1815,  amounting  to  14/.  j^s.  %d. 

Flea,  that  aA»  defendant  became  assignee  of  the 
demised  premises,  to  wit,  on  the  1st  ^hme  1815,  he  be- 
came a  bankrupt,  and  that  afterwards,  and  before  any 
part  of  the  said  sum  of  14/.  gs.  %d.  became  in  arrear 
and  unpaid,  the  commissioners,  on  the  ist  My  i8i5» 
Igr  indenture  between  themselves  and  one  WUUam  Tate, 
assigned  to  the  said  William  Tate,  (who  had  been  be- 
fore duljF  chosen  assigned  of  the  estate  and  effects  of  the 
said  defendant,}  all  the  goods,  chattels,  meidiandisei^ 
eflfects,  debts,  sums  of  money,  and  all  other  posonal 
estate  whatsoever,  and  all  the  esiaie^  rights  HtUj  iMtresi^ 
eqjdty  jtf  redemption^  property^  dmm  or  demamd  mkal^ 
soever  fjf  or  in  the  said  demised  premises  belosigiBg  W 
to  the  defaidant  By  virtue  of  wiudi  all  tiie  riiato,  in* 
terest,  and  term  of  years  then  to  come  and  wwiipiifjl 
oS  him  the  said  defendant  of,  in,  to,  or  onl  of  Ae 
said  demised  premises  became  and  were  from  tlienee^ 
ferdi  and  stOl  are  legally  assigned  to  and  vested  in  Ae 
said  WUUam  Thte  as  such  assignee.as  aforesaid.  - 

The  plaintiff  replied,  that  the  said  Wittiam  Tate  did  • 
not,  before  the  said  sum  of  money  in  the  said  dedam- 
tion  mentioned  became  in  arrear  and  unpaid,  or  «iker« 
wards,  accept  the  said  indenture  of  lease,  or  the  benefit 
therefrom,  as  part  of  the  estate  and  effxsU  of  the  said 

dflfend^t. 
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defeiidaDt,  nor  fnter  into  or  become  ^  postesaed  of  ih? 

tsaid  premises  thereby  demiaed.     To  this  replication 

there  was  a  general  demurrer  and  joinder;  and  the        agaimt 

atte  was  argued  in  last  Mkhadmas  term,  by 

Deacon^  in  support  of  the  demurrer.   The  distinction 
between  the  liability  of  the  original  lessee  and  that  of  the 
assignee  of  a  term  is,  that  the  first  is  liaUe  always  fay 
reason  of  the  privity  of  contract;  the  latter,  only  by 
reason  of  the  privity  of  estate.    The  moment  therefore 
that  the  privity  of  estate  is  gone,  his  liability  ceases  to 
exist.     Here  the  defendant  is  sued  as  assignee  of  the 
term  originally  demised  to  Robert  Thompson,  and  the 
question  is,  whether  the  privity  of  estate  stiH  subbists^ 
It  was  not  necessary  to  aver  in  the  plea  the  entry  of 
W.  Tate,  t}ie  assignee  of  the  bankrupt.     For  when  an 
assignm^t  to  a  third  p^son,  not  a  party  to  the  suit,' is 
{deadedy  it  is  not  necessary  to  aver  entry.     In  Cook  v. 
Harris  {a).  Lord  HoU  says,  ^  The  ancient  method  of 
*^  pleading  assignments  was  virtute  cujas  the  assignee 
*^  assented  and  was  poMessed ;  but  that  is  disused  nowy 
^  for  the  assignee  has  the  estate  in  him  before  entry» 
^  thou^  not  to  bring  tfespate.^'    And  there  the-  as* 
signee  was  himsetf  the  party  to  the  suit;  so  that  that 
ease  is  stronger  than  the  present    The  lessee  has  a 
right  and  an  estate  in  him  before  entry,  which  he  may 
grant  or  assign  to  another,  {b)    Sqff^'s  case,  (c)    Theii 
as  large  an  interest  as  passes  to  the  lessee  before  entry; 
will  pass  to  his  assignee,  or  from  one  assignee  to-  an- 
other, before  entry,  and  there  will  not  remain  with 
either  the  lessee  or  the  mesne  assignee  such  a  privity  of 
estate  with  the  lessor  as  would  entitle  the  latter  to  snp- 

(«)  X  Ld.  Rajm.  367.  {I)  Lift,  sect*  66.  289.    Co,  LitU  46*  h. 

W  i  Qk€.  124.  *. 
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port  an  action  of  oovenant  against  them.     Here  the 
oommittionen  have  amigned  all  the  bankrupt's  interest 
to  the  assignee  under  the  commission.    The  bankrupc 
then  has  no  privity  of  estate  left,  and  being  only  assignee 
of  the  term,  and  not  lessee^  there  is  neither  privity  of 
estate  nor  privity  of  contract;  and  amseqoently  this 
action  of  covenant  cannot  be  maintained  against  him. 
In  Eaton  v.  Jajuei  (a),  an  entry  was  certainly  held  to  be 
necessaty.     But   that  case  has    been   overmled   in 
WeOeridl  v.  Dale{h)^  and  by  Lord  Ke^on  in  Sitme^. 
JScoiif.  (c)     And  the  same  seems  to  have  been  taken  as 
dear  Uw  m  Spatka  v.  SmUh  (d),    and  POUnglttm  v. 
Shatter.ifi)  In  royfor  v. iSAfoa (/)  it  was  admitted,  diat 
an  assignment  to  a  beggar,  or  to  a  person  leaving  the 
kingdom,  was  valid,  so  as  to  divest  the  estate  from  the 
original  assignee:  yet  that  might  lead  to  great  fraud* 
So  it  was  also  decided  in  Walker  v.  Reeves (g);  and  in 
OdeU  V.  Wake{h)  the  entry  of  the  second  assignee  was 
held  not  to  be  necessary.    Here  the  bankrupt  has  not 
divested  himself  of  the  term,  but  the  law  has  done  it 
for  him.    And  it  is  not  necessary  for  him  to  diew  that 
the  assignee  under  the  commission  has  entered.    If  the 
assignee  had  entered,  he  would  then  have  been  liaUe 
for  the  rent    And  therefore  in  bringing  the  action 
against  such  assignee^  it  would  be  necessaiy  for  the 
lessor  to  aver  an  entry  by  him.    But  here  it  is  not  ne- 
cessary for  the  defendant  to  shew  who  is  liablew    It  is 
sufficient  for  him  to  shew  that  he  is  not    An  assignee 


(c)  Bittini^s  at  Weshmnster  ifter  Trhuiy  term  39  Gtv.  3.  IFM^«ff, 
Zumdbrd  wU  Temmu,  103. 
Id)  4  renu  »75.  (<)  a  ATrr*  374-  (/)  x  -Bw.  6-  AfiL  ai. 

(f )  Dmigl.  461.  b  notis.  (h)  3  Csti^k  N.  F.  394. 
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of  a  bankrupt  is  in  a  diflerent  aitiuiticMi  from  an  assignee  1818. 
ofaterni.  It  has  been  determined  tliat  he  is  not  liable 
unless  he  accepts.  BourdiUon  v.  DaUon  {a\  T\imer  v.  a^amt 
Bichardson.  {b)  But  this  is  a  peculiar  advantage  super- 
added to  the  character  of  assignees  of  bankrupts.  It 
canno|  alter  die  situation  of  the  bankrupt,  who  by  the 
assignment  is  equally  divested  of  the  property,  although 
it  is  cast  on  his  assignee  with  circumstances  of  unvsual 
advantage.  The  bankruptcy  is  a  forfeiture  of  all  his 
property,  and  vests  it  ''in  his  assignees.  Cooper  v. 
ChUiy.  {c)  Suppose  a  debt  due  to  a  bankrupt  be  at- 
tended by  a  duty,  for  which  reason  the  assignees  might 
not  choose  to  sue  lor  it;  can  the  bankrupt  sue  for  it 
himself?  Or  suppose  goods  belonging  to  the  bankrupt 
be  in  the  hands  of  a  third  person,  subject  to  a  lien, 
which  the  assignees  will  not  discharge;  can  the  bank- 
nipt  discharge  the  lien  and  bring  trover  for  the  goods? 
Yet,  if  all  that  did  not  go  to  the  assignees  remained  with 
the  bankrupt,  as  is  stated  in  Turner  v.  Bichardsony  the 
right  to  sue  for  the  debt  and  the  right  to  the  possession 
of  the  goods  would,  in  the  cases  put,  be  in  the  bankrupt* 
But  that  is  not  so.  The  bankruptcy  and  assignment 
have  therefore  divested  all  the  interest  in  this  term  of 
years,  which  is  a  mere  chattel  interest,  out  of  the  de- 
fendant [Abbott  J.  The  declaration  avers,  that  the 
bankrupt  has  continued  in  possession.]  The  only  way 
in  which  the  continuance  in  possession  of  the  bankrupt 
could  become  material  would  bc^  that  such  fact  might 
perhaps  support  a  replication  per  fraudem  to  the  assign- 
ment LeKeux  v.  Nash,  (d)  But  here  the  assignment 
18  by  act  of  law,  and  fraud  is  wholly  out  of  the  queMion4 

(«)  Ptake^  N.  P.  Ca$.  S38.  W  7  ^^t  335* 

(0  X  Ikrr.  90.  tBt.  Cm.  485.  (4  »  StrA  xssi. 
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1818.  Then  the  interest  having  once  been  divested  oot  of  fibe 
bankrupt,  there  has  been  nothing  to  revest  it  in  him. 
The  refusal,  actual  rejection,  and  disclaimer  by  hi* 
triPHBiii.  3gsignees  would  not  do  so,  even  if  that  had  been  stated- 
in  tlt^e  replication,  which  it  is  not.  And  the  lessor  is 
net  damnified  by  this:  for  he  may  distrain  for  hia  rent, 
if  the  premises  continue  to  be  beneficially  occupied; 
and  if  not  so  occupied,  he  may  then  recover  the  pos* 
session.  At  all  events,  he  has  an  action  against  the 
original  lessee  by  reason  of  his  privity  of  contract. 

Pestkfj  contra,  admitted  that  the  question  was^ 
whether  the  privity  of  estate  between  the  plaintiff  and 
defendant  still  remamed.  There  is  a  material  dis* 
Unction  between  Walker  v.  Reeves  and  Taylor  v.  Shan, 
the  cases  cited,  and  the  present  case.  For  the  assignee 
hen^  is  the  assignee  of  a  bankrupt  who  is  not  liable 
unless  he  accepts.  If  he  does  not  accept,  no  interest 
passes  to  him  by  the  assignment.  That  is  not  so  with 
the  assignees  in  the  other  cases.  The  moment  a  privity 
<^  estate  between  the  lessor  and  second  assignee^  is. 
ereated,  the  privity  of  estate  between.the  lessor  and  first 
assignee  ceases ;  but  not  till  then.  In  BourdiUam  v. 
DaUon^  the  assignees  were  held  not  liable,  they  not 
having  entered;  no  interest  therefore  vested  in  them: 
If  it  had,  the  veiy  act  of  vesting  would  have  creatied  a 
privity  of  estate^  and  made  them  thereby  liable.  In 
Wadhom  v.  MarUnoe  (a)  the  bankrupt  had  obtained  faia 
certificate.  {^Batfiey  J.  That  would  make  no  difference 
where  the  rent  had  accrued  due  after  the  bankruptcy. 
Lord  Manpkld  m  that  case  goes  on  the  ground  that 
the  privity  of  estate  was  gone.]    By  the  statute  of  the 

(•)  8  £ast,  3i4i 
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49  G.  3«  r.  121.  s.  ip.  it  is  enacted,  **  that  when  anj^  1818. 
bankrupt  is  entitled  to  a  lease  or  assignment  for  a  lease, 
and  the  assignees  shall  accept  the  same  and  the  benefit  agaimt 
therefrom  as  part  of  the  bankrupt's  estate  and  effects, 
the  bankrupt  shall  not  be  liable  to  pay  the  tent  ac- 
cruing due  after  such  acceptance,  nor  be  liable, to  be 
sued  for  the  non-observance  of  the  cavenanrs  contained 
in  such  lease."  Now  here  it  is  ot>servable,  that  the 
event  in  consequence  of  which  the  liability  of  the  bank- 
rupt is  removed,  is  the  acceptance  by  his  assignees. 
If  therefore  they  do  not  accept,  it  would  seem  to  follow 
that  his  liability  remains.  For  the  question  is,  how 
has  the  estate  passed  out  of  the  bankrupt.  It  cannot 
be  out  of  him  till  it  is  vested  in  some  one  else.  Then 
the  privity  of  estate  must  continue  until  the  other  side 
have  shewn  a  termination  of  it.  This  they  have  not 
done.  It  does  not  stand  on  the  omission  in  the  plea 
to  state  an  acceptance  by  the  assignees,  but  the  non- 
acceptance  is  stated  as  a  fact  in  the  repKcation. 

Deacon^  in  reply,  adverted  to  the  latter  part  of  the 
19th  section  of  49  G.  3.  giving  a  power  to  the  lessor 
to  apply  to  the  Chancellor  in  case  the  assignees  of  a 
bankrupt  refuse  to  determine  whether  they  wiH  or  will 
not  accept  the  lease,  and  contended  that  this  shewed 
the  object  of  the  whole  section  to  be  for  the  benefit  of 
the  lessors  in  such  cases,  and  to  have  no  reference 
to  the  liability  of  ^the  bankrupt  in  cases  where  the 
assignees  did  not  accept.  In  Bourdillon  v.  Dalian^ 
the  assignees  were  the  defendants  in  the  cause.  Here 
they  are  strangers.  Although,  therefor^  they  weri|q| 
held  to  be  not  liable  in  that  case,  it  will  not  fellow  & 
acoDseqnence  that  the  bankrupt  is  liable  here*  They 
R  r  4  may 
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1818.        may  have  the  estate  legally  in  them^  although  fion 
—        their  peculiar  situation  they  hold  it  under  peculiar  ad- 

t^nifot  vantages  to  themselves.  lAUoiJ.  It  is  remarkaWe, 
that  in  the  part  of  the  nineteenth  set^tion^  to  which  you 
have  alluded,  the  legislature  do  not  say  that  the  lessor 
shall,  in  his  application  to  the  Chancellor,  pray  that  the 
assignees  may  surrender  the  estate^  but  only  that  they 
shall  deliver  up  the  lease  and  the  possession  of  the 
premises.  Now  if  it  had  been  considered  that  they 
had  any  estate  in  them,  the  legislature  would  probably 
have  directed  that  they  should  be  compelled  to  sur- 
render it  That  form  of  expression  however,  has  not 
been  there  used.] 

Cur.  adv.  x)UU. 

Lord  Ellenborough  C.  J.  in  this  terra  delivered  the 
judgmentof  the  Court. 

This  was  an  action  of  covenant,  brought  in  Michcul- 
fMjg  term  x8i6,'by  the  plaintiff  &iraA  Copdand^  upon  a 
lease  for  years  of  a  messuage  and  other  premises,  made 
by  her  tooneitot^  Thompsony  rendering*  rent  quar- 
terly, and  containing  a  covenant  by  Thompson  the 
lessee^  for  himself  and  his  assigns,  to  pay  the  rent  at  the 
days  appointed.  The  plaintiff,  having  in  her  declara- 
tion set  forth  the  lease,  and  averred  the  entry  and 
possession  of  Tkonq>son  the  lessee,  alleged  further,  that 
the  estate  of  Thompson  was  assigned  to  the  defendant 
and  that  the  defendant  thereupon  entered  and  became 
possessed  of  the  demised  premises ;  and  then  charged, 
as  a  .breach  of  the  covenant,  the  non-payment  of  one 
quarter's  rent,  which  had  accrued  due  at  Michadmat 
18159  and  after  the  assignment  to  the  defendant  To 
this  declaration  the  defendant  pleaded,  that  before  the 
rent  became  due,  he  became  a  bankrupt ;  that  a  commis- 
sion 
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sion  of  bankrupt  afterwards,  to  wit,  on  the  6th  oijune        1818. 

1 8 15,  issued  against  him,  and  that  the  commissioners       «-— 

therein  named  afterwards,  to  wit,  on  the  ist  July  18 15,       ^^^t° 

by  an  indenture  made  between  them  and  one  WilUam     * ''»'«*»'»• 

TaiCy  bargained,  sold,  assigned,  and  transferred  to  the 

said  William  Tate,  who  had  been  .chosen  assignee  under  / 

the  commission,  all  the  goods,  monies,  debts,  and  per* 

sonal  estate  of  him  the  said  defendant,  in  general  terms^ 

in  trust  for  Tate  and  the  other  creditors  seekbg  relief 

under  the  commission:  and   then   averred,  that  by 

virtue  of  that  indenture,  and  of  the  commission  and 

proceedings  under  it,  all  the  estate^  interest,  and  term 

of  years  of  him  the  said  William  Stephens  in  the  de-- 

mised  premises  became,  and  were^  and  still  are  legally. 

assigned  to  and  vested  in  the  said  William  Tate..    To 

thia  plea  the  plaintiff  replied,  that  the  said  William  Tate. 

did  not  at  any  time  before  the  rent  in  demand  became 

du^  or  afterwards,  accept  the  indenture  of  leasee  or  the 

benefit  therefrom,  as  pact  of  the  estate  and  eff^ts  of  the 

defendant,  nor  enter  into  or  become  pps^iessed  of  the 

demised  premises  for  the  residue  of  the  term.     And 

upon  this  replication  tlie  defendant  demurred,  and  the, 

plaintiff  joined  in  demurrer. 

Upon  these  pleadings  the  question  is,  whether  the 
privity  of  estate,  which  once  existed  between  the  plain^ 
tiff  lessor  and  the  defendant  assignee,  of  a  lease  for 
years,  has  been  destroyed  by  th^  legal  effect  and  operar 
tion  of  the  actual  execution  of  a  deed  of  general  assign- 
ment  of  the  personal  estate  of  the  defendant,  made 
under  a  commission  of  bankrupt  against  him ;  such  deed  • 
appearing  to  have  been  executed  by  the  commissioners, 
and  not  being  averred  to  have  been  executed  by  the, 
assignee  therein  named,  and  it  not  being  shewn  that 
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181 8.        the  iMiignee*  therein  named  had  any  notice  of  the  ada^ 
"        enoe  of  the  term;  and  it  being  admitted  that  be  has  nol 
^tftAut        accepted  the  leaae  or  term,  or  entered  into  or  become 
poaaested  of  the  demised  premises.    The  caae  was  very 
well  argaed  before  us;  and  in  Aipport  of  the  demnner 
h  was  contended)  firsti  that  actual  entry  or  possesaton 
by  the  assignee  of  a  term  of  years  is  not  necessary  to 
perfect  the  deed  of  assignment  and  vest  the  estate: 
and,  seoondlyi  that  in  the  case  of  an  assignment  under 
a  commission  of  bankrupt,  an  actual  renunciation  of  a 
term  for  years  which  had  been  vested  in  the  bankrupt 
is  necessary  to  prevent  the  estate  from  vesting  in  die 
assigneesi  and  diat  a  forbearance  to  accept  the  term  or 
to  enter  or  take  the  issues  of  the  land,  being  merely 
negative  acts,  are  not  equivalent  to  an  actual  renuncia- 
tion.   To  sustain  the  first  of  these  prcqiositions^  the 
cases  of  WMer  v.  Reeves  (a),  and  PUkingtcn  v.  Shai^ 
l€r(b)^  the  dictum  of  Lord  HoU  in  Cook  v.  Harris  {e\ 
and  the  opinion  of  Lord  Kenyan  in  WesterdM  v.  Dale{jl^ 
and  Skme  v.  Bvans^  quoted  in  Mr.  WoodfalPs  7>»r- 
tiseonthe  Law  ^Landlord  and  Tenant^  were  cited  and 
relied  on ;  and  reference  was  biso  made  to  IditUhm^ 
sect.  66  and  289,  and  U>  $Co.  124.  &,  as  shewing  the 
nature  of  the  interest  that  passes  to  a  lessee  for  years 
before  actual  entry.    In  support  of  the  second  propo* 
sition  some  authorities  were  quoted,  to  shew  that  all  the 
personal  estate  of  the  bankrupt  passes  by  the  assign- 
ment  of  the  commissioners  (which,  generally  speaking, 
is  indisputable,)  and  it  was  inferred  from  thence,  diat 
actual  renunciation  must  be  necessary  to  prevent  this 


(41)  Iki^L  461.  {%)  %  Firm,  3T4. 

(f)  I U.  R^.  367.  (rf)  7  r.  A  31s. 
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^Sect  as  to  a  lease  for  years.     The  19th  section  of  the         1818. 
staL  49  G.  3.  c.  izi.  was  also  referred  to^  and  was  smpt  ^ 

posed  to  shew  that  no  interest  remained  in  the  banb-         gainst 
rupU    It  was  admitted,  however,  and  indeed  it  could 
Jiot  be  denied,  that  an  actual  renunciation  would  relate 
back,  so  as  to  make  the  deed  inoperative  from  the  be- 
ginning*    The  argument  for  the  plaintiff  was  chiefly 
directed  to  the  second  of  the  before-mentioned  propo- 
sitions.    It  was  urged  that  the  case  of  Walker,  v^  Reeves 
af^lied  only  to  a  perfect  assignment :  and  it  was  con- 
tended, upon  the  authority  of  the  cases  otBaurdiUoHY. 
Dalioti  (a),  Turner  v.  Richardson  (i)^  and  Wheeler  v. 
Bramah^  Assignee  qfBarman.{c\  tliat  the  assignees  of  a 
bankrupt  are  not  bound  to  accept  a  term  of  years^ 
which  may  be  burdensome  instead  of  profitable  to  their 
trust;  and  that  unless  they  do  so»  no  estate  passes 
to  them  by  .the  assignment  of  the  commissioners^  and^ 
consequently,  that  the  estate  and  term  still  remain 
in  the  bankrupt,  and  the  privity  of  estate  between 
him  and  the  lessor  remains  also.    It  was  also  con- 
tended,  that   the   inference    to  be  drawn  from  the 
19th  section  of  the  statute  before  mentioned  was  fa- 
vourable to  this  proposition ;  and  it  was  urged  that  as 
the  l^islature  has  thereby  declared  that  a  bankrupt 
shall  not  be  liable  to  the  rents  or  covenants  after  his 
assignees  have  accepted  the  term^  it  must  be  understood 
that  he  is  liable  if  they  do  not  accept  it.    We  think 
the  statute  referred  to  does  not  lead  to  any  dear  infer- 
ence on  either  side  of  the  question  in  this  case*    And 
ifit  were  necessary,  on  the  present  occasion*  to  give  an 
opmion  on  the  first  proposition  advanced  in  support  of 

(fl)  Petike,  N.  P.  »38.  ind  i  £sp.  iV.  P.  C.  a»3. 
(I)  7  J^f  33i-  (0  I C^*- 140. 
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1818.       the  demurrer,  viz.  that  no  actual  entry  or  possession  by 
the  assignees  is  necessary  to  perfect  the  assignment  of  s 
^mm        term  of  years,  we  should  pause  until  the  determination  of 
the  case  in  Williams  v.  Boutnjueif  in  which  that  proposi- 
tion is  directly  questioned,  and  which  is  now  pending  be- 
fore all  the  Judges.  But  we  think  it  is  not  necessary  to  do 
this ;  because  we  are  of  opinion  that  the  general  assign- 
ment of  a  bankrupt's  personal  estate  under  his  cominis- 
mission,  does  not  vest  a  term  of  years  in  the  assignees, 
unless  they  do  some  act  to  manifest  their  assent  to  tbe 
assignment  as  it  regards  the  term,  and  their  acceptsDce 
of  the  estate;  and  upon  this  ground  alon^  ourjadi^ 
ment  in  the  present  case  is  given.    The  case  is  free 
from  any  question  as  to  the  acts,  that  may  be  eiddence 
of,  or  may  amount  to,  an  acceptance  entry,  or  posses- 
sion ;  it  being  alleged  in  the  replication,  and  admitted 
by  the  demurrer,  that  the  assignee  under  the  defend- 
ant's commission  has  neither  accepted,  entered,  nor  be- 
come possessed.    An  assignment  by  commissioners  of 
bankrupt  is  the  execution  of  a  statutable  power,  given 
to  them  for  a  particular  purpose^  viz.  the  payment  of 
the  bankrupt's  debts.     Nothing  passes  from  them,  Sat 
nothing  was  previously  vested  in  them.      Whatever 
passes,  passes  by  force  of  the  statute,  and  for  the  pur- 
pose of  effecting  the  object  of  the  statute.    And  there- 
fore the  assignees  of  a  bankrupt  are  not  bound  to  aooqpt 
a  term  of  years,  that  belonged  to  the  bankrupt,  subject 
to  the  rent  and  covenants ;  for  the  object  of  the  statute 
and  of  the  assignment  being  the  payment  of  the  bank- 
rupt's debts,  and  the  assignees  under  the  oommission 
being  trustees  for  that  purpose ;  the  acceptance  of  a 
term,  which,  instead  of  furnishing  the  means  of  such 
payment,  would  diminish  the  fund  arising  firom  other 

source^ 
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sources,  cannot  be  within  the  scope  of  their  trust  or 
duty.    And  in  this  respect,  such  a  term  differs  from  the 
debts  of  the  bankrupt  and  his  unencumbered  effects  and 
chattels.      The  three  cases  of  BaurdiUon  v.  Dalian^ 
Turner  y.  BickardsoHf  and   Wheder  t.  Bramakj  cited 
on  the  part  of  the  pUuntiff^,  were  decided  upon  this 
ground.  The  right  to  accept  or  refuse  being  established^ 
by  these  reasons  and  authorities,  there  appear  to  be  three . 
modes  in  which  the  legal  effect  of  an  assignment  under 
a  commission  of  bankrupt,  with  reference  to  a  term  of 
years,  may  be  considered.     First,  does  it  pass  the  estate 
immediately  to  the  assignees,  defeasible  upon  their  actual 
refusal  to  accept  a  renunciation  of  it?    Or,  secondly, 
does  it  pass  the  estate  immediately  to  the  assignees,  de» 
fisasible  upon  their  neglect  or  forbearance  to  do  some 
act  manifesting  their  acceptance  of  it?   Or,  thirdly,  is 
its   effect  suspended  untU  acceptance?    The  first  of 
these  three  modes  is  liable  to  this  peculiar  objection; 
▼iz.  that  it  does  not  appear  by  any  reasoning  or  autho- 
rity how  or  to  whom  such  actual  renunciation  is  to  be 
made,  whether  to  the  commissioners,   to  the  lessor, 
whose  residence  may  be  at  a  distance^  or  unknown,  or 
to  the  bankrupt;  and  both,  the  first  and  second  are 
liable  to  objection  from  the  inconvenience  and  cohfii- 
sion  which  must  ensue  for  some  pieriod  following  the 
execution  of  the  aisugnment;  and  neither   of  them 
appears  to  us  to  be  wieirranted  by  any  principle  or 
analogy  of  law.    Whereas,  the  suspension  of  the  effect 
of  the  deed    until  acceptance  of  the  term  by   the 
assignees  will  be  analogous  to  the  case  of  a  lease  for 
years  made  by  the  owner  of  land  at  the  common 
law.    The  execution  of  such    a  lease   furnishes,  an 
iuceptioii  of  title  in  the  intended  lessee,  which  he  may 

or 


1818. 


CorCLAND 

ttgahui 

STBVHtlfS. 


Stephens. 


€06  CASES  iH  TRINITY  TERM 

1 8 1  &        or  BMj  not  adopt  «id  perfect  at  his  ekcdoo ;  for  no  pcr^ 
-  fon  can  be  conupdied  to  take  an  estate  against  bia 

al^  vnli.  If  he  does  dect  to  adopt  and  perfect  the  daed^ 
then  upon  such  election  it  becomes  avaibble  from  the 
time  of  execution ;  and  therefore  it  is  said,  that  the 
intermediate  death  of  the  lessor,  whether  ho  be  sole  or 
^oint  tenant,  .does  not  avoid  the  lease,  nor  prevent  the 
lessee  from  perfecting  it  by  an  entry  into  the  land* 
In  like  manner,  if  a^  person,  who  has  delivered  a  deed 
as  an  executor,  to  be  handed  over  to  the  party  hf 
whose  use  it  is  made,  upon  the  performance  of  seme 
ccHididon,  happen  to  die  before  the  performance  of  the 
omditions,  and  the  condition  be  afterwards  performed^ 
the  deed  is  available  notwithstanding  the  death  of  him 
that  made  it.  And  if  the  operation  of  the  deed  of 
assignment  be  suspended,  the  estate  must  neoesaarily 
remiun  in  the  bankrupt  during  the  period  of  soa^ 
pension;  for  it  cannot  be  in  abeyance,  and  mosC 
exist  in  some  person.  And  the  respective  situations  of 
the  bankrupt  and  his  assignees,  will  be  similar  to  tiKiae 
of  a  lessor  and  his  lessee  for  years  before  entry.  Hio 
asrignees  in  the  one  case,  like  the  kssee  in  the  other, 
may  have  an  interest  in  the  term,  or  interesse  tetminiy 
9»  it  has  been  called,  (an  expression  applied  also  Co 
denote  the  interest  of  a  lessee  in  a  term  that  is  to  com- 
mence in  foture.)  But  this,  although  it  may  be  a 
thing  capable  of  being  granted  over,  is  no  part  of  tiie^ 
estate,  as  appears  by  the  doctrine  ofLittUion^  sect  459. 
that  a  release  by  lessor  to  his  lessee  for  years  before; 
entry  by  the  latter,  will  not  operate  to  enlaige  the 
estate,  and  also  by  what  is  said  in  5  Cb.  124.  & 
and  in  the  conclusion  of  the  sixth  resolution  in  Jkdkam 
V  Marrici  (a)  that  if  the  lessor  grant  the  reversion 
(tf)  Clr».  Cir.  109. 
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by  ihat  maae  before  entry  of  the  ieflsee,  nothing  pBMes 
thereby.    In  such  case  therefore  the  whole  estate  re- 
maineindieleseor;  for  if  the  lessee  had  any  estate  brfore 
entry,  the  release  of  the  lessor  might  operate  to  enlarge 
it;  and  there  would  be  a  rercrBiim  in  the  lessor,  Vfbidk 
might  be  granted  by  that  name.    And  as  the  whole 
estate  remains  in  the  lessor  until  entry,  or  -  some  other, 
act  of  the  lessee,  subject  to  the  right  of  the  lessee  to 
have  the  land  by  his  entry,  and  thereby  vest  the  estate 
of  file  term  in  himself;  so  we  think  the  whole  estate  re* 
makis  in  the  bankrupt  until  acceptance  by  the  assignees, 
subfeet  to  their  right  to  hare  the  land  by  their  accept*^ 
anee  of  the  assignment,  and  thereby  to  give  eflfect  to 
the  deed  and  vest  the  estate  in  themselves.    The  right 
in  the  land,  according  to  the  expression  of  JUitleton^ 
sect.  289,  or  the  right  to  have  the  land,  according  to 
the  expression  of  the  same  author  on  the  same  subject 
in  sect.  66^  although  they  may  be  capable  of  grant  or 
assignment,  are  matters  distinct  from  the  estate  in  the 
land.     The  right  is  often  in  one  person,  and  the  estate 
in  another^  as  in  cases  of  disseissin.    And  the  action  of 
covenant  against  the  assignee  of  a  lease  is  founded 
upon  privity  of  estate^  and  not  upon  privity  of  rigbt»  ' 
if  there  be  any  such  thing.    Tliis  analogy  will  xemain, 
although  upon  a  further  consideration  of  the  subject  of 
entry,  it  should  be  held,  thi^t  an  actual  entry  into  the 
land  noay  not  in  all  cases  be  necessary  to  perfect  a 
lease  or  an  assignment,  but  that  some  other  act  de- 
nqting  an  assent  to  the  conveyance  may  be  equivalent 
thereto.     And  it  may  be  proper  to  mention  again, 
that  the  dicta  relating  to  entry  by  the  lessee,  have  been 
xeferred  to  by  the  Court,  in  the  way  of  analogy  and 
for  the  puipose  of  illustration  only;  and  diat  the  judg- 
ment 
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ment  of  the  Ccmrt  in  diis-  case  is  founded  vpaa  its 
Cfwn  special  and  peculiar  fitfts;  vis.  a. g^ieraL assign* 
meot  under  a  commission  pf  bankrupt,  not  aooom- 
panied  or  feUowed  by  notice  of  the  exisleoee  of  the 
term,  nor  by  any  act  of  acceptance^  entiy,  or  posses- 
sion.   Something  beycmd  the  bare  execution  of  a  deed 
on  the  part  of  the  grantor  is  necessary  to  pass  the 
estate  of  an  assignee.    It  is  not  necessary  noir  to  decide 
what  may  be  enou^  for  that  purpose  because  in  the 
preseht   case  there   is   not   any  thing  at  all  bgnood 
the  mere  execution  of  the  deed  of  assignment    For 
these  reasons,  we  are  of  opinion  that  the  repUcsliiKi 
in  this  case  is  a  sufficient  answer  to  the  plea,  and  that 
our  jmlgrogpt  must  be  for  the  plaintiff,  - 


TowNSEND  and  Another  against  Wilson. 


J^Y  indentures  of  lease  and  rdease^  of  the  loth  snd 
nth  days  of  October  1782,  the  release  made 
between  the  Rev.  Osmond  Beauvoir  D.  D.  of  the  first 
part,  Maty  Sharpe  spinster  of  the  second  part,  and  the 
Right  Hon.  Sir  William  Iffnch  Knight,  Sir  Ckarin 
Gould  Knight,  and  Thomas  Edxcards  Freeman  Esq.  of 
the  third  part,  (being  the  settlement  made  previously 
to  and  in  contemplation  of  a  marriage  then  intended 
between  the  said  Osmond  Beaiwoir  and  Mary  Sharpe^) 
she  the  said  Mary  Sharpe  granted,  released,  and  con- 
firmed unto  the  said  Sir  William  lynchj  Sir  Charln 
Goiddj  and  Thomas  Edwards  Freemanj  and  their  heirs, 
!he  !iJie  w^^  ^  *»*  *«  reversion  or  remamder  in  fee-simple  of  her 

md  thhoagh  it 

also  referred  a  power,  in  csie  of  death,  ^c  to  afipoint  new  tnatees. 
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.  A  power  of 
sale  is  reserved 
to  three  trus- 
tees and  thefr 
heirs ;  one  of 
the  trasKeea 
dies,  and  the 
the  two  sar- 
viving  trustees 
execute  the 
power:  Held, 
that  the  power 
was  not  well 
executed;  al- 
though the 
deed  expressly 
provided  that 
the  money  aris- 
ing from  the 
safe  should  be 
entrusted  to 
the  trustees  for 


Wilson, 


IK  TH£  Fimr-EiGUTH  Tear  ov  GEORGE  III.  609 

f 

the  said  Maty  Sharpe  expectant  upon  and  to  take  eflfect  1818. 
in  possession  immediately-  after  the  decease  of  Joshua  — » 
Sharpe^  in  the. said  indenture  named,  of  and  in*  the  *  dj^MMi 
several  knds  and  hereditaments  situate  at  East  Bamei^ 
in  the  county  ofHerUf  To  hold  the  same  unto  the  said  r 
Sir  fFm.  L.,  Sir  C.  6^  and  T.  E.  F^  their  hairs  and 
assigns,  to  the  several  uses  following;  that  is  to  say,  to» 
the  use  of  the  said  MarySharpe  and  her^  heirs  until  the 
marriage,  and  after  the  solemnization  thereof  to  the 
use  of  the  said  (hm&nd  Beauooir  and  -his  assigns,  for 
the  term  of  his  natural  life^  without  impeachment  of  , 
waste ;  with  remainder  to  the  use  of  the  said  Sir  ^  Z^, 
Sir  C.  G^  and  71 E.  F.^  and  their  heirs,  during  the.  life 
of  the  said  Osmond  Beauooir^  in  trust  to  preserve  the 
contingent  remainders  thereinafter  limited;  with  re- 
mainder to  the  use  of  the  said  Maty  Sharpe  and  her 
assigns,  for  the  term  of  her  life^  without  impeachment  of 
waste ;  with  remainder  to  the  same  trustees  and  their 
heirs,  during  her  Ii&^  to  preserve  the  contingent  re* 
mainders;  with  remainder  to  the  children  of  the  mar- 
riage in  tail  male;  with  the  ultimate  remainder  to  the 
right  heirs  of  the  said  Mary  Sharpe.  And  in  the  said 
indenture  of  lease  and  release  are  contained  powers  and 
covenants  ia  the  words  following,  viz.  <<  Provided  al- 
ways, that  it  shall  and  may  be  lawful  for  the  said  Sir 
W.  L^  .Sir  C.  G.,  and  T.  E.  F.^  and  their  heirs,  after  the 
solemnization  of  the  said  intended  marriage  from  time 
to  time,  by  and  with  the  coqsent  of  the  said  Osmond 
Beauvoir  and  Mary  Sharpe,  his.  intended  wife^.or  of  the 
sosvivor  of  them  after  the  decease  of  either  of  them,  to 
be  testified  by  some  deed  or  instrument  to  be.sealed 
and  delivwed  by  them  respectively  in  the  presence  oij^ 
and  to  be  attested  by  two  or  more  credible  witnesses,  to 
V0L.L  Ss  make 
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1818.  make  mim  of  all  and  singdar  the  said  messuages;  landi, 
&C.  bereinbcfare  graiKedy  or  any  part  thereof^  wkh 
d^ir  and  ererj  of  their  appurtenanees^  anto'anj  per- 
sona wbofluoever,  tar  soeh  price  in  money  as  to  the 
said  Sir  IT.  Z^  Sir  a  6.,  a*d  T.  E.  R,  or  their  hem. 
duU,  with  sach  consent  as  aforesaid}  seem  meet  aad 
vsasooable;  and  for  that  purpose  for  them  the  said  Sir 
9K2:^SirC.6^and7:£.l%  and  their  heirs,  b^ and 
with  such  consent  af  afoiesaid,  by  any  deed  or  deeds^ 
to  be  by  them  sealed  and  deEvered  in  the  presenceef 
and  attested  by  two  or  more  credible  witnesses  to 
revoke,  determine,  and  make  void  all  and  evcfy  ^ 
uses,  estates,  trusts,  ftc  herein1>efore  created' and  de- 
clared, of  and  concerning  the  hereditaments  and  pre- 
mises hereinbafereliy  these  presents  granted^  and  whidi 
shall  be  so  sdd.  And  by  the  same  or  as^  other  deed 
or  deed%  writing  or  writings,  to  be  seakd  and  dcSfewd 
as  aforesaid,  to  appoint  the  said  hereditameats  and  pr&* 
miftes,  whereof  the  uses  shatl  be  so  revvdced,  eitlleriarte 
such  purchaser  or  purchasen^  and  his  or  their  hein^  er 
etherwise  to  limit,  create,  dedare,.  and  appoint  such 
new  or  other  use  or  uses,  trust  or  trusts,  of  and  con- 
cerning the  tame  hercditamentii  and  pranise^  thrnses 
whereof  shril  be  so  revoked,  aa  shall  be  nnrnaaiy  ifar 
the  executing,  efllecting,  and  completing  such  sale  and 
disposition.  And  it  is  hereby  declared  and  wifsteed^  bjr 
and  between  the  said  partiea  to  these  pnesoitfl^  that  the 
momeiaming  Igf  md  $ale  or  tales  siM  be  jmid  ntt^  ti$ 
kamds^qftkem  He  said  Sir  W.L^  SiraS.,  andT.&jR, 
or  the  mmuor  or  jtrimifv  of  tb^ 
ministratofs,  or  assigaaofsBch  jammr,  and  they  mid  he 
are  and  is  hoeby  aecordiagly  authoriaed  and  empMemi 
to  lecsive  the  saaso  and  erwy  part  or  panrel  (hsraaf : 
II  Fkovided 
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•greed,  by  and  between  aH  the  aaid  parties  hereto,  that 
in  cnany  6f  l!hera  the  eaid  Sir  W.  JLj  Sir  C  G.,  and        <y««^ 
Z  £.  £y  diaU  happen  to  die  during  the  continaance 
of  t^e  said  trusty  or  shall  desire  to  rdinqoish  or  be 
discharged  therefiroaa,  then  and  in  rither  of  the  said 
esses  it  shall  be  kwfal  to  and  fer  the  said  Oaumd 
BeaaMr  and  JBdary  Skarpe  joind^,  or  the  surrivor  ef 
tbdBs,  daring  his  or  her  lifi^  and  after  the  decease  eC 
the  sarrivor  of  them  to  and  for  die  execolers  or  ad-^ 
ministcaton.of  the  said  Marjf  Sharpe^  by  w^itnig  under 
hi%  her,  or  thefar  hands  respectiTely,  and  i^tested  by 
two  or  more  o^edible  witnesses,  to  appoint  some  other 
propec  person  to  be  a  trustee  in  Ae  ^ace  of  sach  of 
tfaefli  the  said  trustees  parties  hereto  as  shall  so  re- 
linquish, or  be  discharged  fioss,  or  die  during  llie 
coBtitinance  of  the  aatd  truats;  and  so  from  time  to 
time  as  often  as  any  tmstcsfe  sfaiBil  happen'  to  di^  et 
relinqnisb,  or  be  dttf^lurgdd  as  aforesaid,  during  the 
eentitaaaceof  the- said  thists,  8U<^  appointment  of  a 
neir  ttvstee  in  Ae  phu»  of  him  so  dying  or  being 
tfsdiarged,  diall  in  manner  as  aforesaid  from  time  to 
time  be  made.    And  it  id  hereby  dechred  and  agreed^ 
by  and  between  all  tfa^  said  parties  hereto,  that  im- 
mediatdy  after  'every  such  i^pointment  of  a  new 
trnitee  shall  be  made^  aH  sucA  transfers,  acts,  deeds, 
matters  and  things  whatsoever,    shall  be   executed, 
made,  done^  and  performed'  by  the  suroiving  pr  oiket 
imiea  or  trustee  remaihikig  in  the  trust,  and  by  such 
other  interested  parties,  as  may  be  necessary  or  requisite 
in  diat  behalf  for  eonteying,  assigning,  transferring^ 
making  over,  and  vesting  the  trust,  stocks,  monies 
and  odier  the  tmst  prendse^  ao  and  in  such  manner, 
Ss  2  and 
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1818.        and  by  such  ways  and  means  as  that  the  same  may  be 
""""^        Tally f  equally,  and  effectually  vested  in  such  new  tmsue 
ji^ahst        or  new  trustees  jointly  or  together  with  the  surrinng 
or  other  remaining  trustees  or  trustee,  upon  the  same 
trusts,  and  to  and  for  the.  same  ends,  intents,  and  pur- 
poses, and  under  and  subject  to  the  same  powers 
pvovisoes,  declarations,  and  agreements,  aa  are  iMrein- 
befbre  mentioned,  expressed,  provided,  and  dedared, 
of  and  concerning  the  said  trust,  capital  sum,  M^itoda, 
so  now  vested  in  them  the  said  trustees  parties  herdo^ 
and  other  the  trust  premises  respectively  as  afixenid, 
or  as '  near  thereunto  as  the  deaths  of  parties  or  odier 
circumstances  will  then  admit  o£    And  that  they  the 
said  several  trustees  and  every  of  them,  and.  thdr 
respective  heirs,  executors^  administrator^  and  assigns, 
shall  and  mi^,  by  and  out  of  the  monies  which  shall 
ooroe  to  their  respective  hands  by  virtue  of  the  trusts 
aforesaid,  retain  to  and  resmbnrse  himself  and  them- 
selves respectivdy;  and  also  shall  and  may  oat  of 
such  monies,  pay  and  allow  to  his  and  thdr  co^Mscee 
and  £D^trustees,  all  such  costs^  charges,  damages,  sad 
expences  whidi  they  or  any  of  themsshall  or  may 
respectifdiy  bear,  pay,  sustain,  or  be  put  unto^  in  or 
about  the  execution  of  the  trusts  hereby    in  them 
reposed.^ 

The  marriage  between  the  said  Osmond  Beammr  sod 
MatySkarpe  was  soon  afterwards  solemnized.  The 
said  Josiiua  Sharpe  died  before  the  date  of  die  next 
mentioned  indenture^  and  the  said  Sir  W.  l^aci  died 
in  the  year  1784. 

By  indentures  of  lease  and  release  and  appointment 

hearing  date  respectively  the  17th 'and  iSth  days  ot 

September  1788,  the  release  and  appointment  betvreeu 

15  the 
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the  said  Sir  Charles  Gould  and  Tkomas  Edwards  Free-        igis. 

man  of  the  first  part,  the  said  Rev.  Osmond  Beauvoir       ' 

and  Mary  his  wife  of  the  second  pert,  and  John  Bacon  against 
of  the  third  part,  the  said  Sir  Charles  Goidd  and 
Thomas  Edwards  Freeman  did  (in  consideration  of 
4040/.  to  them  paid  by  the  said  John  Bacon^  at  the 
request  and  by  the  direction  and  with  the  consent  and' 
approbation  of  the  said  Osmond  Beauvoir  and  Mary 
his  wife,  and  in  execution  of  the  power  for  that 
purpose  contained  in  the  said  indenture  of  release^  and 
of  all  and  every  other  power  in  them  vested^)  bargain^ 
seU,  alien^  release,  an4^  confirm,  and  the  said  Osmond 
Beaupoir  and  Mary  his  wife  did  grant,  sell,  alien,  re* 
lease,  ratify,  and  confirm  the  said'  premises  unto  and 
to  the  use  of  the  said  John  Baconi  his  heirs  and  assigns; 
The  swd  indenture  of  release  and  appointment  was 
executed  by  all  the  parties  thereto,  in  the  presence  o^ 
and  attested  by  two  credible  witnesses,  and  the  pur- 
chase money  of  4040L  was  paid  into  the  hands  of 
Sir  Charles  Gould  and  Thomas  Edwards  Freeman^  who 
signed  a  receipt  for  the  same.  The  question  directed  by 
the  Vice  Chancellor  for  the  opinion  of  the  Court  .was, 
whether  die  said  indentures,  of  the  1 7th  and  1 8th;days*of 
September  1 78B,  were  a  valid  execution  of  the  said  power 
of  sale.    This  case  was  argued  in  Easter  term  last,  by 

iVes^Ofi,  for  the  plainti£  The  question  is,  whether 
the  execution  of  this  power  by  the  twa  surviving  trustees 
b  valid.  Generally  speakings  a  power  given  to  three 
cannot  be  executed  by  two;  but  in  this  instance  the 
fair  nn^tittig  of  the  parties  as  collected  from  the  whole 
instrument  is,  that  the.  power,  should  be  executed  by  the 
trusteesforthethne being:  first,  it  never  could  be  in- 
Ss  3  tended 
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I8I&  tflsded  (o  0(y»6ae  ihe  execudon  of  the  power  lo  the 
tnutees  named  in  the  deed;  for  s  power  ie  given  to 
change  the  truateea.  The  new  trustees  ape  to  have  ail 
the  powers  of  the  original  tvusteei^  aad.  one  of  thex 
power$  is  that  of  sale ;  aQd  although  in  tttma  tiie  origiBsI 
power  of  sale  is  resenred  to  the  trtttteea  and  Heir  km, 
stiU  it  is  dear  from  the  other  parts  of  the  deed,  that  it 
eoold  not  have  been  the  intention  of  the  parties  that  Ae 
respeetiTe  heirs  of  the  respective  trustees  should  execnU 
the  powa^;  for  the  new  trustees  appointed  under  the 
aulliority  of  the  daose  for  changing  trustees  aie  to  have 
the  same  powers  as  the  old  trustees:  they  therefore  die 
new  trustees*  and  not  the  heirs  of  the  original  trartse^ 
ure  invested  with  the  authority  to  execute  the  powsr  of 
sale ;  and  this  is  perfectly  consistent  wit]^  the  olbv  parts 
of  the  deed;  for  the  money  arising  from  the  ssle  was  to 
he  intrusted  to  the  surviving  trustees,  for  the  tine 
being ;  and  hence  it  may  foirly  be  coUecied  to  have 
been  the  intention  of  the  parties  that  tlie  surviving 
trustees  for  the  time  being  were,  till  the  appoistraent  of 
new  trustees,  to  act  in  execution  of  the  power  by  vir- 
tue of  which  the  sales  were  to  be  eflfected.  LookiBg 
therefore  to  the  whole  context  of  the  instrumeaty  the 
sound  obostruction  of  the  power  seemsto  be^  that  the 
execution  thereof  should  be  confined  to  tba  tmstess  fer 
the  time  being. 

Sngdifh  contri.  The  intention  to  be  ooUecttdfrom 
the  whole  of  the  deedappeara  to  bs^  that  the  power 
should  not  survive,  but  that  the  heirs  of  each  tvostse 
should  succeed  to  him  until  di^daced.by  a  newtrastie. 
At  the  time  of  executing  the  deed  the  pnrties  desriy 
intOKled  that  not  less  tka^  three  skottM  be  Jntrnfeed 

with 
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with  tbe  ewacaskm,  of  the  pcfver..  Tbe.  gitat  otgect  in* 
than  iofltniiiieiito  it  t»  protect  the.  intereit  of  thie  re* 
xnainder^man  against  the  acts  of  the  lenast  fixr  life. 
Now  by  tiie  constvuBtion  contended  for^  that  ofcjject  will 
be  defeated ;  for  supposing  the  trustse  appointed  by  tbe 
Ifusband  to  be  the  snrriror,  he  might  by  the  consent  of 
the  husband,  (after  the  death  of  the  wife)  execute  the 
powor  of  saky  and  the  interests  of  the  remainder-man' 
would  probably  be  neglected.  It  is  true  that  the  money  is 
directed  to  be  paid  to  the  trustees  for  the  time  being;  but 
that  might  be  because  there  would  be  great  inconvenience 
in  paying  it  to  three  persons.  It  is  however  expressly 
provided  that  three  minds  should  concur  in  the  execu-  ^ 
tiOD.  of  the  power:  and  further  it  may  be  observed,  that 
the  money  would,  in  the  ordinary  course  of  things,  be- 
trusted  with  the  personal  and  not  the  real  represent- 
atives. If  any  of  the  trustees  died,  their  heirs  were  to> 
stand  in  their  places.  The  power  to  appoint  new 
trustees  is  not  imperative  on  the  parties,  and  therefore 
until  new  trustees  were  appointed,  the  heirs  of  tbe  de» 
ceased  trustees  were  to  act,  in  order  that  there  might 
always  be  at  least  three  trustees.  The  heirs  might  be 
infants  or  lunatics,  therefore  a  power  of  substitution 
was  given,  bat  stiH  ,tfae.8ame  nuoibeK  would  always. 
continue;  and  that  removes  all  argnment  drawn.ab  in- 
oonveiiientL  It  may  be  said,  that  the  covenant  for  quiet 
enjayment. speaks  of  the  trustees  for  the  time  being;  bat 
whelber  by  thai  is  ineaot  the  surviving  trusteei^  must 
be  pcdJeeted  from  the  other  parts  of  the  instrunifibt.^ 
Whore  it  is  intended  that  the  surviving  trustees  should 
act,  they  art  expressly  named  as  such ;  as  for  instancy 
each  and  every  of  them  are  to  reimburse  themselves 
tb#ir  expenees.  By  the  construction  contended  for^  the 
intention  of  the  parties  witt  be  defeated,  and  the  inte- 
Ss  4  rests 
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rests  of  the  remainder-man  will  no  longer  be  protected 
,  aglainst  those  of  the  tenant  for  life ;  and  the  power  would 
be  «MCuted  by  one,  whtereas  it  is  clearly  intended  that  it 
should  be  executed  by  not  less  than  three.  It  is  a  dear 
proposition  of  law,  that  a  power  given  to  several  persons 
by  name  cannot  be  executed  by  survivors.  Dyer^  177. 
pL  32.  2 ID.  pi.  24.  PofUn  y.  Bury  {a)^  Moore^  61. 
pi.  172.  And  in  Mansdl  v.  ManseU^  Wibnafs  not^  die 
point  now  before  the  Court  was  treated  as  clear. 

Presiorif  in  reply.  The  authorities  are  not  uni&na 
as  to  powers  surviving.  In  Dyerf  371.  there  11  this 
case :  /*  ^  appointed  two  executors,  and  devised  to  B. 
all  his  land  except  a  manor,  which  he  appointed  to  pay 
his  debts ;  one  executor  died :  it  was  holden  tbat  the 
other  might  sell.**  The  sound  construction  of  this  in- 
strument must  be  collected  from  the  whole  contents. 
Now  the  power  to  change  the  trustees,  in  case  any  of 
them  shall  happen  to  die,  affords  internal  evidence  that 
the  parties  contemplated  the  possibility  of  sondWDg 
trustees,  and  that  they,  as  the  trustees  for  the  time 
bein^  would  be  the  persons  to  execute  the  power. 

Qir.ado.viiL 

The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chanceiy. 

We  have  heard  this  case  argued  by  counsel,  sod 
have  considered  it,  and  ne  of  opinion  that  the  ssid  in- 
dentures, of  the  17th  and  i8th  days  of  Sepiember  178S, 
were  not  a  valid  execution  of  the  said  power  of  isle. 

Elubnbokough. 

J.  Batlet* 

C.  Abbott. 

O.  &  Houom 

{a)  %P.miu.6%6, 
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1818. 

Doe,  on  the  Demise  of  Gaskbll,  agamst  Sprt.  Saturday, 
17  JECTMENT  for  a  house  and  other  premises  si-  A  cotenaiit  in 

"■"■^  *.T         *      «,  «         ^       .    -n      «  1       a  leaK,  that  the 

tuate  at  No.  1 89  Tottenham  Court  Boad  on  the  lenee  ihatl 
ground  of  a  breach  of  covenant  by  the  defendant.     The  "^J  *J^^  ^  , 
premises  in  question  were  demised  on  the  6th  September  [*hct«iSab 
1 8 1 3  by  the  lessor  of  the  plaintiff  to  Samuel  Bickfifrd,  who  |* '^'^^'^^Sj^'^ 
assiimed  them  to  one  George  Sellers^  and  by  whom  they  raw  meat  by  te- 

®  ^  '  /.         tail  although 

were  assigned  to  the  defendant.     The  lease  to  Bichford  00  bcasu  were 
contained  the  following   covenant:    <^  That  the  said  ter^d. 
SamuelBickfbrdy  his  executors,  administrators,  or  assigns, 
shall  not  nor  will  permit  or  suffer  any  person  or  persons 
to  inhabit  or  dwell  in,  use,  or  occupy  the  said  demised 
premises  or  any  part  thereof,  who  shall  use  or  exercise 
therein  or  thereupon  the  trades  or  businesses  hereinafter 
mentioned ;  that  is  to  say,  the  trade  or  business  of  a 
brewer,  baker,  vintner,  victualler,  butcher^  poulterer, 
fishmonger,  fruiterer,  herb  seller,  bagnio  keeper,  coffee- 
house keeper,  distiller,  dyer,  brazier,   smith,  farrier, 
pipe  burner,  melting  tallow-chandler,  work  hatter,  or 
who  shall  make  auctions  or  public  sales  of  household 
goods  or  other  things  in  or  upon  the  said  demised  pre- 
mises or  any  part  thereof  without  the  consent  in  writing 
of  the  said  JViUiamGasteUf  his  executors,  administators 
or  assigns,  first  obtained  for  that  purpose;  the-  said 
trades  or  businesses  being  particularly  excqited  in  the* 
ground-lease  of  the  said  demised  premises ;  and  it 
being  the  intention  of  the  parties  hereto,  that  the  said 
Samuel  Bicl[fbrdf   his  executors,    administrators,  and 
assigns,  shall  be  bound  by  all  the  covenants  and  agree- 
ments mentioned  in  the  said  indenture  of  lease."  There 

was 
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1818.  was  the  usual  powen  for  re-entry  on  non-paynuot  of 
rent,  or  non-perfonnanoe  of  all  or  any  of  the  ooyenants 
.in  the  said  mdentoie  of  lease  mentioned.  The  &cls of 
thecase^  as  they  appeared  on  the  trial  before  Agfey  J. 
at  the  Middlesex  sittings  after  the  last  term,  were  these. 
The  defendant  was  a  carpenter  and  joiner,  and  had 
taken  this  house  and  fitted  it  up  as  a  chandler^s  shop^ 
in  which  yarious  articles  of  provisions,  &c.  were  sold. 
But  he  also  was  in  the  habit  of  selling  meat  in  a  nw 
state  to  fdl  his  customers.  There  was  no  ezposnie  of 
it  at  the  shop-window,  but  it  was  in  the  interior  shop, 
ristbl^  however,  to  those  who  passed  by  the  housei  if 
they  chose  to  look  in ;  he  did  not  kill  any  animals  diere. 
The  question  at  the  trial  on  the  part  of  the  pUdndff  ivai, 
that  this  was  the  carrying  on  the  trade  of  a  botcher, 
and  so  a  breach  of  the  covenant,  for  which  the  lenors 
of  the  plaintiff  had  a  right  to  recover  the  posscasion  of 
the  premises.  Bayley  J.  lefl  it  to  the  jury  to  say,  whe- 
ther  this  was  not  a  carrying  on  of  this  trader  telliiig 
them  that  it  was  not  necessary  to  have  actual  evidence 
of  the  killing  of  animals  in  the  premises.  It  was  suffi- 
cient if  the  defendant  sold  the  flesh,  to  constitute  him  a 
butcher.     The  jury  accordingly  found  a  verdict  for  the 


Ihpph^  moved  fbr  a  new  trial,  contending^  that 
die  proviso  in  the  lease  against  carrying  on  the 
trade  of  a  butcher,  was  ptoperFy  a(^ficabie  ody  to 
a  person  who  slaughtered  cattle  as  wdl  as  sold  the 
meat:  for  the  slaiq;htering  of  the  cattle  was.  die 
laoonvenienoe  intended  to  be  prohibited  by  die 
lessor:  but  the  mere  selling  of  meat,  as  in  this  cas^ 
could  not  be  intended  to  be  prevented.     Suppose 

this 
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this  had  occurred  b^re  the  repeal  of  tihe  statute  of  1818. 
5  Bliz^  could  it  have  been  contended  Qiat  tfab  man  was 
liable  to  penalties  for  carrying  on  the  trade  of  a 
butcher  without  having  served  an  appraitieeabip  ? 
or  could  he  be  liable  to  the  penalties  imposed  on 
butchers  who  do  not  take  proper  care  of  the  hides  of 
unimak  killed  ?  If  not,  then  he  cannot  be  eonaidered 
as  a  butcher,  fuad  the  verdi^  is  wrong. 

Lord  Ellestbobouoh  C.  J.  It  is  not  necessary  that 
a  man  should  carry  on  every  branch  of  a  trade  in  these 
premises  in  order  to  come  within  tbe  proviso  cS  the 
lease.  It  will  be  quite  sufficient  if  he  partially  c^^ftien  k 
on  there ;  and  here  he  does  exercise  a  material  part  of 
it,  Ibr  he  exposes  the  meat  for  sale^  which  has,  either 
by  him  or  his  assistants,  been  slaughtered  elsewheie. 
la  the  case  of  Doe  dgm.  Bisk  v.  Ktdittg  (a),  where  there 
was  a  similar  proviso  against  carrying  on  the  businesB 
of  a  school-master,  it  was  never  made  a  question  to  whht 
extent  or  in  what  manner  that  business  waa  canilsd^  on. 
The  real  object  in  all  these  cases,  is  to  prevent  the 
lowering  of  the  tenement  in  the  scale  of  houses, 
by  the  exercise  whether  wholly  or  partially  of  those 
trades  which  in  the  judgment  of  the  lessor  are  likely 
to  prevent  tenant  from  afterwards  taking  the  premises^ 
and  which  by  so  dobg  may  depreciate  their  value  at  a 
fbture  period.  I  think  therefore^  that  the  direction  of 
the  learned  judge  was  right. 

Abbott  J.    There  are  in  many  markets  butchers' 
shops  where  no  animal  ever  is  or  ean  be  slaughtered^ 

and 
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18F8.        and  yet  without  doubt  the   penoos  occopjing  them 
carry  cm  the  trade  of  butdiers  there. 


Doe 
Mgmnu 
Spar. 


HoLROTjD  J.  concumd.  ' 

BatletJ.  Suppose  this  man  had  been  oonvided 
for  sdling  meat  on  the  Lord's  day^  would  it  be  a  drfeuoe 
to  him  to  say  that  he  did  not  kill  the  animal?  aod  ^ 
the  penalty  is  only  imposed  on  butchers  who  shall  sdl 
meat  on  that  day.  The  24£r*8.  c.3.  enacta»  dist 
every  person  who  shall  sell,  by  himself  and  othen^  the 
carcases  of  beef,  pork,  &C  shall  sdil  at  a  q>edfied  price, 
and  by  avoirdupois  weight.  Now  when  this  ^ct  ,«ts 
•uppended  for  a  time^  by  27  H.  8.  c.  9.,  as  to  the  pro- 
visions contained  in  it,  the  latter  act  uses  the  words  all 
butchers  and  others  selling  flesh  by  retail  So  that 
these  acts  appear  to  have  used  the  term  ^  botcher^ 
and  *<  person  selling  flesh  byretaH*'  as  qmonymoiif. 
The  33  H.8.  c.  ii.,  by  which  the  first  moitioned  (tf 
these  two  acts  was  repealed,  is  to  the  same  efiecL 

Rule  refused^ 


^'^  Hartley  against  Harriman. 

^t  d^?ntL   AS^^^^  on  ^«  <»se.     The  first  count  of  the  de- 

thmt  defend-  claration  stated,  that  the  defendant,  on  ist  Odober 

•nt'tdopweie 

accmtomed  to     18 16,  wrongfully  and  injuriously  did  keep  certw  dogs, 

wony  tod  bite 

dieep  and 

Itmbs,  is  not  supported  by  proof  that  the  dogs  were  of  a  ferocious  and  mischtcToas  di^op 

■ition,  and  that  they  bad  frequently  attacked  men. 

SembUt  howerer,  that  an  averment  that  the  dogs  were  of  a  ferocious  and  mischicToai 
disposition  would  be  sofliciegt  in  an  action  brought  for  an  injury  to  plaintif  *s  shccpi 
'  without  alleging  spedScally  that  they  were  accustomed  to  bite  and  worry  sbcepb 

weU 
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w^  knowing  that  the  said  d<^  were  used  and  accus-  1818. 
tomed  to  hunt,  chaaei  bite,  worry,  and  kill  sheep  and 
lambs;  which  d(^  on  the  said  day  and  yeaV,  and  on  agcmt 
divers  other  days  and  times,  did  hunt,  chase^  bite,  and 
worry  divers  sheep,  great  with  lamb,  and  other  sheep 
of  the  plaintiff,  by  means  whereof  divers  of  them  died 
and  became  of  no  value,  and  the  residue  were  greatly 
injured.  There  was  a  second  count  in  the  declaration, 
which  charged  the  defendant  with  so  negligently  and 
improperly  keeping  the  said  dogs,  that  they,  on  the 
day  and  year  aforesaid,  and  on  divers  other  days,  8cc. 
chased  and  bit  the  plaintiff's  sheep.     Plea  Not  guilty. 

At  the  trial,  at  the  last  Cumberland  assizes,  before 
Wood  B.,  it  appeared  that  the  sheep  in  question  were  of 
a  peculiar  breed,  and  that  the  plainti^  being  anxious 
about  them,  sent  his  gardener,  on  the  day  they  arrived, 
with  his  compliments  to  the  defendant,  requesting  him  ^ 
to  take  care  of  his  dogs,  as  he  was  apprehensive  of  some 
danger  arising  from  the  dogs  frequently  going  across 
the  field  where  the  sheep  were.     The  defendant,  in  an- 
swer to  this  message,  said,  that  he  kept  the  dogs  for  , 
the  defence  of  his  houses  and  that  he  would,  if  he 
pleased,  keep  fifty  more*    When  the  gardener  delivered 
the  message  to  the  defendant,  he  also  further  told  him 
that  he  had  himself  been  attacked  by  the  dogs  at  the 
plaintiff's  own  door.     There  was  other  evidence  pro^ 
duCed  to  shew  that  the  dOgs  had  upon  other  occasions 
attacked  men ;  and  in  one  instance,  where  a  man  was 
attacked  by  them,  a  voice  was  heard  from  some  person 
on  the  defendant's  premises  calling  them  off.    It  was 
also  proved  that  they  had  run  after  the  sheep  in  one  or 
two  previous  instances.     But  there  was  no  proof  that 
they  had  ever  bitten  or  worried  any  sheep  before  the 

event 
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1818.  ereat  which  gate  rise  to  th^  actioa«  Tappdigf  at  ^ 
trial,  contended,  that  there  was  no  evidence  to  eopport 
that  all^ptioD  of  the  declarationi  which  wea  neceea^^ 
viz.  that  the  dogs  were  accustomed  to  bite  sheqp^  to  tlie 
knowledge  of  the  defendant.  SeaHeti^  for  the  plaintifi^ 
cited  Peak^B  Law  of  Evidence^  chap,  6.  sect.  2^  where 
it  is  said,  that  when  it  is  proved  that  the  animal  Imd 
once  done  misdiief  of  any  kind,  and  tliat  the  owner,  after 
knowledge  thereof,  permitted  him  to  go  at  laige;  1^ 
will  be  answerable  for  all  other  damages  done  by  hioH 
though  of  a  different  kind  from  that  which  he  had  be- 
fore committed.  The  learned  Judge,  upon  this,  over- 
ruled the  objection,  on  the  ground  that  there  was 
evidence  of  the  dogs  having  attacked  different  meo^  and 
particularly  the  plaintiff's  gardaaer,  and  that  this  had 
been  done  to  the  knowledge  of  the  defendant.  The 
jury  thereupon  found  a  verdict  for  the  plaintiff  for  the 
valueof  the  sheep.  Topping  having  in  the  last  Mr- 
ekadmas  term  obtained  a  rule  nisi  for  a  new  trial  in 
this  case^ 

Smii'2^  and  Zrf/^Mofe  shewed  dmse^  The  defendant 
had  in  this  case  sufficient  knowledge  of  the  ferocioas 
nature  of  tbese  dogs  to  justify  the  jury  in  findii^  this 
verdict.  For  It  is  quite  .dear  that  he  knew  thqr  had 
attacked  the  plaintiff's  garden^,  he  hiivtng  been  most 
distinctly  warned  of  it,  tod  that  et  the  voy  time  when 
he  was  cautioned  as  to  the  sheep*  There  is  endeoce 
that  these  dogs  had  on  previous  occasioni  run  sAer  the 
sheep^  which  is  some  proof  of  a  hostile  intdBtkm  on  their 
part;  and  as  to  the  fact  relied  on  by  the  other  nd^  of 
the  total  absence  of  proof  that  they  had  ever  befive 
worried  any  sheep^  that  would  go  the  lengdi  of  establish- 
ing 
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ing  that  a  man,  hoWevei*,  previously  cautioned,  could  1818« 
nevier  be  respondible  for  the  first  oflfence  comi&itted  by  ^^^^^ 
his  dogs.  The  request  made  by  the  plaintiff  at  the  time  ^mmst 
the  sheep  came,  was  evidence  for  the  jury  to  infer  that 
these  were  dangerous  dogs ;  and  the  defendant  did  not 
then  deny  that  they  were  so,  for  he  only  said  that  they 
were  for  the  defence  of  his  house,  and  that  he  would 
keep  fifty  more  if  he  pleased.  Then  there  is  the  cir- 
cumstance of  the  voice  heard  from  the  defendant's  pre- 
mises calling  off  the  dogs.  It  is  true  there  is  no  distinct 
proof  whose  voice  that  was  ;  but  if  either  that  of  de- 
fendant or  his  servants,  and  the  jury  might  surely  infer 
that  fact,  it  fixes  them  with  the  knowledge  of  the  fero- 
cious character  of  these  animals.  In  Judge  v.  Cox(a% 
there  was  no  proof  that  the  dog  had  ever  actually  bitten 
any  individual  before,  and  yet  the  plaintiff  recovered  on 
a  declaration  which  alleged  that  the  dog  had  been  ab- 
customed  to  bite  mankind,  and  that  the  defisndant  there 
knew  it  \Abbott  J.  I  lefl  it  to  the  jury  in  that  case 
to  say,  whether  the  expression  proved  to  have  been  used 
by  Mrs.  Cor,  cautioning  a  person  not  to  go  near  die  dog 
lest  he  sliould  be  bitten,  was  not  evidence  from  whence 
they  might  infer  that  to  her  knowledge  the  dog  had  pre- 
viously bitten  some  person.]  And  the  jury,  from  the 
circumstances  of  this  case,  might  make  a  similar  infer- 
ence. For  the  defendant,  being  cautioned,  used  lan- 
guage tantamount  to  say,  that  though  he  was  aware  of 
the  danger  he  was  careless  as  to  consequences. 

Topping  and  /.  Williams^  contra,  were  stopped  by  the 
Court. 

Lord 
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1818. 


Haktlbt 
agmnst 

HAKftlMAW. 


Lord  EiXBNBOfiOUGH  C.  J.  Tbe  plaintiff  has  I 
iear  in  this  case  tied  up  his  complaint  by  the  allegation 
of  the  particular  habits  of  these  dogs,  and  of  the  de- 
fendant's knowledge  of  those  habits.  For  unless  It  be 
inferred  that  a  dog  accostpmed  to  attadc  men  is  ipso 
facto  accustomed  also  to  attack  sheep,  there  is  no  eri- 
dence  to  support  this  declaration.  He  might  periiaps 
have  stated  his  ground  of  action  more  generally  fay 
ailing  that  these  dogs  were  of  a  ferocious  nature  and 
unsafe  to  be  left  at  large;  and  there  is  evidence  sufficient 
to  shew  that  the  knowledge  which  the  defendant  bad 
of  these  dogs  ought  to  have  imposed  on  him  the  duty 
of  tying  them  up.  But  here  the  plaintiff  has  stated  a 
particular  habit,  and  it  does  not  appear  clearly  other 
that  the  dogs  had  that  habit,  or  that  if  tbey  had  the 
defendant  knew  it.  There  must  therefore  be  a  new 
trial. 

Bayley  J.  Tbe  declaration  might  have  beoi  framed 
more  generally,  and  might  have  stated  that  these  were 
dogs  of  a  ferocious  and  mischievous  description,  and  then 
there  might  have  been  evidence  to  suppmt  it  But 
here  it  is  stated  that  they  were  accustomed  to  bitesheq) 
and  Iambs.    And  there  is  no  evidence  of  that  &ct. 


Abbott  X  I  am  of  the  same  opinion.  It  is  not 
necessary  to  decide  now  whether  a  declaration  in  a  dif> 
ferent  form  might  not  have  been  sufficient,  and  mijgfat 
not  have  been  sustained  by  the  present  evidence.  For 
it  is  clear  that  in  its  present  form  one  material  allega- 
tion has  not  been  proved. 

HoLROYD  J.  If  the  allegation  as  to  the  habit  of  these 
dog<)  were  struck  out  of  the  declaration,  a  sufficient  cause 

of 
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ofaction  would  not  remain.    Then  it  follow%  that  it  is        1818. 
materialf  and  absolutely  necessary  to  be  proved.    And     xT""^ 
it  will  not  do  to  prove,  another  £act,  which^  if  inserted        ^ahst 
in  the  declaration  instead  of  this,  might  have  been  quite 
sufficient  to  support  the  action.    For  the  allegation 
itself  must  be  proved. 

Rule  absolute. 


Leigh  and  Wifc^  against  Thorkton.  twx^, 

ASSUMPSIT.  Deckration  stated,  that  by  an  agree-  The  itatute  of 

-^  ,    ,  t^        ,  .     .«•  ^\^  ^       limitations  ii  a 

ment  made  between  the  plamtifis  and  Hehry  pe^  good  defence 

wiekCf  of  the  20th  March  1800^  they  agreed  to  execute  mVndlordTor 

a  lease  of  certain  premises  therein  specified  to  the  said  onVwIo  1mi4 

Hemy  Bewicke  for  the  term  of  fifty  years,  at  a  specified  ^",^^^^7^^^ 

rent.     That  under  this  agreement  Hemy  Bewicke  en*  yemrtoyear, 

teredf  and  that  in  September  1 803,  all  his  interest  in  the  not,  within  the 

premises  vetted  in  the  defendant,  who  then  entered  and  ^pJU'the 

became  possessed  of  the  term.    And  they  aDeged,  as^a  ^^^  ^0^"* 

breach  of  the  agreement,  that  (he  defendant  did  not  *7.1^^  ^^^ 

which  a  tc- 

keep  the  premises  in  tenantable  repair.    There  were  nancy  could  be 
also  other  counts  for  the  use  and  occupation  of  the  though  the  te- 
premises.    Plea,  actio  non  aocrevlt  infra  sex  annos^  and  been^deter-'^^ 
isiue  thereon.    At  the  trial  before  Pari  J.  at  the  last  j^JS^  SfquU. 
summer  assises  for  the  county  of  Hereford^  it  appeared 
that  there  wais  an  i^eement  between  the  plaindffi  and 
Henry  Bemcke^  whereby  they  agreed  to  grant  to  him  a 
tease  of  the  premises  for  fifty  years  at  a  certain  specified 
rent*  Nq  lease  was  however  in  foct  executed;  but  ^Tfiiiy 
Bemkt  entered  and  continued  in  possession  till  his 
death  on  4th  My  i8oi.    Having  died  intestate^  his 
father  Cotufrfey  JB^tPicif  took  out  administration,  en- 
Vol.!.  Tt  tcred 


TaOftNTOM. 
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1818.        terad  upon  the  premiaei,  paid  renty  and  oontiBiiad  in 
""""""^        poneation  until  be  also  died  in  SepUnAer  i8o3«     He 
tf/fl/m/        appointed  the  defendant  hii  executor^  who  also  entovd 
and  paid  rent  until  i8o6.    At  that  period  a  penon  of 
th^  name  of  BaJy  took  pooeanon ;  but   no  airign- 
ment  of  the  premises  from -the  defendant  to  Ralg  was 
pnxluced.    Baljf  continued  in  possession,  and  paid  rent 
till  1808;  the  plaintifls  however  expressly  refused  to 
accept.him  as  their  tenant,  and  gave  receipts  for  rent  in 
the  name  of  Thomion.    Subsequent  to  April  1 808  thoe 
was  not  any  proof  of  an  actual  possession  of  the  pre- 
mises, or  of  any  payment  or  demand  of  rent  by  any  one. 
Upon  these  facts  the  learned  Judge  was  of  opinion  that 
there  was  no  proof  of  the  defiendant's  being  tenant 
within  the  last  six  years,  and  directed  a  nonsuit    A  rule 
having  been  obtained  in  last  Michaelmas  Vena  to  set 
aside  this  nonsuit, 

Jervis  and  Pidler  were  now  to  have  shewn  cause 
against  it,  but  the  Court  called  upon 

W*  E.  Taunton  and  iJamfbeU  in  support  of  the  rule. 
The  statute  of  limitations  is  no  bar  to  the  plaintiffi  reco- 
vering the  rent  that  has  accrued  due  within  the  last  ax 
years.  When  an  executor  enters  upon  premises  devolf- 
ing  upon  him  in  that  character,  he  takes  the  ssme 
interest  in  the  land  which  the  testator  had.  Doe  ▼. 
Porter,  {a)  Here  it  is  in  proof  that  the  relation  of 
landlord  and  tenant  once  subsisted  between  the  phuntiffi 
and  defendant;  and  that  relation  oould  only  be  deter- 
mined by  a  notice  io  quit,  of  which  there  was  do 

evidence. 


TuOtNTON. 
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evidence.    The  tenancy  therefore  not  being  legally  de-    -    1818, 
termined  still  continues,  and  the  defendant  is  liable  in  ' 

...  Leigh 

this  action.  The  mere 'Circumstance  of  the  non-payment  gainst 
of  rent  cannot  of  itself  operate  as  a  determination  of  the' 
tenancy :  nor  will  the  non-occupation  of  the  premises  ' 
haire  that  e£fect»  or  discharge  the  tenant  from  the  pay- 
ment of  rent:  for  it  has  been  holden,  that  where  the 
premises  during  the  term  are  destroyed  by  fire,  and 
thereby  become  incapable  of  occupation,  that  the  tenant 
is  still  liable  for  the  rent,  and  that  it  is  recoverable  in 
sach  an  action  as  the  pres^it  Baier  v.  HoUpzqffiU.  (a) 
The  tenant  in  that  case  had  not  the  actual  but  only 
constructive  occupation.  Here  the  tenancy  not  being 
determined,  the  landlord  coidd  not  enter  without  being 
a  trespasser;  for  the  right  of  possession  was  in  the  de- 
fendant, and  he  had  a  constructive  although  not  an 
actual  occupation.  In  this  case  therefore  the  defendant 
has  in  law  holden  the  premises  for  the  last  six  years, 
and  the  plaintifis  in  this  form  of  action  are  entitled  to 
recover  the  rent  that  has  accrued  due  during  that 
period. 

Lord  Ellenborough  C.  J.  This  case  does  not 
appear  to  me  to  involve  a  question  of  any  great  diffi- 
culty. There  certainly  is  not  any  authority  precisely  in 
point.  The  defendant  being  executor  to  a  tenant  from 
year  to  year,  enters  upon  the  premises,  and  pays  the 
rent  for  some  time ;  but  during  the  last  six  years  he  has 
neither  occupied  nor  paid  rent,  nor  done  any  act  from 
which  a  tenancy  can  be  inferred:  then  no  cause  of 
action  has  accrued  to  the  plaintifiGb  in  respect  of  these  ^ 

(4)  4  7«M/.  46. 

T  t  2  premises 
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IBIS.        premises  daring  that  period*    And  besidesy  the 

equally  strong  upon  the  evidence  to  chngeJKoiy  as  tiie 

againtt  touait  of  tbese  premisei^  as  it  is  against  the  present  d^ 
"^"^  ^^"^  fiendant.  Perhaps  npoia  this  endenoe  I  dioald  bave 
left  the  case  to  the  joiy,  with  a  very  strong  directioa  to 
find'for  the  defcfndant :  but  I  cannot  say  that  the  learned 
Judge  was  wrong  in  nonsuiting  the  plaintiffi»  when  there 
was  not  only  no  occupation  of  the  premises  within  six 
years,  but  a  total  absence  of  any  circnmstanoe  fiom 
which  the  relation  of  landlord  and  tenant  during  that 
period  can  be  fairly  inferred.  I  therefore  think  that 
this  rule  should  be  discharged. 

BayletJ.    lam  of  the  same  opinion.    If  the  inte- 
rest in  these  premises  devolved  upon  the  defendant  as 
executor,  and  he  had  been  sued  in  that  pfaaiacter^  lie 
would  only  be  liable  out  of  assets.    If  he  is  diaiged  as 
assignee  the  answer  is,  that  be  is  liable  in  that  cbfr- 
racter  only  in  respect  of  his  privity  of  estate^  and  4hat 
his  obligation  has  ceased  by  his  getting  Baljf  to  mooept 
the  premises,  whereby  the  latter  became  liable  in  tibat 
character.  Ifhe  is  chaiged  as  tenant,  then  the  answer  ii^ 
that  during  the  last  six  years  he  never  occupied  the 
premises,  ot  did  any  act  to  make  himself  liable  as  te- 
nant: and  consequently,  diat  the  plaintiflsf  cause  ef 
action  did  not  accrue  within  that  time^ 

Abbott  J.  I  am  of  the  same  opinion.  Hie  only 
evidenee  to  aflbct  the  defendantwai^  that  the  rdation  of 
landlord  and  tenant  once  subsisted  between  these  par- 
ties :  but  it  is  necessary  for  the  plainti&  to  shew  a  sub- 
sisting cause  of  action  in  respect  of  such  relation  widiin 
the  last  six  years,  which  they  have  feiled  to  do.  It  has 
M  been 
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been  aigned^  that  the  defendant  must  be  taken  to  hate 
condnoed  temmt  until  the  tenancy  was  determined  by  a 
notice  to  quit,  and  that  therefore  he  is  tenant  at  the  pre- 
sent time^  and  that  the  plainti&  are  entitled  to  recover 
rent  for  the  last  six  years.  If  this  argument  were  to 
prevail,  and  the  premises  h(id  continued  in  the  same 
situation  unoccupied  for  forty  or  any  number  of  years, 
the  defendant  would  always  be  liable  for  the  last  six. 
years'  rent,  which  would  certainly  be  productive  of 
great  inconvenience. 


1818. 


LmiOB 
ngaimt 

TaOBNTOK. 


HoLROYD  J.  The  defendant  can  only  be  charged  as 
assignee  in  respect  of  his  privity  of  estate.  When  Ca2- 
verleyBewicke  entered  and  occupied,  he  became  liable  in 
that  character.  When  the  defendant  took  to  the  pre- 
mises, he  became  assignee  by  some  title  or  other.  Italy 
also  claimed  to  be  tenant,  and  paid  rent ;  and  the  same 
evidence  by  which  the  defendant  is  said  to  be  liable  as 
assignee,  will  also  afiect  Raiy.  The  defendant  there- 
fore is  not  liable  as  assignee  within  the  last  six  years. 
Then  is  he  liable  as  tenant  ?  Did  he  hold  the  premised 
during  that  period?  In  point  of  fact  he  certainly  did 
not :  but  it  is  said  that  he  had  a  constructive  occupi^ 
tion;  or,  in  other  words,  that  it  is  to  be  inferred  fronL 
the  circumstance  of  his  having  been  tenant  at  a  former 
period  that  he  was  so  during  the  last  si^  years.  But  it 
seems  to  me  that  the  subsequent  occupation  by  Raiy^  ' 
and  the  non-occupation  by  the  defendant,  raises  the 
opposite  inference ;  there  being  the  same  evidence  of 
Ral/s  being  tenant  at  one  time  as  of  the  defendant's 
being  so  at  another:  and  there  is  no  proof  that  the  de- 
fendant ever  became  tenant  subsequent  to  the  occupa-> 
tion  of  the  premises  by  Baby.  I  think,  therefore,  that 
Tt  3  there 
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.1818. 

IjBiou 
mgtnmt 

TttOAMTOIf. 


there  was  here  neither  an  actual  nor  constructiTe  occu- 
pation by  defendant  within  the  last  six  years,  and  that 
this  rule  must  be  discharged. 

Rule  discharged. 


The  King  ogaimtT^e  Justices  of  Lancashibe. 

nrOPPING  had  obtained  a  rule  nisi  &r  a  mandamus 
to  the  Justices  of  Lancashire^  to  cause  contbiiaoces  to 
be  entered  upon  die  appeal  of  the  Hon.  and  Rar.  John 
Lumley  SavUey  against  an  order  or  adjudication  made  by 
Thomas  Gee,  the  commissioner  under  a  local  inclosure 


Mof  »7tn. 

Aa  indotare 
act  give  to  the 
partf  iggrievcd 
a  right  of  ap- 
peal for  ao]r 
thing  done  in 
pnnuance  of 
that  act,  or  of 
the  recited  (ge- 
neral inclosore)   ^^t  for  the  township  of  Trawden  in  the  county  palatine 

act,  on  giving  ^  ■'  "^ 

to  the  commU-  of  Lancaster^  a^ertainiug  the  boundaiy  between  that 

Aioner  and  to  r  o  m 

the  parties  con«  township  and  (be  neighbouring  parishes,  manors,  &c. 

cerned  ten  _^  - 

days'  notice  in  The  appeal  was  made  to  the  court  of  quarter  sesaians, 

tiol^of^peaT  ^^  ^^  ground  that  the  commissioner  had  included 

dcM^uin-'  within  the  boundary  of  TVawden^  a  considerable  part 

ing  the  boon-  of  the    adjoining    manor    belonging    to  Mr.  Savilc. 

daries  between  wo  o    o 

two  townships,  When  the  case  came  on  at  the  sessions,  the  counsel  of 

tl^oommi^"  Mr.  SaviU  proposed  to  respite  the  hearing  of  the 

orthe  UdV°of  appeal,  which  had  been  entered,  till  the  next  sessions. 

wLT^^^  But  the  counsel  on  the  other  side  objected  that  the 


materially  coO' 
cerned  in  the 
question : 
Held,  that  the 
notice  was  in- 
sufficient; al- 


notices  of  appeal  were  wholly  insufficient,  and  that  the 
sessions  had  no  jurisdiction  in  the  matter  in  conse- 
quence of  that  insufficiency.  It  appeared  that  a  soffi- 
cient  notice  had  been  given  to  the  commissioner 
"Mir.  Gee;  but  no  notice  whatever  had  been  given 
thecommis-       either  to  the  Duchess  of  Bucdeuch^  the  lady  of  the 

sioncF  to  aKer-  ^ 

tain  the  boun- 
daries between  ihe  tcTCral  porishcs,  and  gare  a  il^ht  of  appeal,  on  giring  notice  to  the 
commissioner  only. 

manor 


though  the  ge- 
neralindosure 
act  authorixcd 
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manor  of  TVawden^  or  to  licr  agent:'  and  it  was  con-         1818, 
tended  that  the  clause  of  appeal  in  the  local  inclosure        "      " 
act,  which  required  that  ten  days'  notice  in  writing        mha  ° 
should  be  given  to  the  commissioner,  and  to  the  party    L^Hc!!8H»t/ 
or  parties  concerned^  not  having  been  complied  with, 
the  appeal  could  not  be  entered  or  heard.    The  court 
of  quarter  sessions  were  of  this  opinion,  and  ordered 
the  appeal  to  be  struck  out  of  the  paper. 

Scarlett  and  Starkie  now  shewed  cause.  The  ob- 
jection taken  at  the  sessions  to  the  hearing  of  this 
appeal,  arises  on  the  appeal  clause  contained  in  the 
local  incloenre  act.  That  clause  states,  ^*that  if  any 
person  or  persons  shall  think  himself,  herself,  or  them* 
selves  aggrieved  by  any  thing  done  in  pursuance  .of  the 
said  recited  act^  or  this  act  (other  than  and  except 
such  determinations  of  the  said  commissioners  as  are 
herein  or  by  the  said  recited  act  directed  to  be  finals 
binding,  and  condusive,  and  except  in.  such  cases  as 
are  hereby  authorized  to  bcF  tried,  settled,  or  determined 
by  «n  action  at  law  hereinbefore  mentioned,)  then,  and 
in'every  such  case  he,  she^  or  they  may  appeal  to  the 
genen^  quarter  sessions  of  the  peace  which  shall  be 
holden  for  the  county  of  Lancaster  within  four  months 
next  after  the  cause  of  complaint  shall  have  arisen,  on 
giving  to  the  said  commissioner,  and  to  the  party  or 
parties  concerned,  ten  daif^  fUftice  in  writing  of  such 
appeal,  and  of  the  matter  thereof."  Now  here  it  is 
admitted,  that  due  notice  in  writing  has  been  given  to 
the  commissioner,  but  none  to  the  Duchess  of  BuC" 
cleuch,  the  lady  of  the  manor*  Then  the  only  question 
remaining  is  this, — Was  the  lady  of  the  manor  a  party 
concerned  in  this  appeal?  That  can  hardly  be  doubted, 
T  t  4  whca 
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1818.        when  it  is  oansidered,  that  tke  question  in  the  app^ 
_.    ^  isy  whether  her  manor  has  been  improperly  increaied 

7  he  Kivo  -  _-  ,  ▼■»• 

mhut  or  not,  by  the  act  of  the  commissioner*  Her  mterot 
Lai/casuiii^  ^  therefore  direct  and  immediate  in  supportii^  ths 
determination.  And  it  cannot  be  said  that  Iier  ap- 
pearance at  the  sessions  by  her  comisel  has  cured  the 
objection  of  the  want  of  notice.  For  the  sUtate 
specifically  requires  ten  days*  notice,  and  that  in 
writing,  to  be  given.  That  preliminary  requisite  doC 
having  been  complied  with,  the  sessiona  have  done 
right  in  refusing  to  hear  the  ai^>eal. 

Tapping  and  /.  Williams^  in  support  of  the  rul& 
Tlie  question  is  of  the  utmost  importance  to  the  ptttf* 
For  if  this  mandamus  do  not  go^  this  gentleman  wiU 
lose  a  considerable  property  without  having  had  the  op- 
portunity of  being  heard  upon  his  daim  in  conseqnmoe 
of  this  which  is  a  mere  formal  objection.     There  aie 
two  acts  upon  which  the  decision  will  turn,  the  one  the 
4 1  G.  3.  c.\  09.  (the  general  indosure  act),  the  other  the 
local  act,  which  has  been  already  referted  to.    It  is 
the  former  act  alone  which  gives  the  commissioBer  the 
the  power  of  ascertaining  the  boundaries  of  the  district 
to  be  inclosed,  with  those  of  the  neigbbouring  parishes 
manors,  &c  and  in  this  dause  an  appeal  is  given  tothe 
parties  aggrieved  on  their  giving  eight  days'  notice  in 
writing  to  the  commissioner.     Now  it  is  under  this 
dause  that  this  appeal  is  mlule.     The  local  aa  ooBt- 
tains  no  direction  as  to  ascertaining  the  boundaries. 
And  though  undoubtedly  the  words  of  that  appeal  dause 
are  strong,  and  as  it  is  said  must  be  construed  to  apply 
to  ^'  any  thing  done  in  pursuance  of  the  said  redted 
act"  (the  general  inclosure  act)  **  or  that  ad^**  yet  the 

more 
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more  reasonable  oondtruction  of  this  will  be  to  apply  1818. 
this  clause  of  appeal  to  those  cases  which  are  either  — — 
wholly  provided  for  by  the  local  act  or  those  which  JmaIT^' 
are  provided  for  by  the  general  inclosure  act,  and  in  '^J^^^^k^! 
which  no  appeal  was  thereby  given,  and  that  will  in- 
dade  several  cases  of  importance.  Unless  this  con- 
stmction  be  adopted  it  will  produce  great  inconveni- 
ence; for  the  Duchess  oiBucdeuch  is  not  the  only 
party  concerned ;  all  the  commoners  of  Tramden  are  so 
alsa  For  their  right  of  common  becomes  more  or  less 
valuable  as  the  common  itself  is  greater  or  less  in  quan- 
tity. Yet  to  say  that  it  shall  be  necessary  to  give  ten 
dayi^  notice  in  writing  to  each  of  these  would  be  alto- 
gether to  deprive  the  party  of  his  appeaL  The  appeal 
therefore  must  be  regulated  alone  by  the  clause  in  the 
general  inclosure  act,  and  a  notice  to  the  commissioner 
will  be  sufficient  And  there  is  no  hardsh^  or  injustice 
in  this ;  for  he  bdng  elected  by  the  persons  interested  in 
the  indosure^  is  as  it  were  the  representative  of  their 
rights,  and  a  notice  to  him  may  be  considered  as  vir* 
tually  a  notice  to  them  alL  There  is  another  way  of 
considering  this  question.  Suppose  the  two  acts  re- 
ferred to  consolidated  in  one  act,  which  by  a  clause  at 
the  end  of  the  general  inclosure  act  is  directed  to  be 
done  in  construing  them ;  then  there  would  be  an  act 
containing  first  a  clause  for  ascertaining  the  boundary, 
with  an  appeal  clause  requiring  eight  days*  notice  to  the 
commiasioner,  then  several  other  provisions  respecting 
the  inclosure^  and  lastly  the  appeal  clause  in  the  local 
«^aetr  -  If  the  act  stood  so,  it  would  be  obvious  that  this 
last  dause  had  no  reference  to  the  question  of  boundary: 
and  then  it  would  follow,  that  the  notice  here  given  was 
quite  sufficient,  and  that  the  sessions  ought  to  have 

entertained  this  appeal. 

Lord 
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1818.  Lord  Elunborough  C.  J.  I  do  not  know  that  in  this 

^"""^        case,  the  party  has^  any  other  remedy  than  that  vhich  he 
«f«jif/        is  now  seddng  from  the  Court,  and  his  case  is  therefore 
Lancasuir^    entitled  on  this  account,  as  well  as  on  account  of  the 
importance  of  the  interest  at  stake,  to  receive  the  ddi- 
berate  consideration  of  the  Court     But  after  the  very 
laborious  and  ingenious  oomment  which  has  been  m&de 
on  these  two  acts  of  parliamoit,  I  still  think  thst  the 
party  in  this  case  is  not  entitled  to  have  bis  sppeal 
heard.    The  general  indoeure  act  (a),  must  be  taken 
into  the  consideration  of  the  Court  conjunctivdj  with . 
'     the  local  act     Now  the  clause  in  this  latter  act  of 
parliament  respecting  the  right  of  appeal,  states,  *^  thst 
if  any  person  or  persons  shall  think  himself  or  them- 
belves  aggrieved  by  any  thing  done  in  puisuanee  of  the 
said  recited  act,   or  this  act,  (other  than  is  therein 
excepted,)  then  and  in  every  such  case  he^  sh^  or  ihqr 
may  appeal  to  the  general  quarter  sessions'  of  the 
peace  on  giving  to  the  commissioner,  and  to  ^  the  party 
or  parties  concerned,  ten  days'  notice  in  writiDg  o( 
such  appeal  and  the  matter  thereof."     The  ascertain- 
ment of  the  boundaries  in  this  case  is  undoubtedly  a 
thing  done  under  the  authority  of  the  said  recited  act, 
and  is  therefore  a  thing  against  which  this  power  of 
appeal  is  given. ,  If  so»  there  must  be  ten  days' notice 
^  in  writing  given  to  the  commissioner,  and  to  the  parties 
concerned :  here  the  Duchess  of  Bucchmeh  is  a  party 
concerned;  she,  as  lady  of  the  manor,  has  an  immediate 
and  important  interest  in  the  ascertainment  of  the 
boundary,  and  is  therefore  most  emphatically  a  party 
concerned.    Then  she  must  be  entitled  to  notice,  the  act 
of  parliament  having  expressly  directed  it  to  be  given 

(«)  4r(;*3«r.i09. 

to 
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The  King 

tiraimt 
The  Juftices  of 


to  her.     For  this  act  requires  notice  to  be  given  where        1818. 
the  former  act  did  not,  and  has  supplied  the  dlsfect 
which  previously  existed;  for  under  the  general  indosure 
act,  if  the  commissioner,  fb  whom  alone  the  notice  is    l^^m'casbibe! 
directed  to  be  given,  should  happen  to  be  n^ligent  of 
his  duty,  a  party  interested  might  be  grievously  injured. 
This  act  therefore^  requires  a  specific  notice  to  be  given 
to  him.    In  this  case  none  has  been  given ;  nor  can 
any  suiScient  cause  in  sense  and  reason  be  assigned, 
why  it  should  not  have  been  given.    It  is  said,  indeed, 
that  if  tHis^  construction  be  adopted,  it  would  follow 
that  all  the  commoners  would  be  entitled  to  notice, 
and  so  there  would  be  endless  trouble  to  the  party 
appealing,  who  could  never  ascertain  who  were  or  who 
were  not  parties  concerned.    Now  whatever  might  be 
the  inconvenience  in  other  cases,  there  is  none  here; 
for  the  Duchess  of  Bucckuch  is  most  unequivocally  a 
party  concerned.    As  to  the  other  question,  whether 
commoners,  before  any  allotment  made^  are  to  be  con- 
sidered under  this  act  as  parties  concerned,  it  is  more 
dottbtfiiL     I  should  think  they  were  not.     Giving 
efiect  therefore  to  the  cumulative  construction  of  the 
the  two  acts,  as  we  are  required  to  do  by  the  clause  in 
the  general  indosure  act,  I  think  that  the  Duchess  of 
Buccleuch  is  entitled  to  the  benefit  of  notice^  and  that 
•  the  party,  not  having  given  one  to  her,  had  no  ri^ 
to  have  his.  appeal  heard  at  the  quarter  sessions.     The 
rule  fi>r  a  mandamus  must  there$>re  be  discharged. 

Batley  J.  I  should  be  glad  if  I  eould  entertain 
any  material  ground* of  doubt  upon  this  question;  for 
it  is  undoubtedly  a  great  hardship  on  the  party  by  this 
omission  to  be  deprived  of  tlic  right  of  having  his 

appeal 
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18i8«  appeal  heard  and  determined.  The  general  indosore 
"~"~  act  gave  to  the  commlsiaioDers  the  power  of  fixing  tiie 
«raf «!/  boundaries  of  the  parishes,  and  the  districts  to  te  in- 
Lit  ncasbiIs.  closed;  against  which  determination  no  appeal  was 
given,  except  on  compliance  with  the  requisites  im- 
posed cither  by  that  act  or  the  local  act  By  the  ge- 
neral act  an  appeal  is  allowed  to  the  parties  nggrieved^ 
on  their  giving  eight  days*  notice  to  the  commisfioners; 
and  at  the  conclusion .  of  that  act  there  is  a  danse 
which  enacts,  <<  that  the  powers,  authorities,  and  direc- 
tions in  that  act  shall  only  be  so  fiir  effective  and  bind- 
ing in  each  particular  case  as  they,  or  any  of  them,  shall 
not  be  otherwise  provided  and  enacted  in  the  local 
act.^*  But  in  this  case  the  local  act  does  provide  other- 
wise :  for  the  party  who  appeals  is  required  to  give  ten 
daysT  notice  in  writing  to  the  commissioner  and  to  tiie 
party  concerned;  and  it  would  be  a  great  hardship  if 
the  party  concerned  were  bound  by  a  notice  to  the 
commissioner  alone.  For  althougfay  in  a  case  where 
the  commissioner  included  within  the  boundary  more 
than  properly  was  claimed  by  the  district,  a  notice  to 
him  from  the  proprietors  of  the  neighbouring  districts^ 
who  might  be  dissatisfied,  woidd  in  all  probebiUty  find 
its  way  to  the  parties  concerned,  who  had  ncMninated 
him  commissioner ;  yet,  if  the  reverse  were  the  casc^ 
and  te  parties  nominating  were  dissatisfied  with  the 
boundaiy,  it  is  by  no  means  probable  that  a  notioe  to 
him  would  be  transmitted  to  the  neighbouring  pro- 
prietors, who  would  In  such  case  be  concluded  without 
having  had  the  opportunity  of  litigating  the  appeaL 
Hie  local  act,  therefore^  has  by  this  clause  very  wisely 
provided,  that  a  notice  should  also  be  given  to  the 
parties  concerned.     It  is  said  that  the  clause  should 

be 
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be  oonstrued  to  apply  to  cases  under  the  local  act,  and       1818« 

to  those  wliere  no  luipeal  u  mwea  by  the  ireneral  ii^      — — 

.     1  ^      t  ?.  ^  ThcKiifo 

dosoxcf  act,  bat  not  to  include  the  case  of  boundary        agaha 

for  n^ch  an  appeal  is  given  by  that  act.  But  this  con-  iJn^suc. 
struction  would  be  to  introduce  words  into  the  danse 
which  are  not  to  be  found  there,  and  cannot,  for  that 
reason,  be  ad(^)ted»  It  is  said  also»  that  if  notice  to 
the  parties  concerned  be  required,  it  must  be  given  to 
all  the  oonunoners;  but  that  is  not  so;  for  the  party 
concerned  meant  by  the  act  of  parliament  is  the  persoUi 
directly  interested  in  the  soil,  who,  by  the  boundary 
being  either  in  one  direction  or  tiie  other,  would  be  en* 
titled  to  more  or  less  land ;  that  person  in  this  case  is 
the  Duchess  o(  Butdeuchf  who  is  therefore  entitied  to 
notice.  But  the  interest  of  the  commoners  is  too  re- 
mote an  interest,  and  is  not  comprdiended  within  the 
meaning  of  the  clause.  We  are,  therefore,  bound  by 
the  express  words  of  the  act  of  parliament,  and  it  is  not 
in  our  power  to  grant  a  mandamus  in  this  case. 

Abbott  J.  It  is  not  to  be  assumed  in  this  case  that 
the  decision  of  the  commissioner  is  wrong;  for  the  pre* 
sumption  is  that  his  determination  was  right.  It  is,  in- 
deed, to  be  lamented,  that  the  party,  by  hisown  neglect, 
should  have  lost  the  opportunity  of  trying  the  question. 
The  .Court  must,  however^  decide  upon  the  correct 
construction  of.  tiiis  act  of  parliament.  It  is  true  that 
affirmative  words  in  a  statute  do  not  rqieal  otiier  affirm** 
ative  words  contained  in  a  prior  act,  unless  they  be 
rq>iignant.  But  that  rule  only  applies  to  acts  uncon- 
nected  with  each  otiier ;  and  in  this  case  the  two  acts 
of  parliament  are  closely  connected.  Neither  can  it 
be  said  that  these  two  acts  can  be  taken  as  one  act  with 

two 
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1818.  twockiUGB  of  appeal;  tbej  are  indeed  iooorponted, 
*— '  fatet  itif  rabgect  to  the  ratrictioD,  that  the  danfles  in  the 
mfMui  general  indonire  act  are  not  otherwiie  provided  for  or 
^JcT^A^  altered  in  the  local  act.  Now  the  general  inclosnreact 
oontains  a  provision  for  giving  notice  of  appeal,  and  the 
local  act  contains  one  also^  which  is  diflkrent.  Then, 
according  to  the  tnie  construction  of  the  two  actSi  the 
provision  in  the  general  indosue  act  ceases,  and  thst  in 
die  local  act  has  its  full  operation.  The  general  act 
^  lies  dormant  and  inoperative  until  the  local  act  calls  its 
powers  into  action.  And  the  commissioner  is  appointed 
to  carry  the  purposes  of  the  local  act  into  eflEect,  with 
9uch  of  the  powers  and  authorities,  and  sulgect  to  iiidi 
of  the  directions,  r^ulations^  and  proviaioDs  contained 
in  the  general  indosnre  act  as  are  not  repugnant  to, 
controttled  by,  or  otherwise  provided  for,  by  any  c£  its 
clauses  or  provisions.  It  iqppeam  then  that  the  com- 
missioner has  the  power  to  ascertain  the  bonndaiy,  sub- 
ject to  the  appeal  provided  ibr  by  the  4ocal  act;  and 
so  ten  days'  notice  in  writing  both4o  the  commissiooer 
and  to  the  party  concerned  must  be  given.  And  not- 
withstanding the  difficulties  suggested,  I  think  the 
provision  reasonable;  for  if  it  did  not  exist,  the  in- 
convMience  mentioned  by  my  Brother  Bm/lof  would 
be'likely  to  occur.  I  agree  also  with  him  as  to 
the  other  point.  Hie  words  <<  party  concerned"  mean 
in  this  case  tte  owner  of  the  soil:  for  it  is  the  owner  of 
the  soil  who  is  mainly  interested  in  a  question  of 
boundary,  and  the  interest  of  the  commoners^  which  is 
more  remote,  nloes  not,  as  it  seems  to  me^  entide  them 
to  any  notice.  Suffident  notice  therefore  not  having 
been  given  in  this  caae^  I  diink  the  sessions  did  right  in 
refusiifg  to  hear  this  a|q>eal. 

7  HOLBOYD 
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HoLROTO  J.    I  am  of  the  same  opinion,  that  the  no-        1818. 
tice  in  this  case  was  not  sufficient.    The  words  of  the  ■" 

appeal  clause  in  the  local  act  are  sufficient  to  cover  ^wmVh 
every  case  in  which  a  party  might  be  aggrieved  by  any  *^*hcaVbiie. 
thing  done  by  the  commissioner,  either  under  it  or  the 
general  indosure  act ;  and  these  words-  are  not  to  be 
restrained,  unless  it  clekrly  appear  to  have  been  the 
intention  of  the4egisUiture  that  they  should  be  so.  The 
two  acts  are  not  to  be  incorporated 'generally^  but  only 
so  far  as  the  provisions  of  the  general  act,  are  not  al-  ^ 

tered  by  the  local  act  In  the  general  act,  the  right 
of  appeal  is  given  in  two  cases,  in  that  of  boundary, 
and  in  that  of  stopping  up  roads,  and  a  particular 
notice  of  appeal  is  required.  But  in  the  local  act, 
a  general  right  of  appeal  Is  given,  with  a  different 
notice.  The  case,  therefore^  must  be  considered  as  if 
the  two  acts  were  read  together,  but  with  the  clause  of 
appeal  in  the  general  act  expunged,  and  then  no  doubt 
would  remain.  The  difficulty  as  to  giving  notice  to 
all  the  commoners  does  not  appear  to  me  to  exist.  For  ' 
this  is  a  question  of  boundary,  not  of  a  right  of  common,' 
and  the  ^  parties  concerned''  meant  by  the  clause  must 
be  those  only  who  are  directly,  and  not  those  who  are 
only  inddentaliy*  interested  in  the  soil.  It  would, 
therefore^  have  been  quite  sufficient  to  have  given  a 
notice  to  the  lady  of  the  manor  alone.  But  no  such 
notice  having  been  given,  the  rule  for  this  mandamus 
must  be  discharged. 

Rule  discharged. 
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Thmdm,  The  King  against  The  Justices  of  Suffolk. 

Bya  load  act  CTORKS  had  obtained  a  mle  for  a  mandanras  to  the 

thenwnage-  *^    ,      .            ^   «   ^  „                                                            , 

aientofthe  Jastices  of  SuffbUc^  to  cansc  continuanoes  to  be 

V^fJi^  entered  upon  the  appeal  of  fFif/ZMmS^n^/,  Esq.  ag 

Xl^eST^-**  fottr  rates,,  dated  respectively,  aist  SepUmber  1817, 

^r^tnl  '9*  October   1817,    i6th  November  1817,  and  14th 

and  an  appeal  December  1817,  for  the  relief  of  the  poor   of  the 

the  party  ag-  town  of  Suibunff  and  also  against  an  order  made  at 

town  fca^ont^  mt  the  general  quarter  sessions  of  the  peace  hdd  in  and 

2a  «t^'2d  for  the  said  town  of  Sudbury  and  the  liberties  thcfeo^ 

*  'Y^^'P'  on  the  i6th  January  1818,  confirming  the  above  rates. 

qoiriMl,  to  the  Bv  a  local  act  passed  in  the  reign  of  Queen  Arnie,  -  the 

couaty  Kttionf.  "                             ,,•--.,                    #.1.             ./- 

An  appeal  management  and  relief  of  the  poor  of  the  borougn  of 


^SeT^iog'en-  Sudbury  were  vested  in  certun  persons,  who  for  that 
2^.^  tw^i  P^>Tx»e  were  made  by  the  act  a  corporation,  and  who 
tenlons,foiir'«     Were  impowered  to  make  rates  and  assessments;  and 

grounds  of  ap*  ^ 

petlwerespeci-  an  appeal  was  given  against  any  such  rate  or  assess- 

fied  in  the  _  .•,.«-  •       .      . 

notice:  the  ment,  to  the  party  aggrieved  by  it,  first,  to  the  justices 

StSe^mfde*^  of  the  pcace  of  the  town  of  Sudbury^  at  their  general 

*J"^*^J^'  quarter  sesdons  of  the  peace  next  after  the  making 

seniont,  and  ^j^  demanding  the  same^  or  at  any  other  sessions  to  be 

grounds  of  held  for  the  said  town  and  liberty,  who  were  thereby 

added;  the  authorized  to  make  such  order  therein  as  to  them 

that^the  p^ny  should  seem  just    And  secondly,  by  the  same  act,  a 

reIJert"ot*Ms  ^^^^^  appeal  was  given  against  the  rate  to  sudi 

tinds  in  a  persott  or  pers<ms  who  should  not  tHink  fit  to  abide  by 

higher  proper-     "^  *^  ' 

tion  than  all 

the  other  inhabitants  nentioned  in  the 

four  rates  was  sufficient ;  secondly 

to  all  the  mhabitantt  named  In  til 

county  ccssipns,  be  confined  to  the  original  gronndi  of  appeal  at  the  town  ( 


;d  in  the  ntet  Held,  firrt»  that  one  appeal  ^nit  the 
diy,  that  It  was  not  necessary  to  give  notice  of  appeal 
I  the  rate ;  and,  thirdly,  that  the  appellaot  mast,  at  the 


such 
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such  order^  so  made  by  the  jasliees  of  the  said  town^        l$18. 

to  the  justices  of  the  peace  for  the  county  of  S^pHf  at  ' 

their  next  general,  quarter  sessions  of  the  peaces  who        ugaha 

were  then  authorised  to  make  a  final  order  therem.  '^iJn^Z  ^ 

At  the  Janumy  sessions  for  the  town  of  Sudburjff, 

Mr.  Struit  instituted  his  appeal  against  the  four  ratea^ 

above  mentioned ;  and  he  then  stated  in  his  notice  four 

grounds  of  appeal.      The  borough  sessions  having 

determined  against  him,  he  appealed  to  the  quarter 

sessions  for  the  county  oi Suffolk;  and  on  this  ocq^ion 

he  inserted  two  additional  grounds  of  appeal  in  his. 

notice.      When  the  case  came  on  to  be  heard»  it 

was  objected  that  he  had  not  given  sufiicient  notices 

within  the  statute  of  41  6^3.  c.  23.  5.6.      For  the 

fourth  ground  of  appeal  in  his  notice  was,  that  he  was' 

rated   and  assessed .  for  and  in  respect  of  his  landsy 

tenements,  &c.  in  a  greater  and  higher  proportion 

than  all  the  other  inhabitants  and  occupiers  i^hose' 

names  were  mentioned  and  inserted  in  the  said  rates. 

This  therefor^  made  it  necessary  to  give  notice  to 

those  persons,  they  being  interested  in  the  appeal. 

The  court  of  quarter  sessions  were  of  this  opinion^  and 

refused  to  hear  the  case  further.    It  appeared  from  the 

affidavits  that  sufficient  notice  had  been  given  to  the 

persons  who  had  made  the  rates  in  question  under  the 

authority  of  the  local  act;   and  that  the  number  of 

the  other  persons  mentioned  in  the  rate  amounted  to 

about  three  hundred  and  sixty-four  individuals. 

Notan  and  Daoer  shewed  cause.    The  objection  tQ 

the  notice  taken  at  the  sessions  is  good.'    For  by  that 

notice  the  party  institutes  a  comparison  between  his  own 

rate  and  those  of  all  the  other  pejrsons.    And  the  rule 

Vol.  I.  U  u  te 
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1818*  ae  to  that  is,  that  where  a  party  institutes  a  companion 
he  must  give  notice  to  the  person  with  whose  rate  he 
MMBst  compares  his  own.  Theinconyenioice,  if  any,  issnper- 
Sorroi.K«  iHdnced  by  the  party's  own  act ;  for  he  might  bare  spe- 
dfled  particular  individuals  and  given  notices  to  them 
dnly,  which  is  the  nsnal  mode  of  proceeding.  But  frum 
(be  affidavits  before  the  Court,  it  appears  that  there  are 
other  objections.  And  though  they  were  not  taken  at 
the  sessions,  yet  the  Court  will  not  send  this  case  again 
there,  if  it  appears  that  when  heard  it  must  meet  with 
the  same  fate  as  before.  This  is  one  appeal  against 
four  separate  rates.  That  will  not  do :  for  a  party  may 
have  different  grounds  for  supporting  each  rate.  Whh 
Respect  to  some,  (as  is  the  case  with  one  rate  hore^) 
the  party  appealing  may  be  out  of  time.  He  ought, 
therefore,  to  have  instituted  separate  appeals  against  each 
i^ate.  And  this  goes  to  the  wh6le  cause  of  aj^peal. 
But  if  that  be  not  so,  the  Court  wilt  only  make  part  of 
this  rule  absolute.  For  with  respect  to  the  first  rate 
mentioned  in  the  notices  of  appeal,  the  appellant  was 
clearly  out  of  time.  That  rate  was  dated  21st  Septem- 
bery  and  the  appeal  ought  therefore  to  have  been  made 
to  the  October  sessions.  '  Then  the  notice  of  appeal  to 
ihe  county  sessions  contains  two  additional  grounds  of 
appeal  s  but  that  court  is  only  in  the  nature  of  a  court 
of  review,  and  therefore  the  party  is  confined  to  the 
isLtn^  ground  of  appeal  which  he  todc  at  the  borougl) 
sessions.^  if  then  the  rule  be  made  absolute  at  all,  it 
can  only  be  for  a  mandamus  to  the  justices  to  hear  the 
appeal  against  the  three  last  rates  on  the  four  grounds 
of  appeal  contained  in  the  original  notice  tp  the  borough 
sessions. 
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Siorks  and  RMnson^  contra.      Hie  appeal  daiwe        1818. 
states^  that  tbe  party  Bggn&red  by  any  rate  may  appeal  " 

*^  to  the  justices  of  the  peace  of  the  town  of  Sudbunfy        ggma 
at  their  genei^l  quarter  seadons-of  Uie  peace  next  after  ^|o',^c. 
the  nudmg  or  demanding  the  same^  or  at  any  other 
sesrions  to  be  hdd  for  the  said  town  and  liberty^"   Now 
thou^  unquestionably  the  *  first  rate  was  before-  the 
October  sessions,  yet  the  partywas  not  compelied  to  go 
ther^  for  he  may  go  to  any  other  sessions  of  the  peace 
holdep  for  the  said  borough,  and  therefore  he  might  go 
to  the  January  sessions.     l^Baylof  J.    The  ^  true  eon<-> 
struciion  of  that  clause  is  this :  the  legislature  alluded 
to  the  general  sessions,  whidi  might  be  holden  within 
the  borough,  and  which  m^ht  happen  before  the  quar- 
ter sessions^  not  depending  on.  that  act  of  parliament 
by  which  the  latter  are  regulated ;    and  the   clause 
means,  that  the  party  may  appeal  either  to  the  quarter 
sessions,  or  to  the  general  sessions,  next  after  the  ri^e, 
as  the  case  may  be.    I  think  the  appeal  as  to  the  first 
rate  was  dearly  out  of  time«]    Supposing  that  to  be  so, 
still  the  party  is  entitled  to  have  his  appeal  heard  against* 
the  remaining  rates.     The  objection  as  to  induding 
four  rates  in  one  appeal  is  not  valid ;  for  it  may  be  con- 
sidered in  fact  as  four    separate  appeals:   and  the 
sessions  might  confirm  one  rate  and  quash  the  others, 
according  to  their  discretion ;  so  that  the  respcmdents 
would  not  suffer  any  inconvenience.    Thm,  as  to  the 
objection  to  the  notice,  it  is  manifestly  next  to  an  im- 
possible thing  to  give  the  notices  required  by  the  ob* 
jection :  and  here  the  party  does  not  seek  to  increase 
the  rates  of  any  other  person,  but  only  to  diminish  his 
own;  and  that  is  the  true  ground  of  distinction  between 
the  cases  where  notice  to  the  other  individuals  is  or  is 
U  tt  2  not 
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1618.       nok  reqmnd.    Tlie  last  objection  is,  that  here  the  wp* 

pjeUent  oan  only  appeal  (o  the  oonnqr  aewlBDa  im  the 

ground*  taken  hy  him  a&  the  borough  aes^ioqs.    But. 

this  18  notweU  founded:  for  the  fiuther  appeid  gmn  u 

not  againat  the  order  of  the  borongfa  sessioii?,  bat 

against  the  rate,  if  a  paity  shall  be  dissatisfied  with  that 

order;  all  obgeetionatotherate  may  therefore  be  taken. 

Where  an  jqp^peal  against  a  conviction  or  against  an 

order  off  nia{|istrat»  is  gtven»  the  party  qipealing  ii 

nerer  confined  to  the  same  objections  which  he  took 

before  the  magistrates^  but  is  always  at  liberty  to  enter 

into  the  whole  case» 


BATLETJ.(a}  The  first  olijection  made  in  this 
hf  that  the  party  has  entered  one  appedi  agamst  ibar 
distinot  rates^  which»  as  it  is-  oontended,  k  was  not 
oompelent  for  him  to  do.^  Now  the  act  which  gites 
the  appeal  s^tesr  that  a  party  vho  may  find  himsdf 
unequally  taxed  or  assessed^may  appeal  against  aiy  such, 
rate  or  assessment.  It  doesnotsaythat  he  must  appeal 
against  that,  rate  per  se  without  joining  it  with  the 
others,  which,  b^g  monthly,  may  h»re  been  made  io 
the  intenral  between  one  sessiona  and  the  next,  The 
joint  appeal  may  then  be  eonsidesed  as  a  separate  sfH 
peal  against  each  rate:  and  if  the  sessions  should  be  of 
opinion  that  injustice  would  be  done  by  hearing  the 
appeal  against  the  four  rates  jointly,,  they,  might  deter- 
mine upon  them  separately;  but  they  are  not  bound  to 
do  so.  The  party  therefore  may  legally  appeal  sgainst 
these  four  rates  in  the  manner  adopted  by  him  in  the 
l^rcsent  case.    Then  it  is  suggested,  that  the  notice  is 

(«)  Lord  EnaAvw^h  C.  J.  wax  absent. 

olgectiott* 
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otjjectionable.    It  contains  six  grounds  of  appeal,  tlie        Id  IS. 

loilrth  of  which  is  •«  that  the  appellant  is  rated  for  bis     "_    _ 

^'^  The  Kmo 

premises  in  a  irreater  and  hicher  proportion  than  all        ^^mi 

,  o         «      a^  ^j^^  Jmiicet  4)f 

the  other  inhabitants  and  occupiers  whose  names  are  aortoi^K. 
mentioned  in  the  said  rate***  It  is  contended  that  this 
made  it  necessary  to  give  notice  to  all  those  other  inha- 
bitants and  occupiers,  amonnting  in  the  whole  to  the 
number  of  three  hundred  and  sixty-four  persons.  Bat 
that  is  not  necessary.  The  statute  43  Q.  3.  c.  23.  first 
gave  to  the  justices  the  power  of  amending  the  rate  ap- 
pealed against,  instead  of  altogether  quashing  it;  but 
required  the  grounds  of  the  appeal  to  be  stated,  atiH 
notice  to  be  given  to  the  parties  affected  by  the  appeal. 
60  thaft  wh^rethe  ground  is  that  A.^  B.f  or  C  are  un- 
der-rated, it  would  be  necessary  to  give  notice  to  those 
individuals:  but  #here  the  grounc  of  complaint  is, 
that  the  party  appealing  is  over-rated  in  respect  to  sil 
the  rest,  then  it  would  not  "be  necessary,  1)ecansethe 
alteration  sought  is  the  diminution  of  his  assessment 
only,  and-  the  rest  of  the  rate  remains  entire.  Then  as 
td  the  other  point, .  that  the  party  here  has  inserted  in 
ilia  second  notice  two  fresh  grounds  of  appeal,  the  in- 
{yreision  on  my  mind  is,  that  he  roust  at  the  county 
sessions  be  confined  to  the  same  grounds  of  objection  to 
the  rate -as  *he  took  at  the  borough  sessions:  for  the 
ibimer  court  is  in  the  nature  of  a  court  of  review,  and 
it  is  their  duty  to  examine  if  the  rate  can  be  supported 
on  the  grounds  decided'  upon  by  the  Court  below,  if 
that  were  not  so,  it  would  be  open  to  the  party  at  the 
thorough'  sessions  to  state  ady  illusory  grounds  of  ap» 
•  peri,  and  to  put  forth  his  whole  strength  by  surprize  at 
the  county  sessions.  Tfae  clause  therefore  whidi  directs 
that  tlie  party,  if  dissatisfied  with  the  decision  of  the 
U  u  S  borough 


6i6  CASES  IN  TRINITY  TERM 

ISia.        borough  maj^ateg  onhisGase^  tuoff  haoe  hUJwriker 

—        appeal  to  the  justices  of  the  county  ofSuffbltj  must,  by 

4^0imt        fair  construction  o(  hiw,  be  taken  to  give  a  forther 

^''^f f ow!  ^^  »PP«»If  bttt  ^y  <>^  *®  "™®  grounds  as  were  taken  bj 

the  borough  magistrates.     This  objection,  however, 

only  goes  to  a  part  of  the  notice ;  and  as  the  justices 

have  wrongly  decided  in  refusing  altogether  to  hear 

the  appeal,  the  rule  for  the  mandamus  must  be  made 

absolute. 

Abbott  J.  I  entirely  agree  in  what  has  Gdlen  from 
my  Brother  £aj^  on  the  two  first  points,  and  I  think 
also  that  the  party  can  only  enter  into  the  same  grounds 
of  appeal  at  the  county  sessions  which  he  took  at  the 
borough  sessions.  The  rule  therefore  sboold  be 
amended,  apd  made  absolute  for  a  mandamus  to  the 
justices  to  hear  the  appeal  against  the  three  rates  on  the 
first,  second,  fifth,  and  sixth  grounds  of  aiq>eaL 

HoLROYo  J.  I  am  of  the  same  opinion.  The  county 
sessions  are  to  re>try  the  same  matters  which  were  tri- 
able at  the  borough  sessions.  In  all  cases  of  new 
trials  or  of  error  the  court  of  appeal  looks  only  at  the 
original  proceedings.  There  may  however  be  fresh 
evidence  adduced.  The  notice  of  appeal  is  in  the  na- 
ture of  a  declaration,  and  must  be  the  same  on  both 
occasions.  Tben  the  appeal  to  the  county  sessicms 
must  here  be  confined  to  the  original  matter  of  com- 
plaint only. 

Rule  absolute  for  a  mandamus  to  hear 

the  appeal  on  the  first,  second,  fifth, 

^nd  sixtli  grounds. 
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A^/^   <^    ^^^^^^^^^^^4^ 


1818. 


MoR0ANs  against  Beidoes  and  Another.        Saiwday.     ^ 

A  CTION  against  the  defendanto,  late  sheriff  of  the  The  iheriiT 

county  of  Middlesex^  for  permitting  to  escape  one  aglinua^!^ 
Godfrey  Bamett  whom    he  had  arrested  on  mesne  "ho^^^c^'* 
process  at  the  suit  of  the  plaintiff.     Plea,  Notguiltyl  J|J' hIT tS»c  Sf "* 
At  the  trial  before -4 JA(?«  J.,  at  the  London  sktingft.  «>ntr»cting  the 

.  ^^    debt  had  repre- 

after  Hilary  term,  it  appeared  in  evidence,  that  a  writ  *«nted  himiclf 
.      .         .  ,  .       ^    »^'    r„  ,  .      ^  at  C?.^.;  Held, 

having  issued  against  Godfrey  Bamett^  at  the  suit  of  that  the  sheriff*, 

the  plaintiff  the  latter  sent  one  Davis  to  point  out  the  form'cd  ofl^oe 
person  of  the  defendant  to  the  sheriffs'  officer.    The  tStlVd 
sheriffs,  by  their  officer,  arrested  the  person  so  pointed  ^^/^^^  debtof 
out:    upon  enquiry  however,   he  turned  out  to  be  dy,  was  not 
Maurice  Bametif  a  brother  of  Godfrey  Bamett.    The  him,  tod  there- 
former  was  the  person  intended  to  be  arrested ;  he  had  J^'Jj^j^^^Jjj 
really  contracted  the  debt,  and  had  then  described  npt  He  against 

hiffl  for  la 

himself  as  Godfrey^  and  the  officer  was  informed  of  escape, 
these  circumstances,  and  was  desired  to  detain  him  in 
custody ;  but  he  refused  to  do  so  unless  the  plaintiff  would 
give  an  indemnity,  and  tliat  being  refused,  the  person 
in  custody  was  permitted  to  go  at  large.  Upon  these 
facts  it  was  urged,  that  as  Maurice  Bamett^  the  real 
debtor,  was  once  in  the  sheriff's  custody,  it  was  the 
duty  of  the  latter  to  detain  him,  although  ihe  writ 
iiisued  against  Godfrey  Bamett.  The  learned  Judge 
directed  the  jury  to  find  a  verdict  with  nominal 
damages  for  the  plaintiff,  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit  A  rule  for  that  purpose 
having  been  obtained  in  Easter  term,  < 

Marryat   and  Reader  now  shewed    cause.      This 
action  is  clearly  maintainable.    The  sheriff  having  in 

U  u  4  his  ' 
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1818.        his  custody  Mcturice  Bamett^  and  baviogbeeD  infermcd 

J!  that  be  had  described  bimaelf  by  the  name  mentioiied  in 

«X«n«^         the  writ,  suffin^  him  to  esoqie ;  and  the  pkintiff  is  there- 

JSkiooti*  

by  injured.    The  question  is,  whether  the  sheriff  be  not 

bound  to  arrest  a  person  described  in  the  writ  by  an  as- 
sumed name.  The  assumed  name  was  the  only  name 
by  which  he  was  known  to  the  plaintiff,  and  as  &r  as  the 
purposes  of  this  action  are  concerned,  must  be  taken 
to  be  his  real  or  reputed  name ;  for  if  the  debtor  had 
been  sued  by  that  name,  and  pleaded  in  abatement, 
the  fact  of  his  havingj  described  himself  by  that  name 
at  the  time  of  making  the  contract,  would  be  suffidcnt 
evidence  to  support  a  replication^  that  he  was  known 
as  well  by  one  name  as  the  other.  The  plaintiff  there^ 
fore  might  sue  him  by  that  name;  and  if  so^  the  sheriff 
would  be  justiBed  in  arresting  the  person  so  described 
by  that  assumed  name  in  the  writ ;  and  hia  liability  being 
co-extensive  with  his  protection,  he  was  bound  to 
^ecute  the  process  against  a  person'  whom  he  knev 
to  be  the  real  debtor,  but  who  was  described  in 
the  writ  by  an  assumed  name.  The  sheriff  being 
therefore  bound  to  arrest  him,  and  having  him  once 
in  his  custody,  was  guilty  of  negligence  in  suffering 
him  to  escape. 

Topping  and  D.  F.  JoneSy  contra.  The  declaration 
charges,  that  Godfrey  Bamett  was  indebted  to  plaintiff; 
'whereas  in  truth,  Maurice  Bamett  was  indebted:  it 
18  averred,  that  the  sheriff  took  and  arrested  Godfrey 
Burnett  i  whereas  hie  nevef  arrested  him,  but  Maurice 
Bamett.  The  evidence  therefore  does  not  support 
the  declaration,  and  the  plaintiff  ought  to  have  been 
nonsuited.  It  is  argued  however,  that  in  tliis  action 
1 6'  Maurice 
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Maurice  Bameii  U  Godfrey  Bameit,  and  th$t  the  181 8« 
sheriff  bavinff  been  informed  of  the  circumstanoes  of  — — 
the  case*  ought  to  have  treated  him  as. such,  and  ogmMU 
was  bound  to  execute  the  writ  as  against  him.  But 
Shadgctt  V.  Clipson  {n\  is  an  authority  to  shew,  that 
the  sheriff,  under  such  a  writ,  could  not  justify  the 
arrest  of  a  person  not  bearing  the  real  or  reputed 
name  mentioned  in  the  writ ;  and  Ccle  v.'  Hindson  (&), 
and  Scandooer  v.  Wame  (r),  are  to  the  same  e£fect«  In 
fosUr  (d),  it  is  laid  down,  that  if  there  be  a  mistake 
in  the  name  of  a  person  on  whom  the  process  is  to  be 
executed,  and  the  officer  exceed  his  authority  and  be 
Ijiilled,  this  will  amount  to  no  more  than  manslaughter 
in  the  person  whose  liberty  is  invaded.  Assuming, 
howler,  that  the  sheriff  under  the  special  circumstances 
^f  this  case  would  have  been  justified  in.  arresting 
Maurice  Baniett^  it  by  no  means  follows,  that  he  was 
bound  so  to  do;  and  it  is  incumbent  on  the  plaintiff 
to.  establish  that  he  has  made  himself  a  wrong-doer  by- 
a  breach  of  duty.  He  is  bound  to  arrest  the  person 
described  in  the  writ.  In  ordinary  cases  he  may  ac* 
quire  infcHrmation  as  to  the  identity  of  parties  described' 
by  a  reputed  name,  from  persons  within  his  bailiwick, 
having  no  interest  in  the  execution  of  the  process ;  but 
as  to  the  identity  of  a  person  described  only  by  a 
name  assumed  for  a  particular  purpose,  he  can  acquire 
information  only  from  the  party  in  whose  presence  the 
name  was  assumed,  and  that  would  generally  be  a 
person  interested  in  executing  the  process.  Is  the 
sheriff  bound  to  trust  to  information  coming  from  such 
u  source  ?  upon  the  truth  or  fidsehood  of  which  must 

(«)  8  Emu. 318.  ih)  6  r.  Je.  134. 

entirely 


B&IOOBl. 
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i8I8«  entirely  depend,  whether  he  be  guilty  of  a  tort  or  not; 
"'        or  even  in  case  of  death  entoing  firom  rpMstMioPy 

agMwu  whether  the  crfTence  would  be  murder  or  manslau^ter. 
The  sheriff  might  be  presumed  to  know  the  reputed 
names  of  all  the  persons  within  his  bailiwick ;  but  it  » 
certainly  impossible  that  he  should  be  oognissnt  of  & 
name  assumed  by  an  individual  for  a  particular  pur- 
pose: and  it  seems  unreasonable  that  his  liabifitf 
should  depend  upon  a  fact  not  only  not  within  his 
knowledge,  but  upon  which  in  most  cases  l;ie  cannot 
have  tliq  means  of  acquiring  certain  knowledge. 

Lord  Ellenborough  C.  J.  .  Where  a  party  has 
robrepresented  himself  and  taken  a  name  which  does 
not  belong  to  him,  it  is  not  permitted  to  him  to  take  ad- 
vantage of  his  own  wrongful  act,  so  as  to  enable  htm  to 
avoid  the  consequences  of  it :  for  a  mistake  induced 
by  his  own  affirmation  cannot  give  him  a  right  of 
action.  If,  therefore,  the  sheriff  had  in  this  case  de- 
tained Maurice  Barnett^  it  appears  to  me  that  he  mi^t 
have  justified  it,  in  case  that  person  had  brought  an 
action  for  the  false  imprisonment  against  him.  I  re< 
member  a  case  to  this  effect  before  Lord  LoNghbaroagi^ 
where  a  person  had  obtruded  himself  instead  of  another 
on  the  sheriff's  officers,  and  afterwards,  having  been 
arrested,  brought  an  action  against  them;  and  Loid 
Loughborough  held  that  it  would  not  lie.  I  dissented 
at  that  time  from  the  decision ;  but,  on  fuller  consider- 
ation, I  have  been  satisfied  that  that  case  was  rightly  . 
determined.  But  this  case  is  different.  The  questioii 
here  is  not  whether  the  sheri£^  in  case  he  had  kep% 
Maurice  Bamett  in  custody,  would  have  been  justified 
in  so  doing;  but,  whether  he  was  bound  sq  to  do:  be- 

causcy 
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causey  if  he  was  not  so  bound  to  act,  he  cannot  be        1813. 
liable  to  the  present  action.    And  I  think  that  he  was        *-— * 
not  so  bound  to  act.    If  we  were  to  hold  that  he  wa%      ^^/^^r 
we  should  place  him  in  a  situation  of  great  difficulty      Bbidge8% 
and  peril.    He  could  not  tell  whether  to  rely  safely  on 
the  assertions  of  the  one  party  or  the  other.     Then  if 
he  was  not  bound  to  detain  Maurice  Bartiett  in  his 
custody,  the  present  action  cannot  be  sustained ;  and  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Bayley  J.  I  am  of  the  same  opinion.  The  plaintiff 
in  this  case  might  certainly  have  proceeded  against 
Maurice  under  the  name  of  Godfrey  /  and  if  the  sheriff 
had  detained  him  in  custody  after  the  arrest,  he  would, 
under  the  circumstances  stated,  have  been  justified  in 
so  doing.  But  that  is  not  the  question  here.  The  real 
point  is,  was  the  sheriff  bound  so  to  act  ?  It  is  his  duty 
to  look  at  the  writ,  and  arrest  the  person  there  named, 
and  Maurice  Barnett  was  not  the  person  nanied  there. 
It  is  said  that  it  is  hard  on  the  plaintiff  to  lose  the  op- 
portunity of  arresting  his  debtor;  but  after  all  he  is 
not  free  from  blame.  It  was  his  fault  originally  in 
trusting:  a  man  whose  name  he  did  not  know,  which 
has  produced  all  the  inconvenience.  > 

Abbott  J.  I  am  of  the  same  opinion.  The 
question  made  at  the  trial  was,  whether  the  sheriff 
might  not,  under  this  warrant,  lawfully  have  ar- 
rested and  detained  Maurice  Barnett.  I  then  thought 
that  he  might,  and  I  think  so  still;  and  that  he 
might  have  justified,  in  an  action  for  the  fals6  impri- 
sonment, by  averring  that  the  party  arrested  was  called 
Godfrey :  for  the  name  by  which  he  has  designated 
himself  cannot  ns  afr^iinst  him  be  considered  other  than 
1 1  his 
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181€.  bb  true  name;  and  so  the  arrest  would  not  be  by  a 
"^""^  mistaken  name  as  in  the  case  cited  from  Foster.  But  I 
sgaimst  think  that  the  sheriff  was  not  bound  so  to  do.  He  is 
directed  by  the  warrant  to  arrest  GodfireyBamett^  and  he 
takes  a  man  whom  he  supposes  to  be  Go^irmf  BamOL 
He  is  then  informed,  and  the  information  turns  out  to 
be  true,  that  his  name  is  not  Crod/rey  but  Maurice. 
Then  although  he  might  lawfully  have  d|ptained  him,  he 
is  not  bound  bo  to  do;  for  if  he  did,  he  would  be  taking 
upon  himself  a  responsibility  which  the  law  does  not 
throw  upon  himi  and  which  mig^t,  in  case  of  resist* 
ance^  wher^  death  ensued,  raise  a  very  delicate  quefldaiL 
He  is  not  compellable  therefore  to  escpose  himself  to  this^ 
peril.  If  the  party  complaining  would  make  the  shenff 
liable,  he  must  go  further  in  his  allegations  and  proofs: 
he  should  state  and  prove  that  he  had  a  debt  due  from 
a  party  called  by  both  names,  and  that  he  so  told  the 
sheriff,  at  the  time  of  the  arrest  The  sheriff  might 
then  perhaps  be  bound  to  detain  him  in  custody,  and 
might  be  liable  for  an  escape.  But  here,  as  it  seems 
to  me,  he  might  lawfully  discharge  th^pers^m  arrested, 
and  the  rule  for  entering  a  nonsuit  must  therefore 
be  made  absolute. 

HoLROTD  J.  I  perfectly  agree  with  the  rest  of  the 
oourt  that  this  action  is  not  maintainable  agunst  the 
sheri£  Upon  an  issue  between  Maurice  Bameit  and 
the  plaintiff,  if  the  question  was,  whether  Maurice  was 
known  by  the  name  of  Godfirey,  the  circumstance  of 
having  given  his  name  as  Godfrey  would  be  sufficient  to 
decide  that  issue  against  bin :  but  as  between  apy  other 
person  and  the  plaintifl^  the  using,  of  the  name  npon 
we,  occasion  only  would  not  justify  sudi  a  conclusion. 

Aldiough 
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Althoagb  the  sheriff  may  be  presumed  to  know  die        1818* 

real  namesy  aiid  the  names  by  repatation  of  all  the  per* 

fOQs  within  his  bailiwiek,  yet  it  is  manifestly  impossible        ^^*^ 

that  he  should  know  a  man  by  a  name  which  he  haa 

assumed  upon  one  oocasion  only^ .  and  by  which  be  is 

not  generally  known.     Here  Maurice  would  have  been 

guilty  of  forgery  if  he  had  signed  the  name  of  Qodfrejf 

to  a  bill  of  exchange:   although  if  Godfrey  waa  the 

name  by  whicl^  he  was  generally  known,  he  would  only 

have  been  guilty  of  a  fraud.   When  therefore  the  sheriff 

found  that  he  had  arrested  a  man  not  known  by  the  name 

of  Godfret/j  and  whose  name  was  Maurice^  although  he 

might  have  been  justified  in  detaining  bim^  still  he  was 

not  bound  to. do  sq  at  his  peril. 

9fale  absolute  for  entering  nonsuit 


j£UNE  agahist  Ward.  Sahir^, 

^  Ma;  30th.    " 

AUCTION  against  defendant  as  acceptor  of  a  bill  of  Where  a  bill  of 

exchange  for  150/.  drawn  hyJ.G.  upon  the  de-  prese'oted  and 
fendant,  in  favour  of  the  plaintiff  Jeune.  At  the  trial  Mce^y^n^ 
at  the  London  sittings  after  Hilan^  term,  before  Lord  ^^^^^^. 

EttenborougA  C.  J.,   it  appeared  that  the  diefendant,  fcn«l*nt,but 

;  ^  ,  >  «  .,  remmiDcd  ifter^ 
together  with  another  person  of  the  name  of  Smbbin^  wards  fort  cos- 
was  the  co-executor  of  the  will  of  a  Mrs.  Leake^  under  of  time  inhlT 
which  the  drawer  docyrey  was  entitled  to  a  legacy  of  Suimiter/dl" 
200/.  on  his  coming  of  age.  In  consequence  of  this,  «  W*b**^h"°* 
Godfrey^  on  the  28th  May  18 17,  drew  the  bill  on  d^  Joiticcs,  dinen- 

1.     1         .     ^  -    t        1   -     .^  -...      tienie  Lord  «/- 

fendant  m  favour  of  the  plamti^  as  a  payment  of  his  UtAmmghC},^ 
bill  for  goods  sold  and  delivered.  The  plaintiff  who  antwasnoc"  " 
lived  in  London^  went  over  on  the  29th  -8%,  to  the  te*,']J^£jJ^ 

defendant's  «h««>5U. 
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1818.  defendant's  house  in  the  country,  with  the  hSJU  fOid 

■  there  left  it  for  the  purixMe  of  being  accepted,  bot  it 

^ahst  did  not  very  cleariy  appear  what  then  passed  between 


^; 
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the  plaintiff  and  the  defendant*  At  a  subsequent 
period,  however,  in  Jime,  the  plabtiff  called  on  Mr. 
Sgerton,  the  agent  for  the  defendant  in  London^  and 
introduced  himself  to  him  by  producing  a  letter  fiiom 
the  defendant,  and  begged  his  assistance  towards  en- 
abling him  to  obtain  payment  of  the  bill  from  the 
drawer.  He  then  stated,  that  he  had  been  before  with 
the  bill  to  the  defendant,  and  that  the  defendant  had 
refused  to  accept  it  Mr.  Egerton  told  him  that  de- 
fendant had  done  very  right  in  refiising  to  accept  the 
bill;  that  Go^ey  was,  on  the  5th  Jufy  to  receive  his 
ItgBcys  and  that  he  leoommendad  plaintiff  then  to  at- 
tend in  order  to  secure  the  payment  of  the  bilL  Ac- 
cordingly, on  the  5th  Jitb^  the  plaintiff  attended;  but, 
owing  to  some  dispute  as  to  the  stamp  for  the  receipt 
of  the  legacy,  it  was  not  paid  on  that  day,  Qodfrey  then 
refiising  to  receive  it  It  was  afterwards  paid  to  him. 
Thie  plaintiff  gave  also  in  evidence  a  letter  of  tfae'de- 
fendant's,  in  answer  to  an  application  for  the  bill,  which 
stated  that  having  been  applied  to  by  the  mother  of  the 
drawer  to  give  up  the  bill  to  them,  which,  during  all 
this  period,  had  remained  in  his  hands,  he  had,  to  avoid 
further  trouble,  destroyed  it*  This  case  having  been 
proved.  Lord  EUenborough  C.  J.  was  of  opinion,  that  it 
amounted  in  law  to  an  acceptance  of  the  bill  by  the 
defendant;  and  durected  the  jury  to  find  a  verdict  for 
the  plaintiff. 

Topping  having  in  last  term  obtained  a  rule  nisi  for 
setting,  aside  this  verdict,  and  for  a  new  trial, 

Gwwy 


Warp. 
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Qtamey  now  shewed  cause.  This  condact  of  the  1818. 
defendimt  amounted  to  an  acceptance.  For,  first,  he  — 
retained  the  bill  beyond  a  reasonable  time.  The  bill  (gainst 
was  left  with  him  for  acceptance  on  29th  May^  and  it 
remained  with  him  till  9th  Julifj  when  the  defendant 
destroyed  it.  The  principle  laid  down  in  Harvey  v. 
Martin  {a)  must  govern  this  case.  There  a  person*  to 
whom  a  bill  of  exchange  had  been  transmitted  for  ac- 
ceptance^ retained  it  for  some  time  in  his  hands.  The 
plaintiff  wrote  to  know  what  had  become  of  it,  and  then 
the  defendant,  who  said  that  he  had  retained  it  because 
he  had  intended  to  accept  it,  declined  accepting  the  bill. 
But  that  retention  of  the  bill  amounted  in  law  to,  and 
was  held  to  be,  an  acceptance.  So  here  the  retaining 
of  this  bill,  which  was  left  for  acceptance,  for  so  long  a 
period,  makes  the  defendant  liable.  And  besides,  there 
18  here  the  additional  fact  of  the  destruction  of  the  bill. 
By  that  act  the  defendant  prevented  the  plaintiff  from 
ever  suing  the  drawer.  That  falls  within  the  case  of 
Trimmer  v.  Oddy  (ft),  where  Lord  Kenyan  lays  it  down, 
that  if  a  party  put  upon  a  bill  that  which  essentially 
injures  and  de&ces  it,  that  makes  him  liable  as  ac- 
ceptor. Here  the  case  is  much  stronger,  for  the  party 
lias  not  merely  defaced  and  essentially  injured  the  bill, 
but  has  actually  destroyed  it.  The  verdict  therefore  is 
right. 

•  Topping  and  Gaselee,  in  support  of  the  rule.  There 
*is  one  fact  which  materially  distinguishes  this  case  from 
all  those  which  have  been  cited,  viz.  that  here  there  is 
an  absolute  refusal  to  accept,  given  originally  by  the 

{a)  I  Campb.  425.  n. 

(^f  Guildball  sittings,  i8o3,  Cbtttj  onJBiils  of£x(b.  x6o. 

t  defendant; 
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1818.  defendant ;  and  no  case  can  be  found  wher^  after  neb 
T^  refusal  to  accept*  a  retaining  of  the  bill  has  been  held 
««te  to  be  an  acoepCance.  In  Harv^  ▼•  Martin  the  jadg- 
inent  of  the  Court  turns  entirely  on  the  ground  of  the 
usual  course  of  dealing  between  the  parties^  there  hainiig 
been  instructions  to  transmit  the  bill%  &c.  wbox  so- 
cepted)  to  the  agent  oiHaroey;  but  here  there  is  no 
usual  course  of  dealing,  for  this  is  an  insulated  trsosso- 
tion  between  the  plaintiff  and  defeodant,  and  that  csae 
therefore  does  not  apply.  Trimmer  ▼•  Oddy^  and  Bea- 
tinck  ▼•  Dorrim  {a\  and  Thomion  ▼•  Dick  {b\  proceed 
upon  a  different  principle:  there  the  acceptor  hsring 
once  accepted)  was  not  permitted  to  cancel  or  revoke 
his  acceptance,  and  such  cancellation  was  held  to  make 
no  difierence:  but  the  liability  was  heU  tooontiDue 
as  if  the  acceptance  had  renuiined  on  the  &oe  of  the 
bilL  Here^  however,  there  was  not  any  acceptance, 
but  on  the  contrary  a  refusal  to  accept  The  case  of 
Oaoey  v.  Doibin  {c)  is  a  decisive  authority  against  this 
terdict,  and  is  almost  precisely  similar  ia  its  cTrcom- 
•tances  to  the  present  case.  Besides^  it  is  clear  from  the 
pkuntiff's  own  conduct,  that  be  did  not  consider  the  de- 
fendant liable,  at  a  period  long  subsequent  to  the  time 
when  the  bill  was  left.  For  he  attended  inEgerton^^  chsm- 
<«.  bers  at  the  end  otjune^  for  the  purpose  of  getting  pay- 
ment from  the  drawer.  That,  however,  was  liot  necessaiy, 
if  the  defendant  was  ,then  liable  as  acceptor.  Then  the 
destruction  of  the  bill  cannot  amount  to  an  acceptance. 
It  may,  perhaps,  be  the  ground  of  an  action  against 
the  defendant,  but  he  cannot  in  consequence  of  that  ad 
"be  charged  as  acceptor :  for  in  that  character  be  can 
only  be  liable  by  the  custom  of  marchants,  and  by  that 
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Custom  the  destrQCtion  of  it  bill  does  not  amount  to  an       «?1  S18. 
^acceptance  "' 

'^  JtUllE 

Lord  Ellenborouoh  C.  J.     I  do  not  recollect  that       •w*»'>- 
^any  question  was  made  at  the  trial  as  to  the  correctness 
rof  GoulcTs  evidence.     His   statement  -was,   that    the 
-bill  in  this  case  was  originally  left  with  the  defendant 
for  acceptance,   and  by  the  defendant's  own  letter  it 
^afterwards  appeared  that  the  bill  had  been  destroyed  by 
him.     I  certainly  at  that  time  proceeded  on  the  grqund 
.that  it  was  the  ordinary  and  recognized  cnstom  of  mer- 
, chants,,  that  when  a  bill  has  been  left  for  acceptance, 
.if  after  a  reasonable  time  has  expired  (and  here  a  rea- 
sonable time  bad  expired)  the  party  omitted  to- return 
^tbe  bill,  he  must  be  considered  as  having  retained  at  for 
jacceptance*    This  case  goes  still  further }  for  here  the 
tdefendant  by  bis  own  act  puts  it  wholly  out  of  his 
power  ever  to  return  it,  and  thereby  deprived'  tlie 
.holder,  (there  being  no  power  of  recreating  the  bill,)  of 
•the  advantage  of  being  able  to  prove  the  band-writing 
,of  the  drawer.   In  such  a  case  I  have  always  Considered 
.it  as  a  matter  of  course  that  such  retention  and  destruc- 
tiqn  of  a  bill  of  exchange  was  tantamount  to  an  abso- 
lute refusal  to  redeliver  it,  and  was  therefc»re,  in  point 
,of  law,  an  acceptance.     But  it  is  contended  that  no 
'case  can  be  cited,  which  goes  so  far  as  this  proposi- 
«tion.      The  principle  laid  down  .by  Lord  Ketofim  in 
xTnmmer  v,  Oddy^   seems  to  roe  to  govern   this  case. 
«That  decision,  I  well  remember,   made  a  consider- 
•able  impression  on  my  mind.     Li  the  ordinary  course 
.of  business,  when  a  bill  is  left  with  the  acceptor,  he  is 
.to  consider  whether  he  will  accept  it  or  return  ic     If 
'he,  without  saying  any  thing,  retains  it  in  his  .hands, 
t.:VoL.  I.  Xx  the 
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l»18.  tli6Wllwiipmiiiii«thiiftbel»td0Mt!kaftte 
*j^  the  bill  was  Ieft»  and  which  is  for  the  benefit  of  the 
mt^Msi  party  leaving  the  bill^  vis.  that  he  has  accepted  it. 
Here^  however^  H  is  said  dmt  tVard  absohitdy  refosed 
lb  acc^,  and  it  h  contended  that  that  circumstanoe 
nakes  the  difference.  Bnt  the  period  when  he  didthb 
does  no(  distinctly  appear,  k  might  be  aiier  a  reason- 
dlde  time  had  elapsed.  Suppose  die  bill  dellrered  ti^ 
kirn  oir  the  apth  Jfoy/  the  meeting  of  ^gerion  and 
Jeune  was  not  till  the  end  of  Jbie,  and  the  bBl  was  not 
destroyed  till  the  ptb  ctjufyk  Then  a  reasonable  dae 
might  have  elapsed  before  the  refusal  took  places  and  n^ 
reasonable  time  did  at  all'  events  ekq>se  before  the  d»- 
stroction.  Ifso^thebillwasinpoBitoflawthenaooepteS 
by  ff^im/f  and  the  acceptance  eodd  not  afterwards  be 
TCtmcted.  If  indeed  the  bill  had  not  originally  bean 
hA  for  acceptance^  the  whole  ease  ceitably  would  fidl 
to  the  ground.  But  I  think  it  dearly  appears  from  tk^ 
evidence  that  it  was  so  foft^  and  the  defendant  nor 
having  in  a  reasonable  time  notified  his  refiiaal  to  ntf* 
eept,  and  having  ultimately  destroyed  the  bill,  nost, 
as  it  seems  to  me,  be  hdd  liable  ibr  it  as  the  acceptor. 
i  think,  therefore,  that  this  rule  must  be  dischai^ed. 

Baylkt  J.  I  aa  not  pi>epa»ed  to  say  that  the  de- 
fondant  can,  in  the  present  case,  be  oonsidered  as  ^le 
aco^or  of  this  bill.  The  bill,  as  it  appears  from  the 
evidence^  was  drawn  on  the  28th  May,  by  Godfrt^  on 
the  defendant,  and  wea  payable  at  sight.  And  on  the 
19th  May  the  plaintifi^,  having  gone  down  from  Loniam 
to  the  defendant's  honW  in  the  country  for  that  pofpoee, 
made  an  application  to  him  either  for  payment  or  ae- 
oc|Hanoeof  the  bill;  but  it  is.  not  otear  for  wfaidi  of 
i4  'ilieso 


A«D. 
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theie  two^  the  appHcalioki  wa«  macte.     No  payment  is        lSlfi< 
then  made,  nor  i»  there  any  reason  to  suppose  that  any 
aoosptance  was  then  given.    For  soine  reason,  hoveever, 
whidi  does  not  appear,  the  bill  was  then  left  in  the 
possession  of  the  defendant^  where  it  remained,  till  thei 
9th  My,  thft  time  when  it  was  ultimately  destroyed. 
Where  a  bill  i%  in  the  usual  course  of  business,  left  fov^ 
acoqrtance  it  is  the  duty  of  the  party  who  leaves  it  tot 
sail  again  fiur  it,  and  to  inquire  whether  it  has  been 
aoospted  or  not.    It  is  not,  as  it  seems  to  me^  the  duty^^ 
of  the  other  person  to  send  it  to  him,  unless,  as  in  tha. 
case  cited  of  Hare&f  v.  Martin^  there  is  a  usual  cours% 
of  dealing  between  the  particular  individuals  concernedi 
so  to  do.    Here  the  party  who  left  the  bill  does  not 
appear  ever  to  have  called  or  sent  for  it;  and  that. mar 
tonally  afibcta  the  present  case.    I  forbear  to  say,  aft*, 
present,  what  would  be  my  judgment  on  the  eflfect  of  a 
destruction  of  the  uistrument  by  the  party  with  whomu 
it  was  I^ft  for  acceptance,  within  the  reasonable  timoi 
during  which  the  other  party  might  expect  an  accept- 
ance of  the  bill.     If  a  party  says  he  has  destroyed  the. 
bill,  and  ^that  he  will  not  accept  it,  such  destructioa 
might  probably  subject  him  to  an  action  of  trover  for 
the  bill;  but  I  cannot  think  that  it  would  amount  to 
an  acceptance  of  it     For  what  is  an  acceptance  ?  It  is. 
an  engagement  of  the  one  party  acceding  to  tlie  prqpo-* 
•ition  of  the  other;  and  it  would  be  very  strange  indeed 
if  a  refusal  on  his  part  could  in  law  be  deemed  an  ac- 
eeding  to  the  proposition.     But  I  givc^no  judgment  on 
this  point;  for  the  facts  here  do  not  warrant  the  con- 
elusion  that  the  bill  was  destroyed  by  the  defendant 
during  the  period  when  the  plaintiff  could  consider  it 
as  leoMUiAig  for  acceptance.    It  appears  that  at  th^ 
X  X  2  end 
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181 8. '       ef^d  of  Jme  the  plaintiff  called  on  Egertofh.  and  iotifo-. 
duced  himself  to  bim  by  producing  a  letter  firom  the 
defendant.     All  the  circumstances  which  then  cvne 
out  shew  plainly  that  this  whole  transaction  was  an  in- 
sulated one  between  the  parties,  and  that  there  was  no 
course  of  dealing  between  them ;  for  the  drawer  Godfr^ 
was  entitled  to  a  legacy^  and  on  that  ground  alone  it 
uTas  that  he  drew  on  fVard,  the  executor.     The  plain-. 
tiff  then  tells  ^erUm  that,  the  defendant  had  refused  to 
accept  the  bill.    He  does,  not  complain  that  the  billjbd 
been  kept  by  him  for  an  unreasonable  time,  but  applies 
to  Egertan  for  his  assbtance  in  obtwiing  the  money. 
EgerUm  tells  the  plaintiff  that  JVardhaii  done  right  in  so 
refusing)  and  informs  him-  that  on  the  5th  My ^  God- 
Jreyyfill  receive  his  l^acy.    On  that  day  all  the  parties 
attend,  but  the  money  due  on  the  bill  does  not  appear 
to  have  been  paid.    Then  after  all  this,  on  the  9th  J«ffy, 
the  defendant  writes  to  the  plaintiff  that  he  has  de- 
stroyed the  bill.     Now  if  that  were  a  wrongful  destruc- 
tion by  him,  trover  would  lie  against  him,  and  he  would 
in  that  form  of  action  be  subject  to  pay,  not  the  whole 
bill  as  the  acceptor  of  it,  but  only  such  damages  as  the 
party  really  sustained  by  this  destruction.     For  if  the 
drawer  were  a  solvent  person  he  would  still  be  liable, 
and  might  pay  the  bill,  either  in  the  whole  or  in  parL 
If,  on  the  other  hand,  the  destruction  was  excusable 
from  the  circumstances  of  th&  case,  as  if  it  appeared 
that  the  plaintiff  had  treated  the  bill  as  of  no  import- 
ance, and  had  shewn  his  intention  of  relying  not  on  the 
bill,,  but  on  the  original  consideration,  then  that  would 
perliaps  afford  to  the  defendant  an  answer  even  to  the 
action  of  trover.     But  at'  all  events,  either,  in  the  one 
case  or  the  other,  the  destruction  cannot,  as  it  seems  to^ 
10  me. 
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me,  amount  to  an  acceptance  of  the  bill  by  the  defend-  1818. 
ant.  I  think,  therefore,  that  this  rule  shonld  be  made  7^^ 
absolute.  ,*}?*'«' 

Abbott  J.    I  am  not  able  to  satisfy  my  mind  that, 
under  the  circumstances  of  this  case^  the  defendant  is 
liable  as  acceptor.     There  is  no  case  similar  in  its  facts 
to  this;  for  this  transaction  is  out  of  the  course  of  the 
ordinary  dealing  between  merchants.     It  appears  that 
the  defendant  was  one  of  two  executors  to  a  will,  under 
.  which  Godfrey  was  entitled  to  a  legacy  of  200/.,  on  the 
credit  of  which  he  drew  the  biir  in  question.      The 
plaintiff  docs  not  send  the  bill  by  the  post,  or  to  any 
agent  in  the  country,  but  goes  himself  with  it,   and 
returns  without  it ;  then,  at  the  end  of  the  month  of 
Junej  he  introduces  himself  by  a  letter  to  Egerion^  aiid 
desires  his  assistance  to   secure  the  payment  of  the 
money.     The  bill,  too,  which  was  drawn  on  the  28th 
May^  must  have  been  placed  by  the  plaintiff  in  the 
defendant's  hands  in  the  beginning  otjinie,  and  the 
whole  transaction  ought  to  have  been  completed  early 
in  that  month.    We  then  find  that  the  plaintiff,  even 
at  the  end  of  that  month,  does  not  rely  on  the  deten- 
tion of  the  bill  having  amounted  in  law  to  an  accept- 
ance, but  requests  Egerton  to  help  him  to  get  the  mo- 
ney from  Godfrey^  which  could  not  have  been  necessary 
if  Ward  had  then  been  liable.     Now  the  account  of  the 
witnesses,  both  on  one  side  and  on  the  other,  is  this: 
Gmdd  says  that   Ward  admitted  that  the  bill  was  left 
with  him  for  acceptance ;  and  Egerton  states  diat  the 
plaintiff  told  him  that  Ward  had  refused   to  accept 
the  bilL    And  in  fact  the  plaintiff  does  not  then  seem 
to  have  considered  the  defendant  liable  to  him ;  and  I 
X  X  3  cannot 
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IBIB.  OHinot  infer  that  the  defendant,  l^  TetaiiMi}gtlie4nli, 
had  then  made  hiniMlf  liable  aft  acceptor.  And  if 
be  was  not  then  liable,  I  do  not  think  the  suhagqwat 
^^^'  destruction  of  the  bill  would  make  him  so.  I  look 
with  the  greatest  anxiety  at  these  cases  of  ccmstructiTe 
eoeeptance ;  for  /every  decision  of  that  kind  intredvcis 
itncertainty  upon  a  subject  where  the  public  interest 
tequires  that  die  greatest  certainty  dH>okl  prevaiL  If 
indeed  it  were  res  integra  it  would  be  most  deshaUe 
that  the  liability  of  the  ncoeptor  should  be  confined  to 
tike  case  of  an  actyal  acceptance  on  the  face  of  the  bUl 
I  own.  that  I  wish  die  rule  bad  beoh  ao  laid  4om 
originally. 

HoLHOYD  J.    It  seems  to  me  that  there  is  oonfiiiler- 
aUe  doubt  upon  the  present  question,     I  have  alvays 

.  uderstood  that  where  a  bill  is  left  lor  aoceptanoe,  and 
is  not  returned  when  called  for,  and  any  act  of  owner- 
dkip  has  been  exercised  with  respect  to  the  bill  by  Ae 
party  with  whom  it  was  left  for  acceptance^  tkat  it 
amounted  to  an  acceptance*  But  I  cannot  say  tfastihe 
mere  non-return  of  the  bill,  unaccompanied  willi  tf^ 
4iot  of  disposing  of  it,  is  so.  In  this  caae,  wheie  ihefe 
was  a  previous  refusal,  and  where  the  pkiBtiff  himaelf, 
at  the  end  oijune^  seems  not  to  have  considered  the 
defendant  liable,  I  do  not  think  that  the  subsequent 

,  destruction  of  the  bill  would  mi^e  him  answeraUe  sb 
aoceptor.  But,  at  all  events,  I  think  there  shouU  be  ;i 
new  trial  in  this  case,  in  order  that  these  fiurts  nugri  if 
.necessary,  be  put  upon  the  record,  and  the  caae  be  fur- 
ther considered  in  a  court  of  error. 

{Lulejfaofailc. 
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^  .  JtmeuU 

nrHlS  cause  was  referred  by  an  order  of  nisi  prius;    a  ipecUl  jurf 

the  costs  of  the  cause  were  directed  to  abid^  the   obuincd.  on 
iterdict,  and  the  costs  of  the  reference  and  of  the  special   the  defeiMUnt^ 


jury  were  left  in  the  discretion  of  tb<  arbitrator,  who  by    nL^cdHmnT 
his  award  ordered  a  verdict  to  be  entered  for  the  plaintiff  ^.^f^r^ 
for  pact  of  his  demand,  but  that  he  should  pay  the   thcooasof 

■^  .  ■    '  the  caote  were 

coats  of  the. reference  and  special  juty.    Tht  q^ecial  toahidetbc 

jwy  had  been  obtained  vpou  the  motion  of  the  dffimdant.  the  co»ts  of  the 

ScarleU  obtained  a  rule  for  settmg  aside  the  award  Jhl7,!icWjll,^' 

pro  tanto;  on  the  ground  that  as  the  special  jury  had  "^^^^^^f^"^ 

been  obtained  by  the  defendant,  and  the  plaintiff  had  a  ;r^>^\<^* 

,  - ,  Held,  that 

'vcgndict,  that  a  Judge  at  nisi  prios  comd  not  have  the  trbitntor 

deprived  the  latter  of  hb  costs;  and  that  it  was  Uie  directing  a 

intention  of  the  parties  to  give  to  the  arbitrator  the  pialuir,''lJ^4 

^ane  power  only  that  would  otherwise  be  exerciasd  by  |hJ^i}*^y"h^ 

the  Judoe*  ^^*^'  ^'  ^* 

Bichardson  now  shewed  cause.  The  costs  of  the 
special  jury  are  expressly  left  in  the  discretion  of  the 
arbitrator,  and  he  has  exercised  it  by  awarding  that 
they  should  be  paid  by  the  platntiflT:  he  has  therefore 
not  exceeded  the  authority  entrusted  to  him^  and  the 
award  is  good* 

The  Court,  however,  thought  diat  the  fair  meaning 
ef  the  submission  was,  that  the  arbitrator  should  have 
the  power  of  allowing  the  costs  of  the  special  jury  as  -^ 

costs  in  the  cause,  if  the  party  who  moved  for  the  same 

were  to  succeed. 

Rule  absolttla.! 
Xx  4 
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D£  Tastbt  against  Shaw  and  Others. 
scing  in-         A  CTION  on  a  policy  of  insurance  against  defiendanti 

'  -cd  In  his        ./x   _,      .       .       ^-  «       T  -*•».  T    t  n     *  1 

vidual  c»-  Benjamin  Shaw,  Stephen  Nicholson  Barbery  and 

f.linuide^  ^i^i^^  Houstoun^  executors  and  executrix  of  cymes' 

T<cirirait  Henry  Houstoun.     Plea,  that  by  indentare  made  be-. 

rner,  in  «  tween  the  Said  James  Henry  Houstoun  of  the  first  pArt, 

II  of  money, 

r.mount  of     Sir  John  Parings  Bart,  the  said  Benjamin  Shaw,  aod 
:  a  be  eiactV    Stephen  Nicholson  Barber,    and  the  said  James  Henry 

•  ^'nanu'lo       Houstouu,  by  descriptions  of  Sir  J.  P.,  Bart,  JB.&, 
thin  debts/  '^^  ^-  ^-^  •"^  *®  "^'*^  J.H.H.,  of  CotwAjB,  bankets 

*  !  such  other    and*  copartners,  of  the  second  part,  and  one  Oliver  VUL, 

•  ts  as  shbuld' 

t   ^^;qaently  of  the  third  part,  after  rjeciting,  amongst  other  things, 

.  \  without  that  the  said  James  Henry,  in  his  individual  capacity  of 

;  ^'^r^grJaf'"*  a  merchant,  was  indebted  to  the  said  Sir  J.P^  B,S^ 

.  ')%  and  ^^  2^^  n    0D(]  j^  fj^  ff   jn  ^  considerable  sum  of  money, 

^  vtng  con*      •  '  '  ' 

ctcd  further    ^^e  amount  of  which  could  not  then  be  exactly  aic»- 

.  *hts  tnbfc-  * 

.  .nttothe  taiucd;  and  that  the  said  J.  H.H.  might  become  in- 
t  :deed:  Held,  debted  to  them  Ji} 'further  spms  of  money;  find  that 
!  ors,  twVof  ^or  securing  to  the  said  Sir  J.  P.,  B,  S.,  S.  N.  B^ 
'  rilTew  i^ihc  and  J*  H, //.  the  payment  of  the  said  debt  or  sum  of 
'  vjie  of  trade,  nioncy  then  due  or  owing,  or  which  might  become  due 
,   'icr  of  these    aiid  owing  to  them  from  the  said  J-  H.  Houstoun,  he 

('  'its  by  way 

. !  retainer,  or  had  assigned  certain  property  therein  described  to  a 
iVspecUlty  trustee.  The  plea  then  stated  the  following  covenant: 
^"^^^  And  the  said  James  H.  Houstoun  did  thereby  for  him- 

self, his  heirs,  executors,  and  administrators,  covenant, 
promise,  aud  agree  with  and  to  the  said  Sir «/.  P.)  B,  &, 
S.  N^  J3«,  apd  J.,H.  Houstoun,  their  executors,  adminir 
strators,  and  assigns,  that  he  the  said  Jl  JI,  Houstmm, 
hts;)ieir8,  &c.\should  and  would  on  demand  well  snd 

truly 
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tnUj  pay  or  cause  to  be  paid  unito  the  said  Sir  J.  P.,        1618* 
A  iSL,  S.  JV.  Barber^  and  J.  fl".  Houstoun^  their  exe-        — — 
cutorsy  administrators,  and  assigns,  the  said  debt  or         ^(mft 
sum  of  money  then  due  and  owing,  and  also  all  and 
every  sum  and  sums  of  money  which  at  any  time  there- 
after should  become  due  and  owing  to  them  from  the 
said  J»  H.  Hoiistaun  as  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  the  said  indenture.     The 
plea  then  stated,  that  the  said  sum  of  money  wherein 
the  said  J.  Henry  Hiiustoun  was  so  indebted  to  the  said 
Sir  J,P.y  B.S.J    S.N.,    and  J.H^  at  the   time   of 
making  the  said  indenture,  then  and  there  amounted  to 
a  large  sum  of  money,  to  wit,  the  sum  of  100,000/.; 
and  that  he  the  said  J.  Henry  afterwards  and  in  his 
lifetime,  to  wit,  on  the  said  19th  day  of  August^  in  the 
year  of  our  Lord  1812,  and  on  divers  other  days  and 
times  between  that  day  and  the  death  of  him  the  said 
J.  Henry^  at,  &&,  became  indebted  to  the  said  Sit 
J.  P.,  B.  5.,  S.  N.f  and  J.  H.  Houstoun,  in  divers  other 
large  sums  of  money,  amounting  in  the  whole  to  an- 
other large  sum  of  money,  to  wit,  the  further  sum  of 
100,000/.,  which  said  several  sums  of  money,  and  each 
of  them,  and  every  part  thereof,  were  due  and  unpaid  at 
the  time  of  the  death  of  the  said  J.  Henry^  and  now  are 
due  and  owing  to  the  said  Sir  cZ  P.,  B.  &,  and  S.  N., 
to  wit,  at,  &&     The  plea  then  stated,  that  defendants 
had  fully  administered  all  and  lingular  the  goods  and 
chattels  which  were  of  the  said  J.  Henry  at  the  time  of 
his  decease,  which  had  come  to  their  hands  as  exe* 
cutors  and  executrix,  to  be  administered,  except  goods 
and  chattels,   to  the  value  of  100/.,   to  wit,  at,  &c« 
And  that  they  have  not,  nor  on  the  day  of  exhibiting 
of  the  bill  of  the  said  Fermin  in  his  behalf  or  at  any 

time 
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181S.  time  tinoe^  bad  any  goods  or  cbatteh  whidi  were  of  die 
ntoA  James  Henry  at  the  time  of  his  death  in  their  faands^ 
to  be  administered,  except  the  said  goods  and  chatteb 
to  iSskt  Talue  of  xoof.,  which  are  not  sufficient  to  psy 
and  satisfy  the  said  sum  of  too,ooof.y  and  ioo,oooL|  to 
Aot  and  owing  to  the  said  Sir  J.  Perringt  Befgarnhj 
icnd  Stephen  Nicholson  as  aforesaid,  and  which  are 
dwrged  and  bound  to  the  payment  and  satis&cdoB 
thereof.  And  this,  ftc  The  second  plea  was  confined 
to  Ae  d^  due  at  the  time  of  execating  the  deed.  To 
dtese  pleas  there  was  a  general  demurrer  andjmdeiv 
and  Che  case  was  argued  in  last  Mkhadmas  term  by 

Utikdalet  in  support  of  the  demurrer.  This  is  not 
ao  outstanding  specialty  debt  which  can  be  enforced 
flgainst  the  executors  in  a  court  of  law :  and  therefiire 
Aey  cannpt  be  permitted  in  this  court  to  plead  this  by 
way  of  retainer*  During  the  lifetime  of  the  testator  he 
could  not  have  been  sued  upon  this  covenant,  beoaue 
faecould  not  maintain  an  action  against  himsdl^  and  if 
that  be  so,  his  sunriTing  partners  cannot  after  his  death 
laaiotain  ra  actioa  against  his  executors.  ItagaU  v« 
Ftm  Millingen(a)f  and  Bosanfuetr.  Wrqy{b),  are  a«- 
tborlties  in  poinL  This  ,is  therefore  no  more  than  aa 
eatable  debt,  which  the  law  will  not  notice,  and  the 
parties  therefore  should  seek  their  .remedy  in  thoee 
courts  where  the  interest  of  all  the  creditors  will  be 
taken  into  consideration* 

Gaseleej  contra.  An  executor  may  retain  for  any 
d^t,  the  payment  of  which  can  be  enforced ;  and  it  is 
by  no  means  true^  jis  a  general  proposition,  that  courts 

(^1  ff9t.&  PtiiL  114.  n.  W  ^  tmm. 

of 
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«>f  liiw  m\l  ^Hot  notice  an  -oqiaiiable  debt    PiiMmer  ^        l«l®. 
MtbrckOfU  (^)  is  an  aaliKirity  to  shew  that  «  ooon  of  '"^ 

liiw  wiH  hiok  to  an  equitable  debt;  and  in  Skqj^  v«  ^^my/ 
f\pwett  (b)  it  is  laid  down,  that  executors  «re  bound  to 
tfAse  the  sanie  notice  of  a  decree  in  equity  ns  of  a  jud^ 
ment  at  common  law.  In  Laney.  €a9e^{c)  ^  it  woe 
lioIc]«n,  that  a  marriage  trust  for  securing  a  psofision  <• 
die  wMe  might  be  given  in  evidence  by  her  on  a  plea  ^ 
ptene  admjnistravit,  in  an  action  brought  against  her 
aa  executrix ;  and  that  she  might  retwn  out  of  the  per* 
'•cmnl  ussets  so  much  as  was. equal  to  the  damages  sus- 
tained  by  the  breach  of  covenant."  In  that  case  the 
legal  debturas  due  to  the  irtutee^  and  the  executrix  had 
only  a  debt  in  equity.  In  ToUer^s  Law  of  Executors  {d^ 
it  is  laid  down,  that  an  executor  has  an  anthority  to 
retain  wherever  he  might  have  been  sued  or  have  paid 
the  debt.  And  fVeeks  v.  Gore  (^),  and  Waring  v.  Am» 
vers  {f\  are  cases  in  illustration  of  thia  prrpcipte. 
Now  it  is  clear  in  this  case  that  the  executors  mx^tA  be 
sued  in  equity^  and  they  certainly  would  have  been 
jostled  in  paying  the  debt  that  has  accrued  due  in 
consequence  of  this  breach  of  covenant.  This  then 
being  a  debt  of  which  payment  might  be  enforced, 
and  which  the  executors  would  have  been  justified  in 
^)aying,  they  are  entitled  to  retain.  And  this  plea 
therefore  is  good,  and  the  defendant  is  entitled  to 
judgment. 

LUtledaUy  in  re{)ly.  The  defendants  would  not  have 
hessa  justified  at  law  in  paying  this  debt,  because  the 
money  doe  on  the  covenant  could  not  be  enforced  in  a 

(4)  3  Burr.  1380.  (i)  3  Uv.  ^SS'  W  «  ^^  9^5- 

W  P.  »97.  (0  3  ^«  ^w«  184.  n.        if)  I  P.  HTmu  19$. 

court 
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1818*        court  of  law ;  the  parties  therefore  should  sue  in  a  court 
^  of  equity  where  equal  justice  would  be  done  to  the  teteal 

againsi  Creditors*  The  cases  ciled  to  shew  that  courts  of  Itw 
will  sometimes  notice  equitable  debts  are  materiallj 
distinguishable  from  this  case;  for  in  all  those  esses 
there  was  once  a  legal  debtex]3ting,  in  this  there  never 
was.  The  case  of  Shqfto  v.  Powell  does  not  appij,  for 
the  debt  there  was  upon  a  decree  in  a  court  of  equity, 
and  that  constitutes  a  legal  debt  of  as  high  degree  ss  s 
judgment  in  a  court  of  law.  {a) 

Cur.  adxk  tmlL 

Lord  EuLENBO  ROUGH  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  brought  against  the  three  execu- 
tors of  James  Henry  HoustouHf  an  underwriter,  on  a 
policj  of  insurance*  The  defendants  have  pleaded  tbst 
two  of  them  together  with  the  testator  Houstom  snd 
another  person  were  partners  in  a  banking-house;  that 
a  deed  was  made  between  the  testator  James  Henry 
Houstoun  of  the  first  part,  the  said  two  execator%  the 
testator,  and  the  fourth  partner,  of  the  second  part,  aod 
a  trustee  of  the  third  part.  Whereby,  after  redting 
that  the  testator  was  indebted  in  his  individual  capadty 
.  to  the  banking-house  in  a  considerable  sum  of  moneyy 
(the  amount  of  which  could  not  then  be  exacdy  ascer- 
tained), the  testator  assigned  certain  securities  in  trust 
to  pay  that  debt  and  any  further  advances,  and  ooTe- 
nanted  with  the  two  executors,  himself,  and  the  feorth 
partner  to  pay  such  debt  and  future  advances.  The 
plea  then  sets  forth  the  amount  of  the  debt  with  a  vide- 

(a)  Cos.  Imp.  Ta^.  ai8* 

licet, 
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licet,  and  avers  that  it  still  remains  tinpaid,  and  has  1818. 
been  increased  by  further  advances  to  another  sum  — — 
mentioned  also  under  a  videlicet  and  plene  adminis-  against 
travit,  praeter  loo/.  which  is  not  sufficient  to  pay  the 
debt,  and  is  liable  thereto.  There  is  another  plea, 
which  is  confined  to  the  debt  due  at  the  execution  of  the 
deed,  not  taking  any  notice  of  the  further  advances.  To 
these  pleas  the.  plaintiff  has  demurred ;  and  the  ques- 
tion is,  whether  the  debt  secured  by  this  deed  may  or 
may  not  be  pleaded  in  this  action  as  a  specialty  debt ; 
or  by  way  of  retainer,  two  of  the  creditors  under  it 
being  two  of  the  executors  of  the  debtor.  And  we  are 
of  opinion  that  it  jcannoU  The  testator,,  who  was  a 
(>artner  in  a  house  of  trade,  was  indebted  on  his  indi- 
vidual account  to  the  partnership,  that  is  to  Itiipself 
and  others.  The  debt  existing,  but  its  amount  b^ing 
unascertained,  be  executed  the  deed  in  question, 
whereby  he  covenanted  with  himself  and  his  partners  to 
pay  the  debt ;  upon  this  deed  no  action  could  have 
been  maintained  in  a  court  of  law  against  the  testator 
himself  while  living,,  or  against  his  executors  after  his 
decease^  even  if  all  the  executors  had  been  strangers  to 
the  partnership ;  and  therefore  the  deed  upon  which  the 
•defendants  rely,  does  not  shew  any  debt  at  law.  But 
if  was  contended  that  it  shews  a  debt  in  equity,  and 
that  a  court  of  law  ought  to  take  notice  of  such  a  debt 
and  giveefl^t  to  it.  It  is  obvious,  however,  that 
justice  cannot  be  administered  without  affording  the 
-plaintiff  an  opportunity  of  controverting  the  amount  of 
the  debt;  and  the  only  mode  in  which  a  fact  can  be  con* , 
troTcrted  in  an  action  at  law,  viz.  by  taking  an  issue  to 
be  tried  by  a  jury,  is.  impracticable  in  the  present  ca^ej 
because  the  debt  constitutes  an  item  in  a  partnership- 
account, 
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jaia 


Dr  Tastit 
Shaw. 


■eoouiit^  and  the  parlaMKhip  acooant  nuiit  be  lakfi»  ui 
erdtr  to  ascvtain  horn  tnuch  was  due  at  the  eaeciiliDD 
of  the  deed,  and  wJielher  the  sum  then  doe  haa  heen 
reduced  in  any  and  ivhat  degree  by  the  interniedliate 
gains  of  the  partnership  business.  Sacb  an  acoowit 
caaaot  be  taken  bj  a  jnry,  and  consequencfy.  no  ishm 
could  be  taken  on  the  debt  on  whi^  the  deAsdsnli 
rely;  and  in  this  respect  the  present  case  diflecs  fkm 
those  cases  of  debts  in  trust  which  were  quoted  at  tM 
bar.  There  is  no  more  dUBcalty  in  ascertainbig  die 
amount  of  a  sum  of  money  due  under  a  bond  or  core* 
nant  to  A.  for  the  use  of  B.^  than  if  it  were  due  to  ^ 
fer  hfs  own  benefit.  There  was  no  difficulty,  modi 
less  impracticability,  of  trial  in  those  cases  as  tfiere  is 
in  this.  For  these  reasons  we  think  the  plea  is  bs4» 
and  there  must  be  judgment  for  the  plaintiff; 

Judgment  for  plaintiflC 


GuRNKY  against  Bullss. 


J^EPLEVIN.  The  defendant  avowed,  as  hndlord 
for  rent  in  arrear.  Before  the  qnestkm  had  oowr 
to  any  issue,  tlie  parties,  by  bond*  referred  the  whok 
matter  to  arbitration,  and  it  was  agreed  that  the  ooits 
should  abide  the  ev^t  of  the  referent*  The  arbitnr 
tor  having  made  hia  award  in  favour  of  the  defendaptt 
and  the  Master  having  allowed  only  single  costs  in  tba 


The  itttnte 
ixG.s.f.19. 
h  S».  giTei 
double  cottt  ^ 
•juiiiit  •  plain- 
tm  in  rcplcTin 
only  in  three 
dses,  vtx. 
where  he  \u 
~  nonniit,  difcon- 
tinoet  his  ac- 
tion, or  hai 
judgment  gtren 
•gainst  htm. 
And,  therefore, 

where  in  reple-  

vin  the  eaoie  not  being  then  nt  itfue«  the  parties  agreed  by  bond  to  submit  the  qscftioa 
to  arbitration,  the  costs  to  abide  the  e? cnt^  and  the  arbitretor  afterward^  awarded  'm 
faronr  of  defendant  i  U  was  heU  tiia^  he  is  not  cptitled  \Q  4sn^le  coitl  qp^^l  the  sl^te* 

Adams 
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jUmou  mored  for  a  rule  nisi  for  the  Master  to-m*  1818^ 
Tiew  bia  taxation,  in  order  that  he  might  eUam  double 
costs  under  the  statute  1 1  G.  a.  c.  19. 5.  22.,  bj(  which 
it  was  enacted^  *<  that  if  the  pkintiflPor  plaintiA  in  re- 
plerin  should  become  nonsuit,  discontinue  his  or  their 
■ctioi^,  or  have  judgment  given  against  him,  hei^  or 
them,  the  defendant  or  defendants  in  such  action  shall 
rccorer  double  costs  of  suit."  Here  then,  inasmuch  aa 
the  arbitrator  has  awarded  in  favour  of  the  defendant^ 
he  was  entitled  to  double  costs ;  for  it  was  agreed  that 
the  costs  should  abide  the  event,  which  must  mean  the 
legal  event.  Sminglekursi  v.  Aliham.  (a)  And  there 
are  other  cases  to  the  tame  efiect.  Then  the  costa 
which  are  to  abide  that  event  must  be  those  costs 
which,  if  the  case  had  proceeded,  the  defendant  would 
have  been  entitled  to  receive. 

Tindal  shewed  cause  in  the  first  instance.  It  is  not 
to  be  disputed  that  **  event"  means  **  legal  event''  But 
the  case  here  does  not  turn  upon  that  point.  -  For  the 
statute  only  gives  double  costs  to  the  defendant  in  three 
specific  cases,  viz.  nonsuit,  discontinuance,  and  judg- 
ment; neither  of  which  has  happened  in  this  case. 
For  the  plaintifi^  has  not  become  nonsuited,  nor  hnfi  he 
discontinued  his  action,  nor  had  ju^^ment  given  against 
him.  The  event,  therefore,  of  this  cause,  not  beiog 
one  of  the  three  modes  contemplated  by  the  statute,  it 
does  not  fell  within  the  words  of  the  act ;  and  the  do* 
fendant  is  only  entitled  to  single  costs* 

AdamSf  in  reply,  contended,  that  here,  dioi^h  there  * 
was  no  nonsuit  or  judgment,  yet  still  there  was  that 

(•)3r.ie,i38. 

which 
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181 8.        which  was  equivalent  to  a  discontinuanoe  of  the  anitbr 
—        theplainti£    But 

GoRNtr 

BtiLf.M.  i^^  Eix&ir90EouGH  C.  X    This  case  does  noCiaU 

within  the  strict  words  of  the  statute^  by  which  the  re- 
oiedy  of  the  landlord  against  his  tenant  was  mflended 
iiX  the  case  of  distresses  for  rant^  quit-rents,  reliefiy 
,  lieriots»  and  other  services.  Now  in  order  to  entitk 
the  defendant  to  double  coats,  he  must  bring  himself 
within  the  express  words  of  the  act,  and  the  three  par- 
ticular cases  there  mentioned.  Not  having  d<»ie  ao»  he 
is  not  ^titled  to  double  costs,  and  the  Master's  taxation 
is  ri^ht. 

Abbott  J.    If  the  arbitrator  had  awarded  a  diacon- 

tiuuance,  it  would  have  been  difierent;  but  that  oiot 

I  being  the  case^  the  defendant  is  only  entitled  to  single 

Rule  refused. 

rirrfit^.  '       KiRBY  ^a^/ SMITil. 

yMfad. 

Where  m  ship  '  v\  CTION  upoA  a  policy  of  asBunuice  dated  ptfa 
mnntwr  on  her  ^  AugfJcA  VB17,  on  the  ship  Ocean^  from  ELdneur  to 
ir£r^\SL  tMl.  At  the  trial  before  the  Lord  Chief  BaroU,  at 
fX^Jd^Vn*^M-  ^^  ^"^  assizes  for  the  county  of  Yorit,  it  appeared 
other  Tesselon    that  the  plaintiff  being  th6  owner  of  the  Ocedn^  on  the 

the  wme  day, 

ind  havinfc  met  26th  Jbi^,  and  ftbout  slx  hours  after  the  Ocean  bad 

with  rough 

weather  on  hii 

paicage,  arrived  691,  and  then  caused  an  inaorancc  to  be  eflected  on  his  ovA  ship  s    Held 

that  these  drcnmstaiicet  were  material  to  he  communicated  to  the  underwriter,  and  that 

it  was  not  tnffideBt  to  itftte  merely  that  the.  ship  insured  was  *  t\\  weU  at  £1  oo  the 

a6ih  7«/^  "  the  day  of  her  sailing. 

caUed 
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sailed  from  BbineWf  had  left  tli»e  port  khntelf  ih        m& 

another  ship-;  thalt  he  arriired  at  fMl  on  the  pth  of 

Augu^tj  after  hnvtng  met  #itb  rough  weadier  on  hii 

passage;  and  that  on -his- arrival,  finding  that  the  Otarb 

had  not  arriyed,  he  immediately  instructed  his  broker 

to  e£fect  the  insurance  in  question.    The  broker  at 

the  time  of  efiecdng  the  policy,  did  not  communicate 

to  the  underwriter,  that  the  Ocean  had  sailed  six  hours 

before  the  ship  which  had  arrived  on  the  26th,  nor  the 

fact  that  the  other  ship  had  arrived;  but  merely  said 

that  the  Ocean  was  all  well  at  Ebineur  on  the  26ihJufy. 

The  Ocean  was  lost  on  her  voyage  from  Elsinewr*    The 

average  voyage  from  Ebineur  to  HnU  is  from  eight  to 

ta&  days^  but  some  ships  make  it  in  four  6r  five.    The 

jucy  found  a  verdict  for  the  plaintiff*;  and  HuUock  Seijt. 

having  obtained  a  rule  nisi  for  a  new  trial,  on  the 

ground- that  diis  was  a^ncealment  of  a  material  fiict, 

and  thtt  the  poliqr  was  therefore  void, 

Scarlett  and  Tindal  now  shewed  cause.  The  under- 
writer had  notice  by  the  policy  itself  (a),  that  the  Ocean 
was  at  JSlsineur  on  the  26th  Jidfy,  and  by  the  Sound 
lists  he  might  have  learnt  that  the  other  vessel  was  also 
there  on  that  day ;  and  the  arrival  of  that  vessel  at 
Hull  mpst  have  been  a  fact  well  known  to  the  de^ 
fendant  It  is  notorious  that  vessels  do  not  stay  at 
Elsineur  longer  than  the  payment  of  the  Sound  duties 
requires;  and  the  assured  might  well  be  sil^it,  as  to 
matters  necessarily  within  the  knowledge  of  the  under* 
writer.  The  policy,  therefore,  stating  that  the  vessd 
was  at  Elsineur  on  the  26th,  the  underwriter  might 
have  wdlcowsluded  that  riie  left  it  cm  that  day»  and 

M  "fh^  pdller  "f^  ••  *<»•  the  <««h  yufy  intlttrfrt.- 
Vou  I.  Y  y  then 
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then  H  would  not  be  matmial  to  commroiucaiB  die  cMct 
lioar  at  which  her  depertme  took  phioe.  There  was 
therefore  no  oonceahnent  of  any  mataiial  fret  not  within 

the  knowledge  of  the  undenniMr. 

HuSoek  Serjt  and  Bicharduth  contray  were  stopped 
1^  the  Court. 

Ix>rd  EiXEKBOiiouoH  C.  J*  I  cannot  entertain  any 
doubt  upon  this  subject  The  question  in  these  cues 
always  is,  whether  the  fact  be  material  to  the  under- 
writer so  as  to  enable  him  to  form  his  estiniate  o^  Che 
Talue  of  the  risk.  The  ship  Ocean  in  this  case  had  in 
all  probability  encountered  six  hours  more  of  tempes- 
tuous weather  than  the  other  vessel  in  which' the 
owner  had  arrived,  and  the  smallest  difference  on  these 
occasions  is  often  very  material;  inasmuch  as  a  vessd 
may  thereby  be  thrown  into  the  way  of  other  winds. 
1  remember  a  case  of  two  vessels,  one  of  which  sailed 
to  Nova  Scotia  and  bock,  before  the  other  had  made 
any  material  progress  in  her  voyage^  and  that  only 
from  the  circumstance  of  having  the  advantage  of  a 
few  hours  start.  Now  in  this  case,  the  fact  of  tbe 
Ocean  having  sailed  six  hours  before  the  other  ship 
might  have  been  very  material,  and  might  have  in- 
duced the  underwriter  to  pause  before  he  took  the 
risk.  I  am.  of  opinion,  therefore^  that  the  sailing  of 
the  other  vessel,  six  hours  later  than  the  Ocean^  was  a 
circumstance  which  ought  to  have  been  communicated 
to  the  underwriters,  and  that  this  ru]p  must  be  made 
absolute. 

Baylet  J*     I  am  aho  of  opinion,  that  this  was  a 
wnoeahnent  of  a  material  &ct.    The  plaintiff  knew  that 

the 
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the  Ocean  had  sailed  before  the  other  vesseU  and  that        1818* 

the  latter  had  met  with  rough  weather  on  her  passage 

to  England.    The  rajBEg^  it  appears  is  sometimes  com<« 

pleted  in  four  or  five  di^s,  and  the  average  daration  is 

from  eight  to  ten  days.    Now  the  vessel  which  had  ar^ 

rived  had  been  foorte^  days' on  her  parage.    It  is 

said  that  communication  was  made  that  the  ship  was  all 

well  stEbineur  on  the  26th  July;    but  the  natural 

conclusion  from  that  representation  would  be,  that  she 

was  left  there  well  at  that  time ;  which  was  contrary  to' 

the  fact.    Nor  can  the  knowledge  of  the  usual  custom' 

as  to  the  stay  of  vessels  at  Elsinettr  raise  a  necessary 

presumption  that  being  there  on  the  26th  Juli/f  she 

mustliave  also  sailed  from  Elsineur  on  that  day;  for 

her  sailing  would  depend,  of  course^  upon  the  weather^ 

Imd  upon  her  state  of  repair,    both  of  which  might 

cause  considerable  delay.     The  fact,  *  therefore,  itself 

ought  to  have  been  stated  to  the  underwriters.     '     ' 

Abbott  J.  I<  am  entirely  of  the  same  opinion. 
The  fact  of  the  owner  having  subsequently  sailed  in 
another  vessel,  and  having  himself  experienced  rough 
weather  ought,  undoubtedly,  to  have  been  communi- 
cated to  the  underwriters. 

HoLROYD  J.  concurred. 

Rule  absolutes 


Yy 
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1818. 

jl^l^"  Stonehouse  against  Rahsdeit. 


Where  defend-  A  WRIT  of  baboM  cofpiM  cuiD  caoM  havii^.bMi 
mfter^the^ra-^'  Iflsued  bii  the  purpose  of  biinging  up  the  defind* 

Irr^rlJl"^^^^  ant,whow«»mpriwn«rmUie.H«<^forthcpurpatrf 
t^"tobclhircd  ^sl^wSWWinm.cx^cutipnin^the  presant  siiit»  tfed^- 
in  execution,      ^di^ty.  subsequeotly  to  the  isniiitt  of  the  writt  fined  onl 

sues  oQt  ind 

obHtmtheil-  «qd  obtained  the  aUowaacs  of  »  writ  of  error.  Atd 
tJHrTmo?;    now,  bang  brought  up  into  court, 

he  cannot  be 

etiXAQTx,  but  GaseUe  moved,  that  he  might  be  so  charged  in  exe- 

mMdedio  his  cution,  and  now  committed  to  the  custody  of  the 
foraKrcuitody.  ^j^^^  Here  at  the  time  the  habea*  cotpo^  WM  sued 
out  there  wb3  no  writ  of  error,  and  the  deSendaiit  has 
improperly  employed  the  time  allowed  by  law  befiace  h< 
can  be  compelled  to  be  brought  up  fox  thk  poiposei 
which  the  Court  will  not  allow. 

'  CampbeU^  who  appeared  for  the  defendant,  contended 
that  the  defendant  must  be  remanded  to  bis  fbrmer 
custody,  and  compared  this  to  the  case  wher^  after  a 
ca«  sa.  has  been  issued  against  a  defendant,  and  befiire 
he  is  taken  under  it,  there  is  an  allowance'  of  a  wnt 
of  error.  In  that  case  the  pfirty  cannot ,  afterwards  be 
apprehended.  So  here,  he  cannot  be  charged  in  exe- 
cution in  the  present  suit. 

The  Court  being  of  this  opinion,  ordered  that  the 
defendant  should  accordingly  be'  remanded  to  the 
Fttei^  and 

Giudee  look  nothing  by  his  motion. 
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Dici:msoN»    Assignee    of  Booth,    against     Tima^^ 
Coward. 

A  SSUMPSIT  for  goods  sold  and  delivered,   &c.  The  defendant 

Plea,  general  issue.     At  the  trial  before  Bcyley  J.  th"  Tuit^nhc*^ 

at  the  last  assizes  For  the  county  of  Lancaster^  it  ap-  ^"Ikirohad 

peared  in  evidence  that  the  defendant,  having  purchased  attended  a 

jrii_f  •!■»  •  meeting  of  the 

goods  of  the  bankrupt,  attended  a  meeting  of  the  com-  commissioners, 
missioners  of  bankrupt,  and  produced  an  account  be-  the  account 
tween  the  bankrupt  and  himself  claiming  at  the  same  andThe"bank- 
time  certain  deductions  for  overcharges  and  short  mea-  ^l^i^^^^^^^" 
sures  OB  other  ffoods  which  he  had  purchased  of  the  P**^*:P*y"!«"5^ 

®  *^  to  the  plaintiff 

sheriff  under  an  execution  against  the  bankrupt.     The  on  that  ac- 
commissioners  informed  him  he  was  not  entitled  to  these  jn  an  action  V- 
deductions :  on  die  following  day,  however,  the  defend-  |^'Jabi^^d"jr, 
ant  paid  the  plaintiff  the  balance  of  the  account,  after  *'j?'I*V*7** 
making  such  deductions*    The  action  was  brouirbt  to  evidence,  as 

,      rw^       ,  T    ,  againrt  the 

recover  the  sum  of  money  so  deducted.    The  defendant  defendant, 

,    J        ^     .  .  ,,  -  ...  that  the  plain- 

QM  not  given  any  notice  to  dispute  the  petitioning  ere-  tiiTwas  as- 
ditor's  debt,  act  of  bankruptcy,  &c. ;  and  the  proceedings  j|*°tl'not  *^" 
under  the  commission  were  not  psodaced»    The  defend-  "cc^Mry  to 

produce  the 

^i'a  counsel  objected  that«tber»  was  not  any  evidoice  of  proceedings 
the  plaintiff's  being  the  assigtiee  of  Booth*  The  learned  mUsion,  th?dc- 
Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff^  ha°1n"dfcn 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  police  of  hit 

^  intention  to 

A  rule  nisi  having  been  obtained  in  last  jBox^  term  for  d><pate  the 

.  bankruptcy. 

that  purpose^ 

Tofping  and  Richardson  nole  shewed  cause.    It  may 

be  laid  down  as  a  general  rule^  that  where  a  defendant, 

in  the  course  of  the  transaction  on  which  the  action  is 

founded^  ba»  admitted  the  title  by  virtue  of  which  the 

Yy  3  plaintiff 
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1818. 


Dickinson 

COWAAP. 


plaintiff  sues,  it  amounts  to  prini&  facie  evidence,  that 
the  phiintiff  is  entitled  to  sue  in  that  character,  Smith  v. 
Tdylor  (a),  Peacock  v.  Harris  (6),  Benyman  v.  Wise,  {c) 
Now  here  the  defendant  has  treated  with,  and  made  a 
payment  to,  the  plaintiff,  as  the  representative  of  the 
bankrupt,  and  it  not  being  shewn  that  he  represeoti 
him  in  any  other  character,  it  must  be  presumed  that 
he  represents  him  in  the  character  in  which  he  sues, 
viz.  that  of  assignee.     The  circumstances,  indeed,  of 
the  payment  being  made  the  day  after  a  meeting  of 
commissioners  of  bankrupt,  and  of  the  defendant's  not 
having  given  any  notice  of  his  intention  to  dispute  the 
plaintiff's  title^  afford  the  strongest  grotinds  for  believ- 
ing that  he  expressly  treated  the  plaintiff  as  asdgnee  of 
the  bankrupt. 

Hvllock  Serjt.  and  Parke,  contrl.  It  was  incumboit 
on  the  plaintiff  to  prove  an  act  of  bankniptcj,  a  ped- 
tioning  creditor's  debt,  and  the  issuing  of  a  commissicn. 
The  proceedings  themselves  would  have  been  snffideot 
evidence  of  those  facts;  the  evidence  given  at  the  trial, 
however,  does  not  establish  that  the  plaintiff  was  as- 
signee of  Booth  under  a  commission  of  bankruptcy;  the 
utmost  effect  that  can  be  given  to  it  is  that  the  plaimiCr 
represented  him  in  some  character  or  other;  it  is  per- 
fectly consistent  with  all  the  facts  in  evidence  that  ihe 
plaintiff  may  have  acted  and  received  the  money  as  trustee 
for  creditors,  as  agent  to  the  bankrupt^  or  even  as  soli- 
citor under  the  commission.  These  fiicts,  therefiire,  do 
not  establish  that  he  actually  did  act  as  assignee  of  the 
I  bankrupt,  but  only  that  he  may  have  acted  in  that  cha- 
racter as  well  as  in  others. 


(ir)  I  N.  X,  2o8.  per  Bc^iJ. 


[(>)  io.£tf^xG4^ 


Loid 
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Lord  Ellbnbobovgh  C  J.    I  am  of  opinioii  thai        1819. 
the  fiwts  proved  in  this  case  affiurd  suffictent  primA     ^^ 
fiicie  evidence  that  the  plaintiff  was  the  assignee  of       4v««' 
Booih,    It  appears,  that  the  defendant,  being  indebted 
to  BoM  as  the.purchaser  of  goods,  attended  a  meeting 
of  commissioners  of  bankrupt,  and  exhibited  an  account 
between  him  and  the  bankrupt,  cUiimisg  certain  de* 
dactions,   and  that  he  afterwards  made  the  plaintiff 
a   part^ayment.     It    is   clear,    therefore^    that   he 
treated  with  the  plaintii^  as   the   representative   of 
Booth  i    and    conridering    that    he  attended   at   a 
meeting  of  commissioners  of  bankrupt,  and  that  bo 
djd  not  take  the  necessaiy  measures  to  dispute  the 
title  in  which  the  plaintiff  sues,  I  think  it  must  be 
taken  that  he  treated  with  him  as  assignee;    Itoer« 
talnly  is  not  conclusive  evidence,  and  it  was  competent 
to  the  defendant  to  shew  that  the  plaintiff  bolre  any 
other  character;  but  I  take  it  to  be  quite  cleat,  that 
any  recognition  of  a  person  standing  in  a  given  rela^ 
tion  to  others  is  primft  fade  evidence  against  the  person 
making  such  recognition  that  that  relation  exists.    If 
indeed  it  were  made  in  a  loose  conversation,  I  should 
consider  the  evidence  but  very  slight ;  but  here  a  parU 
payment  is  made.     I  have^  therefore^  no  doubt  that 
this  was  sufficient  evidence  of  the  plaintiff's  being  as- 
signee^ and  that  this  rule^  therefore^  must  be  dischaiged« 

BatletX  I  think  that  the  part«payment  made 
by  the  defendant  to  the  plaintiff  on  account  o{  Booth 
was  sufficient  prima  facie  evidence  that  he  was  his 
rqpiesentative  in  some  character  or  other;  and  the 
ddbndant  haa  not  shewn  that  the  plaintiff  bore  any 
Yy  4  other 
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1818*       elher  relation  to  JSooik  than  Ibat  <tf  aiaignee,   the 
'       duoaisttr  m  which  he  has  »aed. 

DlCKINlOV 

ag»n$t  ♦ 

^^^^  ABftorr  J*    I  am  of  the  same  opinion.    It  is  in  efi'> 

denoe^  that  a  payment  was  made  by  the  defendant  to 

the  plaintiff)  oa  account  of  Bwdh  s  then  h  is  said,  that 

this  payment  was  not  made  to  die.  plaintiff  in  the  chsp 

meter  of  assignee  but  that  it  might  have  been  made  to 

hitn  as  tnistee,  as  agent,  or  as 'solicitor  to  ibe  comvus* 

sion^  Itmnsty  however,  be  recollected,  that  die  deStaA* 

pnt  attended  a  raeeUag  before  the  commissionets  of 

babknipt,  and  that  he  afterwards  made  Ifae  payment  to 

theplaintiffi  That  dretm^tanceofitself  raises  a  ftrong 

presnmption  thathe  paid  it  to  him  as  assignees    ff  the 

defen^ant^  however,  ha4  doybl^d  wii^ther  he  bpre  thit 

^haiacter,  it  was  competent  to  him  |o  pot  tb#t  %$ 

IB  is8ii%  by  ginog  the  requisite  notice,  and  not  hmag 

^e  so^  it  most  be  taken  as  agaiinst  him»  that  he  made 

the  payment  to,  and  larealed  with^  the  plaintiff  in  that 

charncter  in  which  he  has  sued,  via.  as  assignee  of 

Booths  under  a  oommission  of  bankniptc^t     I  am 

therefere  of  opinion,  that  the  laets  in  this  case  were 

safBcient  primft  fade  evid»ee  that  the  plaintiff  bive 

that  character,  and  that  this  rule  therefore  must  be 

diieharged. 

HoLBOTO  J.  concurred. 

Rule  discharged. 
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Adams    and    Others  agamst   Ltnds£ll    and  ^n^^. 
Another,  /V 

ACTION  for  non-delivery  of  wool  according  to  \f.  by  letter 

"^  .       ,  .  ,  1       T         »  offers  to  sell  to 

agreement.    At  the  trial  at  the  last  Lent  assizes  b.  certain  spe- 

ibr  the  county  of  Worc€$ter^   before  Burraugh  J.    it  ^^eL^^ 

appeared  that  the  defendantsb  who  were  dealers  in  'unZ\'' 

wooly  at  St.  IveSf  in  the  county  of  Huntingdon^  had^  ^^^  ^^^^^f  ^cing 

'  ■»       -»         -y  misdirected,  the 

on   Tuesdea/  the  ad  of  September   1817,   written  the  answer  notify. 

fikUowing  letter  to  the  plaintiffi^   who  were  woollen  ance  of  the^'*^' 

»»ufiicturers  residing  in  Bromsgrove,  Worcestershire.  ^X^Lt 

M  We  now  ofier  you  eight  hundred  tods  of  wether  ^^"l*  '^  "^^s^^ 

J  ^  to  hare  done ; 

fleeces^  of  a  good  fair  quality  of  our  country  wool,  at  <>"  the  day 

^^^  :.  ..j,.i  ^    '  ^  following  that 

35«*oa.  per  tod^  to  be  delivered  at  Leicester^  and  to  when  it  would 

be  paid  fi)r  by  two  months'  bill  in  two  months,  and  to  throriginai  ^^ 

be  weighed  up  by  your  agent  within  fourteen  days,.  pro*^'n*1ii^^*" 

receiving  your  answer  in  course  of  post**  rectcd,  a,  sold 

This  letter  was  misdirected  by  the  defendants^   to  third  person: 

^  ».    .  ».        .  ^      i.»    .  Held  that  there 

Bromsgrcfoe^  JLeicestersktref  m  consequence  of  which  it  was  a  contract 

was  not  received  by  the  plaintiffs  in  Worcestershire  till  paJtiwf  from 

7  P.  M.  on  Friday,  September  sth.     On  that  evening  {Jl^Xwa*, 

the  plaintifis  wrote  an  answer,  agreeing  to  accept  the  ^^^^^^'^"^^ 

wool  on  the  terms  proposed.     The  course  of  the  post  entitled  to  re- 

,  cover  against 

between  &-  Ives  and  Bromsgrove,  is  through  London,  j.  in  an  action 

and  consequently  this  answer  was  not  received  by  the  pietinghis 

defendants  till  Tuesday,  September  9th.  On  the  Monday  <^»«*««- 
September  8th,  the  defendants  not  havings  as  they 
expected,  received  an  answer  on  Sundcy  September  7th, 
(wMch  in  case  their  letter  had  not  been  misdirected,' 
would  have  been  in  the  usual  course  of  the  post,)  sold 
the  wool  in  question  to  another  person.     Under  these 

circum- 


Cy-^^^  ^;:7Z^*.  ^  ^,,u^4  y^^  /r/ 
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1818.  circumrtances,  the  learned  Jadge  hdd,  that  the  dday 
— ""•  haTing  been  occasioned  by  the  neglect  of  the  de- 
(^ahst  fendants,  the  jury  roust  take  it^  that  the  answer  did 
come  back  in  due  course  of  post ;  and  that  then  thede- 
fendanU  were  liable  for  the  loss  that  had  been  sustained: 
and  the  plaintifis  accordingly  reoorered  a  verdioU 

JervU  having  in  Ea^er  term  obtained  a  mk  nisi 
feranewtriali  on  the  ground  that  there  was  no  biadiiig 
condract  between  the  parties. 


BcBimcejf^  PuUar^  and  Bkkard^m^  shewed 
They  contended,  that  at  the  moment  of  the  acoeptanoa 
of  the  6flfer  of  the  defendants  by  the  pkintiffi^  the 
former  became  bound.  And  that  was  on  the  IMfcy 
evening,  when  there  had  been  no  change  <^  cireu9^ 
stances.  They  were  then  stopped  by  the  Court,  who 
called  upon 

Jeroit  and  CampbeU  in  support  of  the  rule.  They 
relied  on  Paj/ne  ▼.  Ctroe  («},  and  more  particular^  on 
Codke  V.  Oxlof.  ^&)  In  that  case,  OxUji^  ^o  had  pxH 
posed  to  sell  goods  to  Cooke^  and  given  him  a  oertyun 
time  at  bis  request,  to  determine  whether  he  would 
buy  them  or  not,  was  held  not  liable  to  the  perfwn- 
ance  of  the  contract,  even  though  Cooke^  within  the 
specified  time,  had  determined  to  buy  than,  and  given 
Odeji  notice  to  that  effect  So  here  the  defendants 
who  have  proposed  by  letter  to  sell  this  wool,  are  not 
,to  be  held  liable,  evoi  though  it  be  now  admitted  diat 
the  answer  did  come  back  in  due  course  of  post    1111 

(<)  3  T. ^  Z4S.  (^)  3  T.i^  653, 

15  the 
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* 

the  plaintiffi'  answer  wes  actually  received,  there  could  1818. 

be  no  binding  contract  between  the  parties ;  and  before  — — 

then,  the  defendants  had  retracted  their  oflfer,  by  selling  aidnit 
the  wool  to  other  persons.     But 

The  Court  said)  that  if  that  were  so^  no  contract 
could  ever  be  completed  by  the  post.  For  if  the  de- 
fendants were  not  bound  by  their  offer  when  accepted 
by  the  plaintiffs  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  botind  till  after  they  had 
received  the  notification  that  the  defendants  had*  received 
their  answer  and  assented  to  it.  And  so  it  might  go 
on  ad  infinitum.  The  defendants  must  be  considered 
in  law  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer 
to  the  plaintiff;  and  then  the  contract  is  completed 
by  the  aocq>tance  of  it  by  the  latter.  Then  as 
to  the  delay*  in  notifying  the  acceptance,  that  arises 
entirely  from  the  mistake  of  the  defendants,  and  it 
therefore  must  be  taken  as  against  tfiem,  that  the 
plaintiffs'  answer  was  received  in  course  of  post 

Rule  discharged. 


Eltham  against  Kinqsmak*  w^'th 

^  ROVER  for  a  watdu    Plea,  not  guilty.     At  the  Senble»  thit 

trial  before  Pont  J.  at  the  last  assises  for  thecounly  tw^Tthc^ro- 
of  Gfettces^^r,  it  appeared  that  the  phiintiff  and  one  jBroiim  ^^Z^f^^"^ 

the  conrqrance 
«f  paiaengeri  for  hire,  that  a  gWen  person  should  go  by  one  of  these  carriages,  and  no 
other,  it  iiJcgal. 

But  held,  at  all  erents,  (the  wager  having  been  depocited  in  the  hands  of  the  stake- 
holder,) that  either  party  having  demanded  his  deposit  before  the  wager  was  woo,  was 
entitled  to  have  it  retnmed  to  bun,  and  on  refusal  to  maintain  an  action  ag^st  tko 
stakeholder. 

resp^ 
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1S18.        reflectively  were  propriefton  of  canrkgee  caUed  JFt^  bg 

; Nigiis^  which  they  let  to  hif^  at  ChdUnhamj  and  efaal  die 

against  following  wager  was  laid  between  tbem  :  The  plaintflT 
betted  his  Watch  against  BrcnorCwj  that  a  Colonel  Lom^ 
ford  should  go  in  his  iElihanCt)  Fly  by  Nigkij  and  no 
other,  that  evening  to  the  aseembly-rooms.  Brown  ac- 
cepted the  wager,  and  both  watches  were  def^oaited  in  the 
hands  of  the  defendant  as  a  stakeholder*  Widnn  a 
very  short  time  after  the  wager  was  kid,  and  before  the 
event  happened  upon  which  it  was  to  be  deteniiine4 
the  plaintiff  demanded  his  watch  of  the  defendant,  and 
insisted  upon  iu  being  returned :  it  waa  not  returnee^ 
and  Brawn  having  ultimately  won  the  wager,  the  dfr> 
fendant  refused  to  return  the  plldntifr  his  watch,  bat 
delivered  it  to  Brown.  The  learned  Ju^ge  was  of 
opinion,  that  the  plaintiff  having  demanded  hia  watch 
before  the  wager  was  determined,  wat  entitled  to  re> 
cover,  and  directed  the  jury  to  find  a  verdict  for  him, 
at  the  same  time  giving  the  defendant  l^ve  to  move  to 
enter  a  nonsuit;  and  in  last  Batter  term,  a  role  nki 
having  been  obtained  for  that  purpose^ 

Jerms  and  Puller  now  shewed  cause.  The  plaintiflr 
having  demanded  his  watch  before  the  wager  was  lost, 
is  entitled  to  recover.  The  defendant  was  a  stake- 
holder, a  mere  agent  acting  under  k  countermandaUe 
authority,  which  may  be  revoked  at  any  time  before 
liiat  authority  was  executed,  viz.  in  this  case^  before 
die  plaintiff's  watch  was  applied  to  the  purpose  for 
whidi  it  WAS  d^ositcd.  Taylor  v.  Lendey.  (a)  Cotlm 
v.  ThurknuL  (b)    This  too  isan  execut(»y  contract,  and 

;•)  9^if^49*  1*)  57:^.405. 

while 
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^)e  h  remained  esecutory  it  was  competent  to  either        1818*. 
party  to  rescind  it*    Selwtpi^s  N,  P.  (a)    And  the  plains       — — 
tiiF  hariDg  in  &ct  jnracinded  the.  contract  by  demanding        against 
his  wBtchy  is  entitled  to  recover  the  same  from  the     ^**'®**'^"* 
defiendant.    But  at  aQ  events  the  Court  will  not  now 
interfere  to  alter  this  verdict.    For  it  is  unfit  that  courts 
of  juslioe  should  be.  occupied  in   the  discussion   of 
fiivoloHs:  queajdonsi  in  which  the  parties  have  no  real 
interest^  to  the  prejudioe.  of  those  suitora  whose  valuable, 
rights  ere  waiting  the  decision  of  the  Court:    In  Ha^ 
kin  V.  Guers${b)  the  Court  of  K.  B#  held  that  a  wager 
on.  a  point  of  practice  was  not  a  fit  question  to  be  tried; 
9iid  in  Sjuiref  v«  WJnUkm  if)  Lord  EUenborough  C  J, 
refused  to  try  a  wpger  on  a  cock-fight,  because  the  dis- 
cnsmn  of  such  a  question  tended  to  the  degradation  of 
courts  of  jttsticHy  and  wan  inconsistent  with  that  digni^ 
whid^.it  }$  essential  to  the  public  wdfiure  that  a  court 
of  justtoe  should  always  preserve. 

CamgMl  contr^  This  wager  is  not  against  pubb'c 
pdioy>  nor  injurious  to  the  character  or  feelings  of  a 
third  person:  it  does  not  lead  to  indecent  evidence^ 
and  it  has  no  immoral  tendency;  it  is  therejbre  alaw- 
fiil  wager.  [^Abbott  J.  1  doubt  whether  this  wager 
bel^gal:,the  e£bct  of  it,  would  be  to  subject  a  third 
party  to  great  inconvenience^  by-  exposing,  him  to  the 
inqpNortunities  of  the  proprietcMrs  of  these  vehicles:  any 
person  who  has  walked  through  Pi€caditty  must  be  sen? 
sible  that  this  is  no  small  inconvenience^]  It  may  be  very 
expedi^Qt  that  th^  law  upon  this  sukgect  should  be  ^t<^ed 
by  act  of  parliament ;  but  as  the  law  now  stands,  a  legal 

(«)  91.  «.  (b)  IX  JEtfffi  a47*  M  3  Campb,  M  P.  C,  140. 

wager 
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Bltbam 
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wager  is  a  contract  attended  with  all  the  qualities  and 
consequences  of  any  other  contract,  and  therefore  it  cn» 
as  little  be  rescinded  as  created  without  the  consent  of 
both  the  contracting  parties.    Here  an  action  might 
have  been  maintained  by  Brawn  as  winner  of  the  wi^er, 
which  is  quite  inconsistent  with  the  notion  that  it  could 
be  resdnded  by  the  loser.    The  conudetation  vhedier 
any  particular  wager  be  or  be  not  too  friyolons  far  the 
dignity  of  the  Jjidge  is  quite  novel,  and  can  afibrdrUO 
means  of  ascertaining   in  what  cases  the  ai)ction  wH 
be  held  maintainable.    Actions  upon  wagers  qaite  as- 
frivolous  as  the  present  have  frequently  been  nuun-' 
tained  and  sanctioned  by  Judges  of  the  first  eminence 
in  the  profession.      Pope  v.  &.  Leger*  (a)     B^dUngyr. 
Fro$i.  {b)      M^JlIUsier  v.  Hadm  (c),    and  /%a»f  v. 
Crtdkitt.  {d)    It  wiU  therefore  be  a  new  doctrine  to  ssf,  * 
that  an  action  cannot  be  maintained  upon  sndi  i 
as  the  present,  or  that  the  subject  matter  of 
being  deposited  in  the  hands  of  a  stakeholder  to  abide 
a  particular  event,  shall  be  recovered  back  after  t&at 
event  has  happened.    In  all  the  cases  cited  i^ere  the 
money  has  been  recovered  back  firom  the  slakchoHer, 
the  wager  itself  was  illegal. 


Lord  EixsNBORouGH  C.  J.  In  most  of  the 
the  question  of  ill^Iity  has  not  been  so  fully  considered 
as  it  might  have  been;  for  hardly  any  thing  that  csn 
be  called  sponsio  ludicra  can  subsist  without  inoonvcni* 
ence  to  some  person  or  other.  A  wager  (like  thepK<- 
sent)  that  a  gentleman  should  go  by  one  of  these 


W  xSaOL  $44- 


convey- 
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conveyances  rather  tbaa  another,  (the  decbion  of  which        1818. 
^*wild  expose  him  to  improper  importunity  and  inter-         ' 
ruptions,  and  would  abridge  the  exercise  of  his  right  of      ^^d!ut 
electing  his  own  conveyance,)  certainly  exposes  him  to     *^»"o**»a''- 
some  inconvenience.    What  has  been  said  of  the  inoon- 
renience  subsisting  in  Piccadilly  is  apph'cable  to  this  caae^ 
and  arises  from  the  same  circumstances.    This  wager 
tben  being  pregnant  with  these  consequences  to  other 
parties,  seems  to  me  to  be  iQ^gal.    Independently, 
however,  of  this  circumstance^  I  think  there  is  no  dis- 
tinction between  the  situation  of  an  arbitrator  and  that 
of  the  present  defendant,  for  he  is  to  decide  who  is  the 
winner  and  who  is  the  loser  of  the  wager,  and  what  is 
to  be  done  with  the  stake  deposited  in  his  hand.     Now 
an  arbitrator's  authority  before  he  has  made  his  award 
19  clearly  countermandable;  and  here  before  there  has 
been  a  decision,  the  party  has  countermanded  the  autho- 
rity oC  the  stakeholder.     The  misapplication,  too»  of 
the  pnblic  time^  by  occupying,  the  attention  of  the  Court 
in  deciding  upon  foolish  wagers  of  this  description,  to 
the  prejudice  of  more  important  business,   affords  a 
farther  argument  against  this  action*.    The  case,  there- 
fore^ is  full  of  inconvenience  in  the  various  aspects  in  ' 
which  it  may  be  viewed.    The  least  that  can  be  said  of 
saoh  a  wager  is,  that  it  was  foolish,  and  then  a  Judge 
ought  not  to  be  called  upon  to  decide  such  a  question; 
but  at  all  events  the  situation  of  the  defendant  cannot 
be  distinguished  from  that  of  an  arbitrator,  whose 
authority  is  countermandable,   and  in  that  case  the 
verdict  is  right. 

Bayley  J.    I  think  this  verdict  is  right    This  was 
a  wager,  which  for  the  present  I  will  not  call  illegal 

but 
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18 18*  but  foolish,  and  tending  to  annoy  a  particidar  ]]]dm» 
""""^  dual,  and  waste  time  in  a  court  of  justice ;  then  I  tldnky 
^J^Mi  that  in  such  a  case  it  is  competent  to  either  par^» 
before  the  event,  to  rescind  the  wager,  and  insist  upon 
having  his  stake  back  again.  This  case  is  pesfectiy 
new  in  its  circumstances,  so  that  in  coming  to  this 
conclusion,  we  break  in  upon  no  decided  anthori^. 
If  the  'wager  be  illegal,  there  can  be  no  doubt ;  but 
if  it  be  not  illegal,  still  if  the  party  may  lesdnd  it, 
as  it  appears  to  me  he  may  do^  the  condosion  to  which 
the  jury  have  come  is  right. 

Abbott  J.  The  Court  ought  to  endeavour  to  put  a 
stop  to  wagers  of  this  description  as  fiur  as  they  can. 
consistently  with  the  rules  of  law ;  and  I  think  that  a 
Judge  at  nisi  prius  would  best  exercise  lus  diacretion 
by  refusing  to  try  questions  arising  out  of  them;  foe 
many  persons,  who  have  in^rtant  questions  aAsdng 
their  rights  before  the  Court,  are  improperiy  ddayed 
by  the  time  that  is  consumed  in  these  idle  discussions 
Now  the  utmost  that  can  be  said  in  favour  of  this  wager, 
is  that  it  was  only  foolish ;  and  a  man  who  has  made  a 
foolish  wager,  may  rescind  it  before  any  decisfoa  has 
taken  place.  It  ^as  therefore  competent  for  the  party 
so  to  act  in  this  case,  and  having  so  done^  it  was  ths 
duty  of  the  stakeholder  to  restore  the  watch  to  him. 
But  that  is  not  the  only  view  that  in  my  judgmoit  may 
be  taken  of  this  case ;  for  the  tendency  of  such  a  wager 
may  be  not  only  to  produce  inconvenience  to  a  third 
party,  but  even  to  the  public;  for  the  wager  might  be 
laid,  not  merely  to  carry  one  or  two  persons,  but  thirty 
or  forty,  and  so  great  tumult,  confusion^  and  disterb- 
anoe  might  be  produced.    It  was,  therefore^  ilkgal* 

14  and 
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and  being  io^  the  defendant  oould  not  be  joftified  in  re-        1818. 
taining  the  stake  deposited.  """"^ 

HoLROTD  J.  I  am  of  the  same  opinion.  I  have  Kimoimait. 
been  much  impressed  with  what  fell  firom  my  brother 
AbboU  as  to  the  ill^ality  of  the  wager.  For  it  is  one  • 
clearly  productive  of  great  inconvenience.  The  plaintiff 
in  this  case^  has  brought  the  action  for  the  watch^  the 
event  not  having  happened  at  the  time  when  he  de- 
manded it  back.  It  is  contended,  that  it  had  been  de- 
livered by  him  to  the  defendant,  with  an  authority 
whidi  was  not  revocable  because  anodier  person  had 
then  an  interest  in  it  But  in  the  case  of  an  arbitrator 
his  authority  may  be  revoked  by  either  par^  before  the 
award  made^  and  that  even  though  the  other  par^  to 
the  suit  has  an  interest  in  the  award.  And  besides, 
until  that  event  happened  which  was  to  decide  the 
wager,  the  proper^  in  the  watch  remained  in  the 
phundfl^  and  the  other  party  had  no  interest  in  it,  but 
only  in  the  contract:  the  defendant  therefore  ought  to 
have  returned  it  to  the  plaintiff  and  left  Braaone  to 
bring  his  action  for  it,  if  he  thought  himself  entitled 
to  it.  The  case  might  be  difierent,  if  the  event  had 
happened  before  the  demand  was  made.  The  jury 
have  therefore  come  to  a  right  conclusion. 

Rule  discharged. 


Vol  J.  Z* 
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Gibbons  and  Others  against  M'Casland,  Exe- 
cutrix of  O.  M^Casland,  deceased. 


a  guarantee  in 
writing,  and 


Defoidant^aT.  q^^HE  dedaTation  stated^  that  O.  MH^addnd^  deoeiied, 

sng  entered  into    X. 

lud  disliTered  to  pbmtiA  aa  older  Ux  goods  to  be 
•hipped  finr  aod  on  aooooat  of  ovtt  SamudSpoHf  on 
board  a  dhip  dierein  named  for  Trinidad  tind  there- 
fipoOy  to  «it|  on  the  24&  day  of  Atigustf  i8b8^  io  con- 
Videradon  diat  plaintiflB,  at  the  request  of  O.  ilMiiw* 


it  at  a 
period  of  more 
thin  six  yean 
before  the  com- 
:of 


the  foft,  Tcr- 

b^y  promised  Uoid,  wottid  eBBCotetheorder ;  and  in  pursuanoetberaaf 
that  the*mattcr  wodd  Mp  on  boaid  the  said  ship  for  THnidad  Sat  aad 
n£f»d     MMoantof^it,  the  goods  so  oidered,h€^M<Ci»- 

brooght  plead-    ^aiiL  Hhderlbok  to  be  answ^raUe  far  the  payaaeiit  of 

ed  actio  non 

thfe  miBe.    ATeemealt  diat  platntiA  did  exeoate  the 


order  and  ship  on  board  the  ship  thoein  aamed  for 
TVinidadj  for  and  on  acoount  of  i^poiii  die  goods  80  orr 
dered,  amountkig  in  value  lo  323/^  of  which  (X  M^Ca^ 
land  had  notice.     By  teason  whereof  he  became  liable 
to  pay  aooonfing  to  the  tenor  and  eflfect  of  his  promifie. 
Breach,  that  although  a  Reasonable  time  for  the  p^ 
ment  of  the  money  had  long  wioa  d^)6ed,  yet  ihitt 
the  same  had  not  been  paid,  either  by  the  testator  in 
his  lifetime^  or  by  his  executor  since  his  death.     Flea, 
first,  non  assumpsit;  secondly,  the  cause  of  action  did 
not  accrue  within  six  years.     Replication,  that  the  writ 
was  sued  out  in  Michaelmas  term  1817,  and  that  the 
cause  of  action  accrued  within  six  years  before  the  issu- 
ing of  the  writ.    At  the  trial  before  Park  J.  at  the  last 
assises  for  the  county  of  Ghucesler^  the  plaindffi  proved 
he  guarantee  of  the  24th  of  Atigust  1808,  as  stated  in 
the  declaration^  and  that  goods  had  been  duly  shipped 
8  according 
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occordiiig  lo  die  order.     It  was  ftirtfacr  proved  that  the        1818. 
guorimtee  was  exhibited  to  ilFCiulam{  the  deoeaaed,  in       — 
NaoemUr  1811 ;  that  he  then  said  «<  h#  remembeiM  it       ^^i* 
perfiaoily  weU^  and  that  when  he  was  able  it  should  be    M'Cailamo. 
amnged,"  aoid  diat  the  writ  had  issued  withinsix  years 
finott  that  lime.     Upon  these  fiicts,  the  learned  Judge 
was  of  ^opinion  that  the  statute  of  frauds  having  required 
the  contract  itself  to  be  in  writin^^  k  was  Heoessary,  in 
offdcr  to  take  it  out  of  the  statute  of  limitadons,  that  the 
nyi¥id  of  the  contract  should  also  be  in  writingi  and 
the  plaintiff  was  nonsuited.    A  rule  nisi  for  setting  aside 
this  nonsfdt,  having  been  obtained  in  Easter  term, 

PiUer  now  shewed  cause.  This  action  is  founded 
upon  the  special  contract  stated  in  the  dedaration,  and 
the  issue  is,  whether  any  cause  of  action  has  accrued 
within  six  years  upon  thaJt  contract.  The  breach 
(which  consists  in  the  deceased  not  having  performed 
the  special  contract)  was  committed  in  i8o8.  The 
cause  of  action  therefore  accrued  at  that  time;  and  the 
statute  of  limitations  having  enacted  that  all  actions 
upon  the  case  shall  be  commenced  within  six  years 
after  the  cause  of  such  action  accrued,  and  not  after^  at 
the  expiration  of  the  six  years  the  plaintiffi'  right  of 
action  was  gone,  and  after  that  time  no  action  could  be 
maintained  upon  the  original  contract  of  1808.  This 
action  therefore  can  be  founded  only  upon  the  ground 
that  the  promise  in  18  ix  created  a  new  contract  be- 
tween the  parties ;  but,  suppodng  that  to  be  so,  the 
statute  of  firauds  requires  that  that  contract  should  be 
in  writinf^  and  not  being  in  writing  this  action  cannot 
be  supported.    In  Bcydell  v.  Drummond  (a).  Lord  EUen- 

{a)  %Campb.  i6%, 

Z  z  2  borough 
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1818.  b^ronghCJ,  is  reported  to bave  saidy  ^if  aman admow- 
^j^^^  ledges  the  existence  of  a  debt,  barred  bythe  statute^  tbe 
dgaiMst  law  has  been  supposed  to  raise  a  new  promise  to  pay  it, 
and  thus  the  remedy  is  revived;  but  no  such  effect  can  be 
given  to  an  acknowledgment  where  the  cause  of  adioD 
arises  from  thedoingor  omitting  to  do  some  act  at  a  par- 
ticular moment,  in  a  breach  of ccontract.''  In  this  cas^ 
the  cause  of  action  accrues  from  the  testator^s  having 
omitted  to  do  that  which  the  qpedal  contract  required, 
and  which  he  was  bound  to  do  if  he  had  been  i^Iied  to 
urithin  six  years.  This  is  a  qpecial  contract  jmd  a  ipe- 
cial  breach,  and  is  therefore  diffiurent  from  the  case  of 
a  debt,  where^  as  often  as  you  acknowledge  it,  the  law 
implies  a^  promise  to  pay,  xmd  the  right  of  action  be- 
\  complete. 


Jenns^  contriL  This  action  is  founded  upon  the  ori- 
ginal contract)  and  although  the  plamtifi  rely  upon  the 
subsequent,  promise  to  take  the  case  oot  of  the  statute 
of  limitations,  still  they  may  declare  upon  the  original 
contract,  Z>tfpfr  v.  Tatian^Xo)  He  was  then  stopped  by 
the  Court 

Lord  EiXENBOROUGH  C.  J.  It  seems  to  me  that  the 
difficulty  in  this  case  arises  from  con»dering  together 
two  statutes  which  have  no  relation  to  eadi  other.  The 
statute  of  frauds  requires  the  promise  to  be  in  writing; 
but  being  once  satisfied,  as  it  has  been  by  a  writing  in 
this  case,  it  may  be  dismissed  entirely  from  the  consi- 
deration of  the  Court,  and  then  the  only  question  will 
be  whether  the  statute  of  limitations  has  also  been 
satisfied  by  the  acknowledgment  here  made.     Now, 

(a)  i6  East,  A^O* 

the 


IN  THB  FlFTY-SIOHTU  YSAB  OF  GEORGE  III.  693 

the  words  used  by  the  defendant  ar^  '<it  shall  be  ar-        1818. 
ranged,''  which  admit  every  thing  necessary  to  sustain        "' 
the  plaintifis'  action :   for  the  defendant,  at  that  time         gainst 
only  spoke  of  his  then  present  incapacity  to  satisfy^  a 
debt,  which  he  thereby  acknowledged  as  eausting  ia  a 
recoverable  shape.     This,  there&re,  is  a  recognition  of 
a  subsisting  liability,   and  is  sufficient,,  whatever  the 
form  of  the  original  promise  might  have  been,  whe- 
ther in  writing  or  otherwise,  to  take  the  case  out  of  the 
statute  of  limitations. 

Batley  J.  To  satisfy  the  statute  of  Ifrauds,  ther^ 
must  be  a  promise  in  writings  and  to  take  the  case  out 
of  the  statute  of  limitations,  there  must  be  a  promise 
within  six  years.  Both  these  requisites  concur  in  the 
present  case.  It  is  said  that  the  acknowledgment  must 
be  in  writing:  but  that  is  not  necessary,  for  the  defend-^ 
ant's  liability  is  fixed  by  the  original  promise,  in  wiitinj^ 
and  the  acknowledgment  witliin  six  years  is  only  to 
shew  that  that  liability  has  not  been  discharged.  The 
'  object  of  the  statute  of  limitations  was  to  protect  par- 
ties who  might  ];iave  paid  their  debts,  and  have  lost  the 
vouchers  by  which  such  payments  might  have  been 
established.  In  this  cas^  if»  at  the  time  the  testator 
said  it  should  be  arranged,  the  amount  of  the  debt  had 
been  mentioned,  it  would  have  been  sufficient  to  fix 
the  defendant  on  the  account  stated. 

Abbott  and  Holroyd  Js.  concurred. 

Rule  absolute. 


Zff  3 
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Sjttrd^,  Clarke  against  Rick. 

Jmu6tiu 

In  an  tdion        r\  ECLARATION  in  debt,  in  the  general  fiinn  pie- 

foandcdopOD       J-/  ^     ,   «         i  ^  ^  m 

thcstitote  prescnbed  by  the  25  Geo.  2.  e.  36.  s.  13.     Hea, 

byS^ithc^"  Notguflty.    The  plaintiff  was  an  inhabitant  of  the 

X*hK*«*  P*^*^  ^  *•  ^^*^^  '*^  -M»t!^,  Soutkwart,  of  wWch 
ioformatton,      TMuish  the  defendant  was  overseer;  and  this  action  was 
ftc*  to  the  pi* 
rUh  contuble     brought  in  oonsequence  of  his  having  refused  to  pay  the 

ing  a  bawdy-'     sum  of  lo/.  to  the  plaintifl^  who,  together  with  anodier 

K'^wnaS"'     inhabitant  of  the  parish,  had  given  information  which 

^hich  A.  B.      led  to  the  conviction  of  a  person  keeping  a  bawdy-house 

was  profecutca  •  i»         ,*-*  «ik 

tocoiiTiction.it  there.    At  the  trial  before  Graham  Baron,  at  the  last 

order  to  cotitle  assizes  (ot  the  county  of  Surrey^  it  appeared  in  evidence 

'Jj^n'lid;*^.  that  the  plaintiff  and  another  inhabitant  paying  scot 

recover  the  ^'^^  ^^*  8*^®  notice  in  Writing  to  the  constable  of  the 

reward  of  lo/.^  parish,  that  A.  B.  kept  a  bawdy-house  within  the  parish  ; 

seers,  that  the  and  that  they  then  went  before  a  justice  of  the  peace, 

shonld  hare  with  the  constable^  and  made  oath  of  the  truth  o{  the 

brthe^risli  Contents  of  such  written  notice^  and  they  and  the  con- 

therelbrewhere  stable  entered  into  the  recognizances  respectively  re- 

^^^^^^^'  quired  by  the  statute.    The  prosecution,  however,  was 

taken  npoii       conducted  by  the  two  inhabitants,  of  whom  the  plaintiff 
themselves  to  ,  1       . 

condoct  it,  it  was  oue,  and  not  by  the  constable.    And  the  demand 

that  they  were  of  the  loL  made  Upon  the  overseers  stated  the  prosecu- 

Th'^rewwd!^  Uon  to  have  been  so  conducted. 
»a1id*n'  'nihe       ^P^^  *"  ^^  ^^  objected  by  the  defendant's  connsel, 

oterieer  itat.  that  the  inhabitants  havioe  taken  the  conduct  of  the  pio- 

ing  the  prose-  ...«,•, 

cation  so  to      ade6tx)n  upon  themselves,  had  not  brought  themselves 

have  been  car- 
ried on,  wss 

Insoiident  to  entitle  them  to  an  action  for  the  dooble  penalty  pHSk  hy  the  act  ia  caia 
of  a  neglect  or  refusal  by  the  oferfeer  to  pay  inch  sun  of  lo/L  on  demand. 

within 
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within  the  att  of  parliament  (a),  which  directed  the  con-        1^)9. 
atable  to  prosecute^  and  therefore  that  this  action  could 
not  be  maintained.  The  learned  Judge  being  of  this  opi- 
nion, directed  a  nonsnit.    A  rule  nisi  for  setting  aside 
this  nonsuit  having  been  obtained  last  Easter  term, 

Gumey  and  Lames  now  shewed  cause.  The  plaintiff 
can  only  be  entitled  to  recorer  the  penalty  upon  the 
terms  of  the  act  of  parliament  being  coopqpUed  with^  one 
of  which  i%  that  the  proaeontieA  shall  be  ccmdaoted  Xxj- 

fi)  S5  Gnu  i^c  3^  1.5.  **  And  in  prdc^  So  enoowige  profccntionf 
against  pcnoo9  keeping  bawdj-hoaset,  g^ming-hooief,  or  other  disoiw 
tferir  hoQfei.  be  It  enacted,  by  the  authority  afereiiid.  That  if  any 
two  inhabitants  of  any  parish  or  plaos,  paying  icot  and  bfeaiii^  1«( 
therein,  do  give  notice  in  writing  to  any  constable  (or  other  peace 
officer  of  the  like  nature  where  there  is  no  constable)  of  snch  parish 
or  pltcpy  ol  any  person  Mfping  a  bnwdyh^oicw  g^phig-feiinaf,  or  Wf 
other  disorderly  house,  in  such  parish  or  place,  thf  constable  or  sncfi 
officer  as  aforesaid,  so  receiving  snch  notice,  shall  forthwith  go  with 
snch  inhabitants  to  one  of  Hia  Majesty's  justices  of  the  peace  of  the 
county,  city,  ridingi  divisian,  or  liberty  in  which  such  parish  or 
place  does  lie,  and  shall,  upon  such  inhabitants*  making  oath  before 
tndi  justice,  that  they  do  believe  the  contents  of  snch  notlee  to  be 
tme,  and  entering  into  a  recognisance  in  the  penal  sum  of  fto/.  each 
to  give  or  prodnoe  materitl  evidence  against  sqch  person  for  snch 
offence,  enter  into  a  recognizance  in  the  penal  sum  of  30A  to  pro- 
foente  with  eiftct  such  person  for  snch  offence,  at  the  next  ginai|l 
or  quarter  s^Mion  of  the  peace,  or  at  the  next  assixea  t^  be  holdm 
for  the  county  in  which  snch  parish  or  place  does  lie,  as  to  the 
aald  justice  shall  seem  meet;  and  snch  eonitable  or  other  officer 
shall  be  allowed  all  the  reasonable  exp^ncef  of  such  pfosecntiqn»  to 
be  ascertained  by  any  two  justices  of  the  peace  of  the  county, 
dty,  riding,  division,  or  liberty  wheve  the  ollenet  ehall  have  bedi 
comaittedi  and  shall  be  paid  the  ame  by  the  overseers  of  the 
poor  of  snch  parish  or  place ;  and  in  case  snch  person  shall  be  con- 
victed of  snch  offence,  the  overseers  of  the  poor  of  such  parish  or 
place  shall  forthwith  pay  the  sum  of  10/.  to  each  of  such  |nhabit|^nts ; 
and  in  case  such  overseers  shall  neglect  or  refuse  to  pay  to  such 
eotttftable  or  other  officer  snch  expences  of  the  psosecntion  as  afes^ 
said,  or  shall  neglect  or  refase  to  psy»  opon  denand,  the  said  sums 
of  xo/.  and  xo/m  such  overseers,  and  each  of  them,  shall  forfeit 
to  the  person  entitled  to  the  same,  double  the  lom  so  refused  or 
neglected  to  be  paid,'* 

N,B,  This  act  is  made  perpetual  by  a8  Gto*  a.  c.  19. 

Zz  4  the 
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.*  *     the  pariflh  constable.  He  it  is  who  is  to  enter  into  a  re* 

Clarkb  oognizance  in  the  penal  sum  of  30/.  to  proseciite  with 
|[^  efiect,  whereas  the  two  inhabitants  are  only  to  mter  into 
a  recognizance  in  the  sum  of  20L  to  give  or  prodace 
material  evidence  against  the  person  prosecuted.  The 
constable  too^  is  to  be  allowed  the  expences  of  the  pro- 
secution, and  upon  conviction  the  two  inhabitants  are 
to  be  paid  (not  the  expences  of  prosecutioD)  but  only 
the  sum  of  lo/.  It  deariy  therefore  ^ypears  to  have 
been  the  intention  of  the  legislature  that  the  proeecn- 
tton  should  be  conducted  by  the  parish  constable^  and 
not  by  the  two  inhabitanta^  and  the  plaintiff  cannot  be 
entitled  to  recover  thfa  penalty  under  the  act  of  pailia- 
ment  For  the  same  reason  the  dpmand  upon  the  over- 
seers is  also  insufficient,  in  not  shewing  the  jdaintiflTto 
be  entitled  to  the  loi.  under  the  act  of  parliament,  for 
it  only  states  the  prosecuticm  to  have  been  conducted  by 
the  two  inhabitants,  and  not  by  the  constable.  Hie 
nonsuit  therefore  was  right. 

Marryai  and  Chittjff  contra.  The  object  of  the  ]e> 
gtslature  was  the  oicouragement  of  prosecutioiia  agunst 
persons  keeping  disorderly  houses:  that  object  may  be 
as  well  effected  by  leaving  the  conduct  of  the  proiecs- 
tion  to  those  who  are  most  inconvenienced  by  the 
nuisance^  as  by  intrusting  it  to  the  parish  ooDstahk: 
the  act  in  terms  only  requires  that  the  constable  dionld 
enter  into  a  recognizance,  and  not  thathe  diould  pro- 
secute; for  by  the  7th  section  he  is  only  liable  to  a  pe- 
nalty for  wilful  negligence^  and  he  cannot  be  said  to  be 
'ipiilty  of  wilful  negligence  by  merely  suffering  those  to 
conduct  the  prosecution  who  must  have  the- greatest  ia- 
terest  in  its  ultimate  success:  inasmuch  therefiire  as 
the  act  does  not  expressly  require  that  the  prosecntioa 

14  should 
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should  be  conducted  by  the  constable,  and  as  the  gene-  1818. 
ral  intention  of  the  legiskture  will  be  eqnaUy  answered 
by  leaving  the  conduct  of  the  prosecution  in  the  hands  ««<< 
of  the  inhabitants,  the  act  of  parliament  has  been  com- 
plied with,  and  the  plaintiff  here  is  entitled  to  recover 
the  penalty.  Then  if  the  prosecution  has  been  properly 
conducted  within  the  meaning  of  this  act  of  parliament 
by  the  two  inhabitants^  the  written  demand  upon  the 
oveneers  was  suflBcient. 

Batley  J.  (a)    I  am  of  opinion  that  the  objection 
taken  at  the  trial  was  valid,  and  that  the  prosecution, 
which  is  the  subject  of  this  case^  was  not  carried  on 
by  the  proper  officer.    The  inhabitants,  according  to 
this  act  of  parliament,   are  not  to  conduct  the  pro- 
secution, but  that  duty  is  imposed  upon  the  parish 
constable;  and  the  7th  section  of  the  act  imposes  a 
penalty  on  him  if  he  be  wiUully  negligent  in  carrying 
on  the  prosecution.    It  is  indeed  very  important  that 
these  prosecutions  should  be  conducted  by  him,  and 
not  by  private  individuals;  for  he  is  a  public  offi- 
cer,  and  it  is  his  duty  to  obtain,  if  possible^  additional 
evidence  besides  that  of  the  two  inhabitants,  on  whose 
information  the  prosecution,  according  to  the  act  of  par- 
iament,  is  originally  commenced.     It  is  his  duty  also  to 
prosecute  to  conviction,  and  to  call  upon  the  magistrates 
to  inflict  punishment.    But  if  the  conduct  of  the  prose- 
cution is  left  with  individuals,  it  may  frequently  be  in- 
stituted for  the  purpose  of  obtaining  the  reward,  and 
not  with  a  view  to  justice;  they  may  forbear  to  pro- 
duce all  the  evidence  necessary  to  shew  the  full  extent 
of  the  nuisance;  and  even  after  conviction  may  consent 

• 
(«}  Lord  £iltiAor9i^h  C  Jl>as  absent. 

to 
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Claakb 

tutrntut 
Rfci. 


1818.  to  the  discbarge  of  the  offender  withoat  calliog  xapan 
the  Court  to  pronounce  judgment  The  danger  of  any 
such  collusion  will  in  a  great  degree  be  removed  bjoor 
holding  it  to  be  necessary  that  such  a  proaecntioD 
should  be  conducted  by  a  public  officer.  I  think 
therefore  that  that  is  the  sound  constmctioD  of  the 
act  of  parliament,  and  that  no  daim  can  be  made 
under  it,  except  where  the  prosecution  has  beoi  so 
conducted;  and  therefore  that  the  rule  for  setting  aside 
the  nonsuit  diould  be  discharged. 

Abbott  J.  I  am  of  the  same  opinioiif  that  the  nan* 
suit  was  right.  The  prosecution  was  not  carried  on  as 
the  act  of  parliament  prescribes;  for  all  that  the  con> 
stable  did  in  this  case  was  to  enter  into  a  reoognizanoe^ 
bnt  the  prosecution  itself  was  not  conducted  by  him- 
The  demand  too  was  not  rightly  made;  Car  the  notice 
giyen  to  the  overseer  was,  that  the  prosecution  had  been 
carried  on  by  the  inhabitants,  nothing  being  aaid  of  the 
constable;  which  is  not  suffident  in  a  case  where  the 
party  neglecting  to  comply  with  the  demand  incurs  a 
penal^,  and  where  therefore  the  words  of  the  act  of 
parliament  must  be  s^ictly  complied  with. 

HoLROTD  J.  I  am  of  the  same  opinion,  that  in  this 
case  the  prosecution  was  not  carried  on  as  the  act  of 
parliament  requires.  By  the  act  the  constable  is  allowed 
his  reasonable  expences,  if  the  prosecution  be  carried  on 
by  him.  In  feet  the  overseers  may  be  considered  as 
privy  to  such  prosecution  when  conducted  by  their  own 
officer:  and  theyare  therefore  guilty  of  a  culpable  neglect^ 
if  under  such  circumstances  they  do  not  pay  the  rea- 
sonable expences  and  reward  prescribed  by  the  act  of 
parliament    But  when  the  prosecution  is  conducted  by 

individuals 


IK  THE  Fimr-xiGHTH  YxAB  ov  GEORGE  IIL  999 

indindiiab  the  case  is  diflEsrent,  for  these  the  overseers  1818. 

do  not  depend  on  their  own  officer^  bat  only  oh  the  in-  '— «- 

formatidn  given  them  by  those  individuals.    I  think  also  «f  «w 


t: 


[CI. 


that  in  this  case  the  demand  was  insufficient^  for  it  only 
stated  that  the  prosecution  had  been  carried  on  by  the 
inhabitants.     The  rule  therefore  must  be  discharged* 

Rule  discharged. 


Doe,  on  the  Demise  of  the  Mayor,  Aldermen,  ^^^* 
Capital    Burgesses,    and    Commonalty   of 
Maldbn,  against  TAu.ls^ 

^JECTMENT.    The  declaration  stated  a  demise  in  ejectment, 

by  the  mayor»  aldermen,  capital  burgesses,  and  UidtobTbT** 
commonalty  of  the  borough  tarn  cf  MoUmu  At  the  bt—SJ^i^c. 
trial  before  Wood  B.,  at  the  last  Lent  assizes  for  the  "tr^T^^ 

vnB%  of  Af^ 

county  of  Essex^  it  appeared  that  the  corporation  had  *nd  on  the 

•  .  «  I        1      /•  .1  i.  «  trill  it  turned 

been  a  very  anaent  one,  and  by  the  failure  of  some  of  out  from  the 
ite  integral  parts,  had  ceased  to  exist  in  1768.    The  then«!„l^of 
new  charter,  which  was  given  in  evidence,  was  date4  ww^^'rhe^"'" 
on  the  8th  October  18 fo,  and  by  it,  they  were  incor^  ^*y2'i*f:®' 

"  M.:^  Held, 

porated  by  the  name  of  the  mayor,  aldermen,  capital  that  this  was 
burgesses,  and  commonalty  of  Maiden.    Upon  this  it  api^anng^!^ 
was  objected  for  the  defendant,  that  there  were  two  whiS*wM  in 
fatal  variances.     First,  the  insertion  of  the  words  «  of  e;;idcncc,that 

^^    ja*  was  a 

the  borough  tctwri^  in  the  name  of  the  corporation,  and  *»ro"gh  town, 
secondly,  the  spelling  of  the  name  Maldon  instead  of 
Maiden.    The  learned  Judge  overruled  both  objec- 
tions, but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  a  different  opinion. 

BaUaniine 
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1818. 

Dot  dem.  Cor- 
poraUoo  of 

MALDtN 
MiLLBK. 


BalkaUifie  hmofy  in  last  Easter  term,  obtained  a 
rule  nifli  lo  thii  eftct, 

MarryaU  and  TadJ^  now  shewed  cause.  This  b 
not  a  substantial  variance  from  the  name  in  the 
charter.  It  is  laid  down,  BacatCs  Abr.  tit.  CofporationSf 
c  2.  that  if  there  be  enough  said  lo  shew  that  thoe  is 
such  acorporation,  and  to  distinguish  it  from  all  others^ 
the  body  politic  is  well  named,  though  the  words  and 
syllables  are  varied  from.  The  case  of  the  boroo^  of 
Igftm  Regis  is  to  the  same  eSecL(a)  There  the  true 
name  was  Miyor  et  burgoises  burgi  domini  regis  de 
Lynn  Reg^;  and  an  obligation  made  to  them  by  the 
name  of  Major  et  buigenses  de  Lynn  Regis,  was  bdd 
tobegodd:  and  though  the  words  <<  buigi  domini  ngia^ 
were  left  out,  it  was  held  to  be  no  substantial  variance. 
So  the  insertion  of  other  words  will  not  have  a  di£- 
fisrent  eflect,  unless  the  words  themselves  be  material 
In  Dumper  v.  Sims  (6),  the  words  ^*  in  the  coon^  of 
Oxford^  were  incorrectly  inserted;  yet  it  was  hdd  to 
be  of  no  importance.  These  cases  shew  that  the 
question  on  which  the  Courts  have  uniformly  dedded, 
has  been,  whether,  the  variance  be  a  substantial  one  or 
not  It  may  be  said,  that  these  were  all  cases  of  grsnts. 
But  so  is  the  present  case  also.  For  the  lease  on  this 
record  must  be  taken  to  be  a  grant,  and  to  have  been 
actually  made.  Then  can  there  be  any  distinction 
between  a  grant  to  Mm  Doe  and  any  other  person? 
If  not,  the  only  question  will  be^  whether  tlus  would 
in  other  grants  be  a  substantial  variance.    In  the  < 


(«)  xo  C6ket  1%%: 


{})  Cn.MLli6. 


cited, 
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cited,  variations  as  great  have  been  held  to  be  imiha- 
teriaL  In  the  case  of  Merton  College^  the  true  name 
was  <<  Gardianusy  &c.  ooll^  de  Merton  in  universitate 
Oxonkt^  and  in  the  lease  it  was  only  <<  in  OxonidJ* 
Bttt»  inasmuch  as  there  was  no  substantial  di£ference 
between  Oxford  and  the  universiQr  of  Oxford^  it  was 
held  good.  For  from  the  word  Collegium,  it  would 
be  implied,  that  by  the  word  Oaefbrd^  the  university, 
and  not  the  city  was  meant,  even  supposing  them  not 
to  be  co-eztensive.  So  here,  from  the  words  mayor, 
burgesses,  and  commonalty  of  Maldeth  it  must  be 
implied  that  Maiden  b  a  borough.  For  otherwise 
there  would  not  be  burgesses.  Then  if  it  be  a 
borough,  it  must  also  be  a  town,  lAUUtouj  Tenure  in 
Burgee,  {a)  The  words  borough  town,  of  MaUen^ 
are  therefore  synonymous  with  Maiden^  and  then  there 
is  no  substantial  variance.  They  also  cited  the  casei  of 
7!k  Dean  and  Chapter  of  Carlisle  {b\  The  Dean  and 
Canons  qf  Windsor{p\  and  The  Mayor  and  Burgesses 
qf  Stafford  y.  Bolton  {d)^  and  Dr.  Aj/rajfs  case.(0 
And  as  to  the  difference  of  Maldon  and  Maiden, 
that  was  wholly  immaterial,  for  the  words  sound 
exactly  alike. 


1818* 

Dob  dem.  Cor- 
poration of 
Malobm 


B^ii 


Onslam  Seijt.  and  BaUantine^  contrd.  The  question 
is,  whether  the  Court  will  by  implication,  make  out 
that  these  two  names  axe  the  same.  A  corporation 
only  exists,  and  can  only  do  corporate  acts,  by  the 
name  given  to  it  by  the  charter.  Here  there  is  a  great 
difference  between  the  two  names.  And  the  Stc^ffbrd 
case  proves  that  such  a  misdescription  is  material; 

(d)  Sect.  164.  W  10  C«*'i  134.  (0  ^^' 

the 
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1818.  the  daciskin  tliti«  imTiDg  imMseeded  OB  die  tofe  gnNiiid 

'*'"'  that  the  mtsnomer  mkrht  have  been  pleaded  in  diala^ 

Dot  den.  Oor-  . 

pontiooor  ment.    Here^  however^  no  such  {riea  cooM  haive  bea 

JUuf  fnunedi  and  therefore  dial  case  it  an  aHtfaoriljr  in 

MtlLtl. 


iavoor  of  the  objection.  Hie  caae  of  Kin^t  Lg/fffh 
and  the  other  cases  eked  are  those  of  grants  made  to 
or  by  uie  lespcctive  corporations*  It  was  IheLcfiirey 
not  competent  for  the  parties  who  had  made  the  grants 
to  take  advantage  of  thor  own  mistake  so  as  to  amid 
their  own  acts.  But  here  the  grant  to  Mm  Doe  fa 
pnrdy  fictitious,  and  the  corporation  are  the  leal 
phdntifis  in  the  suit.  And  this  ease  sobstaatisMy  fids 
within  the  principle  laid  down  bj  Lord  CSncf  Baron 
Qilberi{a\  where  he  says,  ^  diere  is  a  dttiCMe 
between  writs,  declaradons,  fltc.  and  obligatioBs  and 
leases;  for  that  ifthe  name  of  a  corporation  I 
in  a  writ,  a  new  writ  may  be  purdiased  of 
right;  but  it  were  fiitsl  If  mistaken  in  leases  and  dSR- 
gations,  and  the  benefits  of  them  woold  be  wholly  lest; 
and  therefore  one  ought  to  be  supported  and  not  the 
other.^  Here  the  corporation  may,  if  they  please, 
bring  a  fredi  ejectment  by  thar  proper  name,  and  the 
benefit  to  them  is  not  wholly  lost  by  die  fidljaR  in 
the  present  action.  And  the  inconvenience  to  them 
is  no  greater  than  that  to  every  plaintiC  who  having 
commenced  an  action  by  a  wrong  name^  is  tuRMd  iwoBct 
by  a  plea  in  abatement.  The  deAodant  in.  this  case;,  fay 
his  plea,  in  fiict  denies  that  hehdd  wider  the  nn^r,  Jk. 
of  the  borough  town  of  MaUans  and  at  the  trial  it  ii 
proved  that  he  did  not  do  so,  Imt  under  anotiier  and  a 
different  corporation.  Then  this  ia  a&tal  variance,  and 
as  the  party  could  not  have  pleaded  it  in  abatement,  as 

(«)  Gf  A.  C.  B.  2134.  cited  in  Bm.  &  PM  4a 

he 
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he  miglit  fauve  done  in  the  Sugffbrd  case,  he  oi^t  to  I^l^- 

have  the  advantitte  of  it  ki  this  stage  of  the  cause.  ^      .      _ 

And  as  to  the  other  bUectton,  it  is  by  no  means  poration  of 

evident  that  Maldan  and  Maiden  sound  alike.  drmir 


Ba¥!LEt/.(«)  It  seems  to  sm^  that  in  this  case  there 
is  no  Tarianoe.  It  is  stated  in  the  dedaratfon,  that  the, 
mayoTy  aldermen,  capital  burgesses,  and  commooaltf 
of  the  borough  town  of  MttUbUf  demised  to  tiie 
p>aintaff>  That  k  a  faot,  which  if  not  admitted  by  Ae 
eonfessioin  of  leasee  entry,  and  ouster,  would  require 
to  be  proved.  It  is  however,  necessary  notwithetaad- 
ing  such  confession,  to  prove  the  real  title  to  the  pro* 
perty  to  be  in  them,  for  otherwise  they  cannot  recover: 
It  is. said,  that  there  are  no  such  persons  as  the  mayor> 
aldermen,  -capital  burgesses,  and  commonalty  of  the 
borough  town  of  Maldan ;  the  name  in  the  diarter 
being  the  mayor,  ftc  of  Maiden.  Now  as  to  the 
di^nction  endeavoured  to  be  ttd^en  between  Maiden 
and  Maldi%  it  is  sufficient  to  say,  that  the  two  words 
eound  alik^  and  therefore  that  variance  is  of  no  im- 
pottance.  As  to  the  other,  viz.  the  insertion  of  the 
words  <<  of  the  borough  town,''  the  distinction  is  laid 
dawn  in  Bro.  Abr.^  Misnomer j  73.  quoted  in  i  Bos.  and 
Pildl.  44.,  where  it  is  said,  <<  in  an  action  by  a  cor- 
poration or  a  natural  body  misnomer  of  one  or  the 
other,  goes  only  to  the  writ,  but  to  say  that  theoe  is  no 
nch  person  in  rerum  naturd»  or  no  such  bocfy  poittic^ 
this  is  in  bar;  for  if  he  be  misnamed,  he  may  have  a 
new  writ  by  the  right  name^  but  if  there  be  no  sodi 
body  politic  or  other  person,  then  he  cannot  have  an 
aotioiu''     Now  the  name  of  the  coiporation  in  this 

{a)  Lord  Entnborwgh  C*  J*  was  absent. 

declaration 


fiLLmt. 
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MMm.,  and  wMyboiMi#i*<Si|^«  W»•^^&«iJ 

porationor.  nayibcecnflderdlas  •qfBMMMW  ll»<i 
dM  hNMigb  of  JIUdm.  .IWk  Sfii«rn:J 
chMeiv  w«  find  timt  JUMtu,  iaA.4bmr.iAoai^  ^ 


Maldkii 
imhsl 

AfLLBl. 


M^mAs  tbebgui^  of ■  JlidMfliiifc  *i  jiiii<it'*>^ 
m^i  Ik  Ousm  Mffcam^^  (p^A,)^  mufmixtii^  ib*> 
raigh^ -aMtram  of  Ab-  boftagfaf-  €i^^»tt  .hmli^tm 
ofi;tfc«tboHN#».  Mid^otb«r'  oiiMn^aiHl^lfa  iM<;  Ae- 

the albrmid  iR>r»>-r  uliMiWi 4ipkal:A t\g\Mmt, mA' 
ooqunonalQr  of  the  borough  aforoud,  and  thdr  mo- 
canorft^kll  fcr.ei«r  ibMeaAtrlhainrdtae  firiCdbiftAttr 
mDoMMM,  aiidaii*  darkat    T^mH-.trki^Wafiaiif- 
pflMBgca  ia  the.  olMirt»|(«Udit  ihMrt'dMtiAiiteS^ai' 
temi^;.bow>«iB*>  t>f  JIdytot  AdMbMi<Mt»dyrtfcytti<Ufc ' 
If  chai  be  M^aad  tfaa  dkllMtimrlii4*4«i*ft4VJlNlr 
ba  right».  than  ai«  ia  tbli  cutt^mmm' *imi»dt^ 
aaivcriAg  liw  deaatipdoli;  in  d^-^^etlbittjicv,  R 
appMn^  ihewAtta,'  that-the  mejtai^  AkkMilBli/SfllipUd - 
batgaiwi)  and  aoBMMantHy  of  04  baHSi|^«Ct>M'of 
JUUUSm,  ktve  dw  right  to  the  Ind'lft  fOMta^'^iiiid  %^ 


JOBOUk  1.  I  «n.-ofi<d|)biiotKtfait  tiwM  yi'%(Htt^ 
anoafntMBcaiCk  'TheleAaapaasealiie-tttfiKM  oPlliiE 
c(»poralt0li  b  Ibe  laBd,-aiid  thel«aaA%dd^-ft  hia^ 
aaaaa  light  irinch  the  bod^poliAe  had.  •  TfaKtrii  iS^ 
initted;  but  it  may  be  said  that  alth«Q|^  ^fe^letfll^ ' 
gofHi  .89.  9gaipii)the  oorporatioa  itad^  yet  that  die 
party  in  this  caat  ihoiild  have  dcdared*  diattha  mayw* 


HMSt 
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fte.  of  llaUbi  by  tlie  name  of  the  iiuyor»  ftc  of  the       1818* 
botou^  town  of  M&Mtm  made  the  demise  to  hiou  j^ot  dcm.  Cor- 
Upon  ooniidentiw,  however,  I  am  satisfied  that  that     ^']|^^^°;^ 
was  not  necessafy,  and  that  the  plaintiff  is  entitled  to      jj|p"« 
ieootefp    If  no  such  corpOTation  existed  as  diat  de- 
scribed In  this  dedaiation,  th^n  he  oould  not  recover. 
Bat  if  there  be  soch  a  €oix>oration  he  may.    Now  it  is  . 
pmved  by  the  charter  that  the  mayor,  &c.  o(  Maiden 
are  in  troth  the  same  as  the  mayor,  &G.  of  the  borougb 
(which  is  synonimons  with  borough  town)  oi  Maiden. 
Tlie  lease  thereibre  made  by  the  mayor,  &c.  of  the 
boroogfa  town  of  Maiden^  is  substantially  a  lease  made 
by  the  mayor,  ftc  ctMaUenj  and  is  therefore  good. 

HoLBOTB  J.  I  am  of  the  same  opinion,  that  this 
olfaction  ought  not  to  prevaiL  It  is  alledged  as  a  &ct 
in  the  declaration  that  the  mayor,  ficc.  of  the  borou§^ 
town  piMaUbm  made  this  demise.  If  by  the  toon&s- 
sion  of  leas^  entry  and  ouster  an  admission  of  that  d^ 
mise  had  not  been  made^  it  would  have  been  necessary 
to  prove  it  by  producing  an  actual  lease.  Now,  It 
appears  firom  the  charter  which  is  in  evidence,  that  Jlfot 
dm  is  a  borough ;  that  there  are  a  mayor,  aldermen, 
and  other  persons  oflkers  of  that  borough,  from  which 
it  is  evident  that  there  i%  in  fiict,  a  oorporation  of  the 
mayor,  aldermen,  8tc.  of  the  borough  town  of  JUiaZdb^ 
iaoorpontedbytBenameofthemqror,  tcc^Maldens 
then  the  same  persons  who  are  mentioned  in  the  char* 
tsr,  and  who  ate  a  corporation  capable  of  demising^ 
have  made  this  demise^  and  it  appears  that  they  are 
eucided  to  the  hnd. 

Rule  discfaaiged. 
Vol.  I.  S  A 
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1818.  ..,,...      ••    V  .-•»  —  •  /.  ■»    '^»*. 

A.  »en»«flt      A  CHOW  fcr  ♦^dirtoAMW'rf  At  FWi««'*^««i^*«f 

(In  a  declare-      XX  ,  fn      iiLitrtTilraA  ^ifiirt'  i^^  A^^^Aw. 

SuSa-fright  <MNr«i,  it  thWtiine  oMie.gii*#««*'l«*% 
fu^^T^k     of  ahwn,  t6>*iu  tc»'«rtp«f hn*  airf  die  epft^ 

f^J^fiall  8e1d  cdled  fliPatil^  in  the  pari*  of  Attton,  fti  4« 

^unT^':^.  <5o«iyrfSta«»,  a«d*r«««  theferf^riinrilUbe 

2:i;nSl  time  iA>ri«id  of  right  twghtvto  hwe  Iwd,  aiwi  :ii»  of 

supported  Vf  i^t  ooklit  to^isve  eoameto  df  putanlor  eB  UeeMP- 

the  pUintiff  noadUe  cuttle^  hveat  eUd  ooucmh^^d  and  iipoB,^>is 

JToc'r'IIiS;  wstf  bad,  mA  tte  eplHirtciieBeee  tpnandeUwOie  mhOt 

JjESfTfa"'  ttftte«BJd«««««e!Acd!eaJf«faii^^ 

Tp^nThff'  Wd  pewA  of  Adbil^  in  ti«^ 

after  theeorn      ^ggf  ^{^n  ike  SUd  fiM  h  WWn  WlA  e^  Imd  of  €Oni» 

th^fidd  deii^  after  Ae  «ldd  eon  in  the  aaid^  AM^it^yeepelly  getlpaed, 

w«  for'SS  dtf.  and  carried  away,  mUl  the  mM  fidd,  or  some  ^ft 

Emt^ra  thereof,  should  be  aown  again  with  some  kfad  of  isora, 

Sltr*"ct1!Sr"  ^  bdonging  and  appertaining  to  his'iaid  land,  whhiflie 

the  number  aDDUTtenances.    At  the  trial  hefere  J¥dod'B*  at  thi^  last 

beinginpro-         *^r  ,    ;.  ..       .  .^  .<J*.  . 

poftion  to  the  2>»^  assizes  fbr  the  county  of  otttser,  it  appeared  in  efi- 

^MU^eiaadi  deuce  that  the  comuKin  field  dJlc^jBrwofc contan^ 

:;:;»oXd;  about  m  acres  of  aVabfe  lanS,  efwhJ^^the  |ddtt>ff 

jl*2rfJU°tt  ewned«ndd6iupledabout^30,  and 'life  d^feSSl^^ 

mainuined^^  ^^  ^^^^  ^^  remwncfer  of  the  field  liSng  tiBre  fS^Sly 

during  the  win-  ^nd  in  the  occupation  oTothlbr  indiYidiials.    TTnewids 

thligh  the  COS.  of  all  the  proprietors  lay  dispersed  in  different  pam  of 

torn  proved  was  .    ^.^  **     r  .  ^        -^  .    »  .      t  '••jii' 

to  turn  out  in  .  _*    ^  w   •_ 

pwrtwrtion  to  the  wteht  and  Act  to  the  pnimee  oT  the  klld,  iff  respaetltf  wlkcB  the 
light  was  claimed  t  Held  also,  that  it  was  not  i»cceiwry  to  state  bis  right  to  be  wllb  the 
ezceptioii  of  bis  own  land,  but  that  it  wm  well  hid  to  be  orcr  the  wheleeomtDM. 

the 
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tli»fidd«  aodtttftduBttaiwit  proved  to  b^thMsfttlrlkt  1*18. 
com  WM  Mtped  atid  the  flt Id  clavod^  the  occu|MMr*  (if 
the  difikreot  liiuk  tbereisr  ttnrned  out  tbeir  csttk  m 
eomtiKMi ;  the  tumibers  which  eich  indiyidiuil  waa  tin 
tMM  to  mniMtt  beii^  fvpeotivtif  iit  prdpoitioft  to 
*ettt«iiferhif:tei4iittUadi6(baiiiiiM»fleld»  Hie 
aeihm  «m  tawogh^'  hi  omM^otiMi  ti  th#  ddindiHt 
iMmti^  tamed  out  gireatlytMre  thM  ffeft  mimlNi^  to 
which  he  :w«r  unAer  dib  diiAdfti^  etititM^  Ate^dkf 
having  been  obtahied  by  the  phnntifl^  the  defendnt 
haviffg  liberty  to  nkove^taMefemoHeiic^  •  rale  oiii 
wfti  B/fid&tdin^  iMdiffted  Um  ttSNii  ots  tMi  gjrmaiiis 
first,  tbetitf<herfglffdf  tfcmtfiiMcliitinedbftb 
there  wa»  no  ex<9eptiot»  of  Me  dmr  kAd^  nd  mniarily, 
that  plaintiff^  osfde^  coold  Mt  b^Mid  to  be  levant  tad 
eauchiaxt  ilpoir  kiB  knd  nilhier  diM  opoaraiiy  other  pert 
df  the  eommon  Md ;  end  therefemefaet  theevjdenoedkl 
tiot  ^pport  the  riglit  Milted  in*  the  deckrutiottf  agamt 
wtiich  rolecaufle^  wa»  dteeu'dft  e  Anile*  day  by  - 

Imwcs  and  Curwood*  It  was  not  necessary  to  state 
the  right  with  the  exception  of  the  plaintiff. 's  own  land* 
For  the  la^nr  .excepts  it,  and  it  is  stated  in  the  decIaratioD 
that  the  plaintiff  has  land  in  the  conunon  field,  {[Ttiey 
were  then  stopped  by  the  Court  on  this  part  of  the 
case.3  As  to  the  second  pointy  it  is  not  requisite  that 
there  should  be  land  on  which  the  cattle  might  actually 
during  the  whole  year  be  kept,  for  levanqr  and  couch«- 
ancy  is  only  a  mcde  by  wiiich  t)ie  dl^Terent  rights  of 
cooinion  ai;e  admeasured  and  apportioned.  And  it  is  so 
laid  down  by  Ix>rd  Kaijfon  in  Schdes  v.Hargreavei.  (a) 
In  Bogn  Y^Beastimi  {jf)  it  waa  held  suffioeot  to  este* 
bliihr.such  in  daim  that  the  cattle  were  foddered  with  the 

{«)  5  r.  J?,  4<*  W  I  ^/w.  ZV:  p.  413.  4th  edit. 

3  A  2  produce 
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I^  IIV       ^reduce  of  the  land  in  respect  ^f  ^hich  fb^  njASTwm 
'        cliumedf    In  this  citse  it  appears  ihBt  ihe^nunktaPot 
"4?imP^     cattle  turned.  ou|;  is  in  propartiori  to.  th^  oaaDti^^^ 
*W*^.*J^^     li^i^^  whidi.is  a  mode  of  adipemi||:^einent,of  the  opoH 
mo%  cxac^y  ^imflar  to  lev^ncy  w^d  ^^^^''?%7»  ^ 
nu^ober  of  cattle  which  the  land\wili  inayjita^^ 
naturaUy  in  prgportiof^  to  ihe  extent  of  tike'  lan2  ita^ 
There  IS  therefore  no  material  difference  between  the 
^LoHbt  proved^imd  that  stated  In  the  declaratioD. 

^fTtyatrnd  BO^  ccwt^fa-  The  catU^  ■«  i  ap- 
pe«rSffr«^  the  evidcyioe^ arcnevj^r^ijjjqh fhelmd exoq^ 
jwhcn  thej  are  tiimed  out  to  wjoy  the  rig^f  of  conuDdii* 
Tliere  is  there&re  no  reason  to  saj^  l^ifif  tkey  ai^e  \cii^ 
an4  couchant  on  the  plaintiir*8  knd^  rktt^rttah'Mi 
that  of  any  other  proprietor  fh  the  fiaff;''  lulrfycC  tfc 
right'U  claimed  in  respect  of  a  pai^dW^fevakwey  kd 
couchanqjr  bi\  th^  plaiiltUlr^  IwA  *  Itt  SiMn  ^.  -Ba^ 
grea^s^a},SuU^  it  doWn'  tbit  •*tei^ai^aiid 

couch^c}'  meanji  the  possesion  'x>fiueh4ifi^'iai' -#9 
1i^|^;'th^^^^  to  be'^^tiinlonk()^diM&^ 

winter;  and  d»  many  as  'ihe''lan^'\^'nu£te3alf<Simii^ 
tl^  wintec  slia^f  t)i  sai^  to  lie^  fe^^^ioifiMal^*' 
*1$eU  ffi«8t  tli^rekre  1>(i  so^e  BiHef  '\iM''(tkiSlkM''^ 
^mi^on|^1[nj&' mpect  ^fWh^b  ikU^trdt^ 
mon  most  be  cUUnea,  (uj«f  tlie  'qbahti^''  d^^it'lad!! 
iiiait  ue  siiich  as  witt  'miab'tain '  tKe  ditm"dtft4S^^Qft 

'd'lSi^g '&e Winter  a^e^pt^nti-  ^uit'ity^it^^im^ 

the  ^imnpn  ^'el^.'''  iBut  eVe^^ii'i^^i^Ma'U{ill»Sft^ 
Wlai^n'fb^  o^ly  li  mode*  ofa^BmS^^  ^dd^ 


'^  ^  ^  mott, 
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|ucNi,^;t  wiU  not'do.  t'or  itt  all  €veats  the  number  cff  18i& 
cattle,  must  be  in  proportion  to  the  number  whidi  Ihe  ^  "^T^  • 
lanos  will  inaintain ;  or,  in  otHer  'words,  in  proportioa     jl^'#? 

r"'Ll_    •      •'        \   ■      "  '^W     '"i   ''       "'      •    '  •?,  t.   "'^-^?«  .•         RilllDUAJ 

to  their  prpduoe.  But  the  custom  proved /here  ft  fofe 
the  |)^ties  to  turn  oi;  notln,pr9pprti6n  to  theprodbccv 
feipt  aocordiHir  to  the'  exte^t^  of  their  respective  landi^' 

That  therefore  is  ajpaaterial  difference,  and  the  evi- 

.>■'     >>•,•'.» '^  * ,    :♦  .-  "f  .^        I     '   '"   I  •'■•'  ■"■  I.        »  .     *   '*v' 

dence  does  not  support  the  declaratioii* 

CWr.  adv.  mi. 


-f^i.'    U    'X 


^  Bayi^ey  J.j(fl)  now  delivered  the~  bpinioh  of 'the 
Court.  The  plaintiff  in  this  case  has  declared  that  he 
W^]^vfully^ppssef§e4yOf  divers,^  to  wit^  loO  ^cres  pf 
I^^^wjtj^  tbe,appui^eivuif;e8|,situate  in  a  certain  com-'' 
ipon  Qeid.  called  ^;w^  and  that  by  reason  thereof  h(» 
l^ad  ^jfxvfi<$iK  pf  ^f^sture  ipr  all  his  commooable  eaSttley 
)eirf9t  ^ndl^i^f^ji^h^^t,  u^  ap^  Hpon  his  said  land,  ^^ 
tb/^  agpojr^tfpjin^l^n  j^nd  f>verth^' whole  of  the  said 
pCi9iiV^i^^^|d^|tjp^jrepr^  w^  th?  said  field  Was' sdwtt 
jffjb  xfly.^k|»§.  pj^jjcprn,  after  |he  sai^  corn  ill  the  said 
^^^m^'j^pei^  ^a^ered,  a^d  carried  away,  imtil  thi? 
aai^^dd^  .  or  .i^ome.  p^rt^  thei:eof,  was  ^own  again  wiil^ 
some  jkind  pf  corp  L>nd  the  qupstion  is^  whether  thiy 
i^ig^  .pr.cocjmw  ha»  been  .coirectly.  described  in  the^ 
dfic^atioi^,  and,  suppor^^d  by'  the  Whence/"  It'  wa« 
fi||p€ifi^^,,5hj94j«.tUj^  w^^  jmd  situate  in  i  cbrni* 

D}pn  i)ld^,,,J^he  cattje  couI4  not  be^i^iop^^ 
Jarant  and  coudiant,  ?^.  %.??!*^  ^^  inasmuch  as  jtheV 
»!Wdej:e*.,p^er  tj^e  1^^^  and  ^aigfhtwitfi  equal 

M^jp^ij^tjf.bei^^^^  couc^^nt  oii  aiiy  otbeif 

part  pC  Ae  ^x>mpion  field. ,  This  therefor^  brin^it  to 

M  Lord  SlMkmnth  CA.  wu  abient  when  the  um  wu  armed. 
<^of;x    '  3  A  3  th6 
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181  i.  dia  iprndon^  what  i»  the  meaning  of  the  tern  Uvbkhj 
\  aad^noncjbanfiy  as  uaed  in  this  declaration  with  xgS&f'. 
against  e9oa4o  Si  tight  ofcoflamon?  In  th^  case  of  a  distresa 
▲ftDBAM.  ^j^g^^  ^^  0q]j  a|re  fitfd  to  be  levant  apd  couebant  on 
thalwdt  which  haTe.  been  thinse  ibr  j»  spac^  of  time 
.  l«Bg  fltmigb  for  them  to  have  huik  down  and  risen  up 
wffka*  'But  in  %  case  «f  a.  right  of  comnnua  U  is  difier^ 
aat#  for  there,  it  neans  c^tle  which  i^ra  ccfkmected  with 
tlia  IdifA-  in  vespect  of  which  common  is  claimed ;  and  is 
a  mod^  of  ascertaining  the  number  of  cattle  which  are 
•DliitLsd  ^  i^^  A^^  of  .cQQunQn.  The  right  of  common 
appimdant  is  confined  to  arable  land  twly,  and  yat  the 
pav^vmnst  state  in  dnipfiing  this  righfi  that  the  cattle 
were  levant  and  couchant  ypoQ  the  l^nd.  It  follows 
therefore  that  arable  land  in  ppi^t  of  law  may.  have 
^attib  lorant  and  conch^nt  therepp*  Jn  BameU  v. 
ILfm^i^)  the  prescriptlre  cl^im  of  commop  appendant 
4id  m>t  ;state  that  th^  cattle  wer^  levant  ,and  couchanl^ 
and  tlH»^e&ndi^lts  there  having  replied  that  the  cattle 
%aRe  nQt  ^levaptand  couchant,  the  question  was>  whethci' 
Aat  .r?plifatipp  put  a  material  fiict  in  issue.  Now  H 
^f^vaHQj.  and  fiQiichwcj  were  incident  tp  Uie  right  of 
fOOWnQQ  appe^dantf  the  r^Hcatipn  wiu(  a  goad  soswer 
tp  Iba  plaintiff. clain^  ai)d  \he  CoMrt  held  it  so  to  be; 
•Miiiitr«y^44ir^tit.Caai«M9n»|d«8,  it  is  akq  laid 
imMn^tlknt^  ifiitha  case  of  ^qnmon  a^yei^^aant  yon  mnst. 
itata  ths^  ^attHja.  tp  ^leJkvaiit  end  epvcbw^t  npon  the 
Tbia.  xjgbt  lifted  Vx  tbiacaMisjK^  iffeperlf 
that  i^fipmi9m,4PPw4i»Dk  but  is  m^  lik« 
thcftMgliiof  common  stated  in  SkMik^&fi^^emii}^ 
MitllfftllP^M^IM^^  i|  a  righ4  of 

persons 
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p«noti«  ooonpTUig  avftUe  land  ^yiog  togeth^^  wd  iib»       18>8« 
indosadi  to  torn  out  their  eattle  to  fttd  protoiMii  ki  "^^^ 

the  ope&  field.  If  there  wer^  bo'  odmifloD  figlkt  of  thk^  ^Jiits/ 
sor^  erery  man  wodd  bo  bound  to  ketfp  his  Oattlo  ^»v^^ 
upo9  bis  own  land,  which  would  be  prodoetiv^  of 'grooft 
inccmyenience^  and  in  nninj  kstancee  woald*  be  impofr* 
tibie.  In  order  to  obviate  this,  e^erjr  maii'a  oatdo  me^ 
allowed  the  full  range  of  the  whole  field;  but  theft  Iter 
number  which  each  man  is  at  liberty  to  turn  out  must 
be  limited  bj  some  rule.  This  introdnces  letaacy  ajfid 
couchancjy  b;  which  the  number  of  cattle  to  be  turned, 
out  is  restrained  to  that  which  the  land  of  eadr  ibdivi*' 
dual  is  capable  of  supportii^.  So  in  the  cafee  o^  comr 
mon  appendant  the  right  i»  ccmfiaed  to  torch  eattte 
as  are  levant  and  coocbant  upcm  the  estate^  vk.  to  sneh 
and  so  many  as  the  tenant  has  occasion  for  to  plough 
and  manure  his  land ;  and  in  i  yenir.  54.  i  Ketk,  590*. 
Niy^  30.  and  5  T.  J9L  48.  it  is  settled  that  what  is  meant 
by  cattle  levant  and  couchant,  iir  the  number  ot  cattle 
which  the  land  in  respect  of  which  the  common  !# 
claimed  will  maintain;  and  in  the  latter  case  Lord 
fCetgfm  say%  that  levancy  and  couctiancy  is  a  mdde  of 
admeasuring  the  common.  In  tbe  case  cited*  fttmk 
I  Sdwi  N.  p.  413.  the  question  was  as  lo  cattle  t^Vtttti 
and  couchant  on  a  messuage  and  one  acre  of  (and*  Now 
within  one  sense  of  the  words  levant  and.'couehaiil 
they  were  so,  for  they  might  have  been  di^rained;'  kfe^ 
the  case  there  was  held  to  be  dUIerent  whh  req[>ect  to  • 
right  of  common;  for  Lord  Itatfmdnd  says,  «  Tbtfscr 
cows  cannot  be  levant  and  couchant  upo^tbe  OM'aei^ 
for  I  am  clear  tiiat  levancy  and  coucfifincy  h  ^  st^t  t>f 
common  in  contradistinction  to  common  sans  oombrs^" 
and  signifies  only  so  many  as  the  menuage  or  farm  will 
3  A  4  by 
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"I  i 

1818.  ^      by  iu  procbo^  maiatiuio;  and  il^ivpirfio 

^  case  of  the  towa  of  Derbu*    I  Jmow  thflm  490 

CmitMAir  .       . 

* '  ^fflHur        which  say  that  foddermg  in  a  y«^  inakeB  levaiiffreod 

.   ^  . . .  •  I '     ooiichancy>  but  then  the  meaning  is,  foddering  widi 

stubble,  &a  produced  from  the  messuage  or  land  itadf 

to  which  the  yard  belongs,".    That  case  therefore  shews 

tlMft  tl^^&ir  mmiug  oT  fha  w«»d«  i^ 

'  "^  :   ^Wft^j^Ql;,  .i%,  the  njQtfibet  dTaHlIe Mich' ibe  kid  is 

capable  of  maiiitayiing^    In  the  ptes^  a|9e  mA  man 

under  these  words  would  be  entitled  to  put  upon  the 

ffcmofp^.  tfai^  ji^mb^  (ff  cattle  whkh'liii'kia  k  c»- 

V  tl  '    r.  \  *^^  ^  sflpporting:  noil  thm  tih^ngUlk  nbritipio- 

\  •  fi^^  #a9riM   m   thfli,  «tBcdM«tM*#  ^od'  has  >bMi 

.:/^7.  .    n  fi^ppite^  bj;tl»  jB^iri^^     Sb^rtalir^^fefaaB  lor 

,  '  a^ttjp^iivdft  th|»  Te^ 
;M"  -'.^  -'   .  "  '  .  '  ■  '-  ;^^-  •iWe.ttkaiaflBi 

...M  '.-'/in      •.-    :i    •..  '     .      r       •  •        •   ,      ^  .V    -2  Ij  I      :     • 

.1  G?  .V       >.   :o         '' '  '  '  '        *  '  .... 

Civiyn'«  i^^t^  tit,  pp^M^  ^t  MtWf^.fi  idfcdmA 
The  paauge  is  this:   «  IfMVWil,6«)Myb»*^JM«* 

'  ■  ■  '   '■>'■  li»tj;>^09jBribetoi9doae.«gM(^.lJi»9ltMa^ 


^\   \\  »'.   'I.  ru.^ 
..  -sM   MM..,;!. 

.1'  r  -. 
-"^'  '.f.J  ;<H.  f^f* 


i^  contrary,  t^  7  Cbfe^  ^5.    B»t  tUa  twf  da^isioA  i»^ 
bci  £»«ind,ii?i «  Mod,  105.  !vh«re4tif^fH(l4o(«v%-  ^  WIhk 


,;,  |here  are  if^eiRal  freeholders  wbp  ha^re  r^t  of. 

,.v   K  oi  i..t  xnon  m  a^co^^oi^i.ficld,  euch  a  costcnn.  tt>:  judnie  ii 

^oo^,  because  the  remedpr  is  rcQJgrof^ ;  for  §8  one  wBm$ 

much  of  the  case  at  bar^  beoaus^"^  the  defendant  hai| 
)'\  pleaded  this  custom  to  mdose  in  har  to  a  fxeehoUfii 
who  had  no  land  in  the  common  field  where  he  ckmed 
tight  of  common,  but  prescribes  to  have  such  riUitg^m 
as  appendant  to  two  acres  of  knd  which  he  had.alihy^ 


i»  THB  Iftm-m^anYtOL  bt  GEOH'GE  IlL.  Vi's 

*4»«fe*lrt»te'to  ttswed  th«  em)r to  Lord  fcBief  Saron    v./wy-f» 


if*"- 


n     .?:    ' '^  A.  *j 'I  •    >J    -     ..   J'».     ^      ^     T  ■„" 


i--i.-4v   .rvt..<!j    J-l.iJ.l.ll  1  •-._     •••I*;'    ••   <'\.    >'!•'    -l^'-'^.J 

yQp9|i.;9tt  thftsDpniM  ofl  ilsjtBURUP  S9i[«(f  tild   JUM9. 

'I^JECnRMBiHT'toyeOfc^gy  iOie'poMettiorrWcertttM  DeritetoJfJsr. 
maietit  {TlleidechvMiMi-  ^iMined'oit^ demist  oWm  ^^^'todl?'' 

and  Jam  Ji^fl^&ci:fi%bJ4afelJdMW']4e<^  drea.theiite 

«qpia»-wydisii80e  was  joined.    The  cause  came  on  to  heirs  for  eTcr, 
be  tried  at  the  bst  Summer  assizes  for  the  county  of  Sb-  ^^^.  toThe 

fondibr  didi^hUntiii;^  rflljJM*'  lo-Ae  5|ffiiW  'biPth^  J^'n*ts*i^^ 

*    '       f    ippoint  •  HcUt 

cfloni^kif  SiMM^tktv  if4iiiiter,.  bdng  ii«i«(f ih'itetirti^^  w' wTreta^ 
mtititamm'iiiiMAitmm  fire  loth  it^k^Miird  ">'*'>V.^ 

*^  -   ,  •'  ^     VM  not  tnc  <le» 

^•«,  iduly  ^std^Med  ^hd  iltksttd^ki  i«^by  KvrVfeq&lf6d  j|j«of » oMte 
lny<fredbiS8^ki&^shiagt^  Ikhds,  t^netiient^  an^'V^r^ta-  ^i^^e7to 

t?  **'^lA^   •*^'^;C    /.A  In  CMC 

leiTiog  no  iwie 


flftSrMSfe^feiy  of  iheir  rigtits,  members,  find  apnurtje- 


ar  of  mv   acatlw 


;?  i\*. 


payment 
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— —        charges  aad  ^|p4DfM,  virfo  ny  nioccpJfeiy  .C6iB%  .]iir< 
^JJ^        h^MB^  ex0GUtar%  «idBaia^tratoi»i.  or  . »%!»>.%  e«r. 

hagfattp  4ie  ani  isa^  no  chili  qrcHkkm,tim  ny  «Z( 
ih-.Jgi^f  deoi$e,<mdUque^huMionnfSiifiul9^ 
M^ngifruMd  lanismd tenements  CfdW  <nr  humm ig 
ikeynam^  ^Witheridge. antf  SwtkHiudFliaM.  ^  her 
md  her  heks  Jbr,rw^%  Jf^l^  tie  p^.qf.fim  tkamand 
I^^u9is^k(fifid  money-qfGr^t  BritaiA  WfioAe  exeok- 
Uir^^sxeaaarA  <jf^yi  niece  Maqp  HUe^,,^  Ip  emh  ffer- 
umasMhej  by  her  last  mill  and  tedem^^.  t^oU  ikrect:* 
The  piemiaei  lo  dfrnrnd.  to  Jam  Barnes  are  tha  pi«- 
miaea  in  qaestion  in  thia  cauaew  The  said  Mmy  Cbrd- 
ing  f^fterwarda  died  on  the  loth  day  of  Jamumy  itp^s 
aeiaad  oC  the  -ipromises  in  qneition  in  this  eansa  wiike«it 
having  altered  or  revcdwd  hv  taid  vilL  Upom  her 
death*  the.  said  Maty  fiiki  entered  into  the  pienmm^ 
9nd  /}nJIilafyUa:m.jSi%.  suffered  ik>reQQiiery  theresi 
the  uses  of  whicb^^  recovoy  wme  Igr  indc^liarea  of 
lmB%  ai^d  .i^ease.bMWffidiafea  J'eq>(;e^  onHb^gik 
Md.  ipth.dayapf  Sigtfnii^fT  i8ii»  $tnA  mado  in  ooi^ 
tmpl«tiq|x  of  h«r  ix^t^B^iilMriageMt}!  tha  defioDdaflif 
ffimufn  Stone,  declared  to  iw  to  th«  nae  of  the  ftU 
Jffai]i  Hiles,  vntil  the  iparriage^  and  thfip  tprthe  jOK^if 
certain  trustees  therein  n^|i^  in  fec^iii  trnst  for  sq^ 
person^  &c.  as  the  said  Man/  Hil^ulfianid  by  deed  or 
will  direct,  and  in  defiinlj^  tliereof,  w^  ip  the  me^ 
time,  to  permit  her  to  receiye,the  rfi)U  during  hef 
life.  After  her  death  to  pennit  ^^hpsi^d  to  re- 
ceive tlien^i  during  his  life^  and  ^e^-  fo.  cpn^y  ^ 
lame  to  th^  ^children  of  the  marriage  aa  therein  mv^ 
tioned,  and  if  no^  chHdreiij  tc^  the  sucvivor  ia  fee.    T|^ 

marriage 
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marrii^  sobn  afterwards  took  cfite^  ind  the  iaid  Jfoy       liliw 
Hffas  then  Jlory  Sifo^  died  on  the  isl  day  otjofmny 
18x7,  without  having  had  any  child)  and  kaving  by  her 
will  made  in  pursuance  ofthe  power  contabed  in  the  set* 
tlement,  devised  the  premises  to  her  hatband  the  said  Jfil^ 
Horn  Stone,  who  survived  her,  and  he  and  the  said  Sakmd 
Wdber  as  his  tenant  continually  since  her  deaths  tetve* 
been  and  stiH  are  in  possession  of  the  premiies.    The* 
aaid  Jane  Barnes  the  devisee  in  remainder  on  the  Sdi 
day  of  September  xSoS,  intermarried  with  AbnAam 
Smiik  the  younger.    They  are  both  living  and  are'  tfib' 
kiKira  <^  fbe  plaintiff  in  this' ejectment. 

This  case  was  argued  in  last  Hilary  term*  b^ 


Qaedeej  for  the  lessors  of  the  plaint.    The  ques-^ 

tioii  is,  whether  by  the  wilt  of  Mary  tJ^dingf  her  mec^* 

Maty  Hilei  took  ati  Mate  in  feie  Willi  an  executory  de«'' 

visie  over  to  Jane  Barnes j<sr  an  estate  tail.    If  she  tc^^ 

the- Utter,  then  the  limitation  over  toJSm^  Bah^aht 

htattd  by  the  recovery  which  lias  been  suffered,    if  the 

fornMf  the  lessdra  of  the  plaintiff  are  entitled' ta  re^ 

cover*     The  devise  is  in  this  case  of  the  estate  t& 

Mmy  Bilei   in  *ft^  ^  and  if  she  happent  to  die^ 

leaving  no  child  or  duldren/'  then  to  Jime  Barnes. 

AnA  the  first  question  witt  be  Whether  by  these  wottH 

^  leaving  no  child  or  children,"  the  testtitrik  Meailt 

leaving   no   children   living    at    the   time  of  JiStry 

HiUs  death,  cur  ail  indefinite  fail»pe  of  her  IfisM.   Now 

the  words  chiU  or  children,  ordinorify  mean  the  in^ 

aaMiatB  deaoendants  c^  a  person,  as  oontradistinguishedl 

firom  issaev  which  would  include  Im  moi^e  remote  eH^* 

spring.    But  even  the  words  <<  leaving  no  issu^''  have 

beencoftstnied  to  mean  **  leaving  no  issue  at  the  tim^  of 

•   •  the 


WcbbxaV 
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I81d«  the  deatK  ;^  in  cues  v^iere^from  the  other  circamstaooes 
of  the  will/'  it  appeared  to  he  the  testators  mtendoa 
to  use  them  in  that  sense.  In  Pdls  v.  Br(mu(a\  the 
circumstance  relied  on  by  the  Court  was  the  ezpres- 
sloh  ^  if  he  died  without  issue,  fiviiig  iVtSiam  h^  too- 
ther.**"  In  Porter  v.  Bradley  (b\  'Loxd  ^Jtrnfoi  fi>^nd8 
his  judgment  on  the  words  <<  leaying  no.  fwue  behmd 
him'/'  an<^'bn  the  testators  mentiomng.  tlie' erool.  ai 
likely  to  happen  in  the'  life-tiiiie  or^tus  wiiJdw  or 
younger  son  or  daughters;  and  in  Eof  on  fhe  jSemu 
^Sheers  v!  Jeffery  (tf),  he  proceeded'  upon  the  &t  of 
the  tesiator^s  having  given  ufe-estates  only' to  nisjnu^-' 
daughters  ^afler  the  deatti  of  his 'grahdaon  whhout 
issue.  These  cades  shew  the  prihcipW  on  wludi'  the 
Courts  hav6  unffbfmly  proceeded,  ^lip  ffie  same  rmib 
it  laid  down  mBarXcmyJSaUer.^^'^  jNpw'^ere'are 
several  circumstances /in  th^  present  wilt  Mm  wfakit 
ttiis  appears  to  have  l>een  the  ibtentioQot  me  testatrix* 
Fpr  she  uses  the  words  ^^  child  of  cliUdpefiL^  and 'not 
*<  issu^':'^  she  gives  a  pbWr  to  M^'ltliJifx  {f^devmpg 

looo/.  m  case  or  her  dying  withoiA  childnm,  ^nddiiipcts 

V  •••  <^'  ^  ♦i  •  '  * '   ■' f     ,-  '  J  "■  '"^   .yUiiv.iv'^v  ii  ■  •". 

also  Jane  Barnes  to  pay  that  "sum  to  \n?  executor  or 

ttie.' devisee  of- Maty  jFJttes.     AH  wJucn^cuic^iiiuiaqces 

blearly  shew  that  the  testatrix  intenje^  ihat^  t^e' 'estate 

should  go  over  immediately  to  her  nieoe  Jane  j^ariest 

oh  tH^  a^tli  oF'Mry  HUes,  if  t^e  latter'^^ii^yiM^^ 

leaVmg  a  child'  living  k  her  decease.'  'l^e  ac£:t^ 

d^if^  o^^^  th^f^fe'  k  hot  too  ^r&atiteJ'^A!^  ^  io 

tSie  lil^n^'^uefttidn  Whe^er  this  ctevis^  hie 'an  e^^")^ 

t!iV  cases  "atlreaidy  cited  clearly  diew  tiiatlt'cimnot^iDbe 

considered.    The  leoors  of  the  (^aintifl^  are  iher^^ie 

(«}  Ov. 74W.590.  0)  3^*^* m6. 

.  w  f  V ;  (0  ?  r.  A  589,  (w)  17  rff.i««.  47^ 

entickd 
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[a)  6  Caki»  ipk  {If)  iP'  ff^ms. 534.  (c)  I  Dm^h S%t> 

(d)  I  f^etitr.  »ai.  (*)  I  /*•  ITiw.  663, 

.r^-.^i•;  i^'A^i  (.^"  v^.  ^^.»  -   \  between 
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entitled  to  reooverj  thb  bong  not  an  estate  tidl)  .btit        18I9« 
ti  good  executory  deVi$e  of  the  estate  to  tliero  upon  ^       "ZT" 

cootiT^nc;^  wnich  na3  happened. 

"^  '/  '*        "  * ' 

ifcfdQTf ,  coi^tr^  jTh^  words  "  child  orchildr^"  ar« 
iiX  tlhr9  case,  ^ootij^mous  with  issne,  for  Jiiaty  HileSf 
at  t^e.time  oT'tliie  death  of  the  testatrix,  wa3  not, 
married,  and  it  wad  laid  doyirn  in  Wild!%  case  (a),,  and 
in  Hughes  V,  SfijyieT  (i),  that  children  unborn,  were,  to 
be  ^ik^n  jn  a  wiU,.as  s](nonymous  witif  issue.  So  JEilso. 
it  wa^fheld  •  in  2Xv»^  y.  Stevens,  (c)  And  in  Biji^l^s 
case,  cited  by  .I^rd  JF/afc,  in  King  vi  Mellinglfi)^  th^^ 
word  ^  son"  .^as  taken  as  npmen  collectivuni)  an^  to 
incjude.  all  the  ,maIo;  ij^siie^  ..T^n  the  ^'ord  .**  chpd*,' 
which  is  lar{;Qr,;.willr  include  .all  jssne.  For  if  tl)a 
strict  and  ordinai;y  japc^tation  of.  tlie  word  chijd^. 
were  adopted,^. there  would,  follow  this  consequence^ 
that  if  Mary  Hiles.ha^  a  child  which  die^  in  her  lifq. 
tlm^  leay|p^  a^cbildy  then^anfJSant^s  would  su9ceed 
on  ihe  death  qf.jf^Tr^JEfiVf^  in  preference  td  thc^^rand-^^ 
child,  and  this,,  thpugh  the  leading  ol)ject  of  tb^  tes«; 
tatrix  obvioualyf  was  to  giva  the  estate  to  J^e  Airn^f 
only  on  the  failure  of  the  line  pf  Mary^Hiles.  rThe^ 
win  must  be  thei^fore  read.as  if  the  testatrix  had  i^sed 
the  words  '!  and  if  my  liiece. Jlfat^  HUes  shall  hajppen 
to  die»  leayi^ig  np  issue.'':  Then  no « authority ^can  be 
cited,  where  tbe  words  ^^  leanwg  no  issueT-  in  the  ease 
of  a  real •  estatej^  jfure  conatmed-  to  ioe^n,  leavj^g-no 
issue  Uving;at  the  dims  of  the  dea|h  pf  Uie,  first  ti^en. 
^ere  is  a  dJAtjnckipn  taken  in  ]Pcj4h  y*  Chapmim  (rV 
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ins.       iMreen  Hmm  wwit  at  ip^lMtt^ 

"^       Kd^  wUfih  vai  adoHtted  bf  Lbtd  Jb^oii  a» 
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Si^vrv  ▼,  Je^^   and  Is  dottfinned.^  Lard 

real  property,  «4li€iewcrda-lM«ia  idM^a 

daltaiDafiiaiireoriaiii^    IttiOMa£tin< 

fitUi  n  Amaa,  Portfer  ^  Bnutejs   and  Air  «  «k 

rfcmcir  qf  Skem  t.  J^^hn^  tlMe  lM?t    baeii  fcaad 

gHToiH^  cmsflBScapcaa  la  oomniQi   una. 

Bat  ^iHtfioot  auoh  cireaaiibniGes  Um 

pravaik     In  Trmy  ▼.  Agat{b\  ft  k  a»  laid  d#*a 

axprtftily  by  Le  Bhml.  who  aaya^  <■  lima  ia  ao  cms 

arhara  the  words  die  without  leaviiig  hm»  wqrty  lane 

been  adjudged  to  aiaaD»  without  lewfti^  iawe  aft  thatiaK 

of  the  death."    Then,  what  are  the  cireuiilana» 

relied  on  here?  Tlie  nae  of  die  words  child  or'cU* 

dren,  has  been  already  shewn  to  i 

and  the  mere  eirconwtaDces  of  the  po#er  of  < 

of  iooo/«  by  wtUt  and  of  the  pigroiant  to 

dF  JlfiiiyHiita^  are  too  wedc  to  alter  the  < 

dirwvltd  *^eMBiilor^  does  not'ne 

knmediaia  eueitlor^-for  flie  execnlOT^of  Ihtft' 

woald  in  pCHttft  tf  low,  M^Ae  exeeater  of  JAiyHBcs^ 

This  ease  canMI  bo  IggJiyMwd  ^^i»aa  -  JTMIiy  « 

Ms  in  fee  to  TKmm$1!biaeg^-%»  tit^tk^ 
MMM,  ohd  ir^lM  dfed  SrfdMwl:A!iai«»^Milr 
%cgelti^  Iheft'Wiriiiistsrs  dio  meoes-^  Ibt'tssMbCi 
adltf^hq^dMiid-hiM)  iDo^iMdie^  tkeiktolhe 
Xmm'if  te  ^Udift'  And  dM«r«r  hcr^  «oHrilsd 


cfaiUren 
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ckiUMr  Ml  niad  mit  net  i^ma.    lUthatd-Hard^       <»1B. 
M4  (btti  this  iMr  sn  estete  tBtl,  and.lfaie 


tlM  lesttot  <£  the  plailitiff  wos  burred  by  the  veecH        ^««*x^ 


ireiy  «0bmd  by  the  meeo:  That  eaae  therefen  10 
■Irfarlg  the  present,  and  shews^lhat  the  kssoaaof 
the pUMff am alsobatred by thereeorery sirfbred  iii 
ehk^Mir  fiilherdtoMlbraJtfvy  Hilar  ttode^ 
ipek,  mm  thelast  caas,  an  Mate  taiH  or  if  noe,  still 
•I  afl^MQUls  tb0  esemtory  derUe  oyer  to  An^  iBcmef^ 

^:i8^bafLiH  b««  tep  i^mtfkdMiig  tP  take  fftct  only 
«ft«Mr  Mi^liidefiaiter  faihiTft,^  the  isade  of  Mta^W^. 

^jbl    aNkeritvent,    the  jiid^MBt  must   ))e -for   the 

^^-  %...,..  CWr.  «<s&?.  «rf^, 

-li,  J^dJ§^l!'^**^^''^C  J»  now  ddiYered  the  jwdg- 

MbJEbfl  9?^^^^^  ^  ^^  cs*^  <^™^  ^V^  the^  wilL  of 
'jiMSBf^iVf  4pwsMv  adierdbgr  i)io  defised  all  i>er 
.^j|Ni>tf*»tft..«d  all  the  reiiduc  of>er|nsaK>n4citaliB> 
^:  y»"^^ Af  JIJW"  .ffaryiaim^  iierh«ur%  flnealor%  aidmir 
,|M9lmlpc%.prj0i^  caaelwraiiaac^ 

4^|eiyj;K{aV  sbwld  hap^a»^to  die  andiea^  noaUld 
pr.  ig|j^AM%  tltaii  taaMrh^  jmnat  wto  her  ^Wstaftria's 
.Al9G%  irei«Ainiii&  #  h^  ftediidd  tauniaiitsxflaM 
.  <mtto9i4[a4mdjSM<^|^^  an^  her  Jimib 

|kp^fifeir^,pi9iB|(  toceJ^niilo^tlM  n%p^ 
^.^AfinyfiGfc^ac  10  su(^i««niiM)iat9  bcse^lpa^^ 
.  ^ahipU  dir«cl.    i|i«9  HiSqb  aftiK  iM'tntalta^ 
Jiving  8«tftfe|d  e  ifoeawty^  andiMQBp^e%ecaEaiib,died 
wkhoiit  hating  had  any  childy  this  gectment  vas 
laDei^.fagr  Jkntfianm  aod  JHmtoe.&wM^.her  faae- 
baad,  the  lesaors  of  the  pkfnl^to  racotefth^  premises 
>  devised 
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1818.  devised  oTer  as  afarawid.  In  this  case  it  JMabeen  cm* 
tended  that  the  words  **  child  or  childten**  jneao  isB«% 
and  that  the  fiist  dense  is  thertt»re  either  converted 
into  an  estate  tail  by  the  limitation  over  on  Mmy 
JHSle^n  dying  and  leaving  no  chUd  or  chiUren,  mvrineh 
case  the  limitation  over  is  a  remaindery  and  banred  by 
the  veco^ery.  Or  if  the  first  devise  be  considered  to  be 
in  fe^  that  the  limitation  over  is  too  remote  bm  being 
an  executory  devise  to  take  effect  after  an  indefinite 
fiulure  of  issue*  It  is  true  that  the  words  ^  child  or 
children''  may  mean  issue.  And  where  the  intent  le- 
qaires  it»  the  word  ^  chiljren''  has  not  been  ormfined 
to  the  immediate  descendant^  thou|^  that  is  ite  ordi* 
nary  aud  proper  senses  but  has  been  extended  to.  all  the 
descendantsi  whether  mediate  or  immediali^  as  ia 
WUd*s  case^  6Cb.  17.  a.  B^  v.  HamOkm^  4  'Ve$. 
437.  Doe  V.  CavendiA^  4  71 IL  741.  n.  and  in  B/at- 
diffe  V.  Bi$Mejfy  10  Ve$.jan.  201.  Hie  saBM 
struction  w^s  also  given  to  it  by  Lord  Hardmidkt  < 
in  a  deed,  according  to  the  intent  of  the  p«tie%  to 
Wjfik  V.  Blackman,  i  Fes.  200.  &  C.  jhnAL  555*  Afii 
in  the  present-case  the  words  <*  ciuld  or  dlfidnm"  libit 
be  construed  to  mean  <<  issne,"  becasnse  it  is  Ae  mani- 
fest intention  of  the  taslBlrix  thatJiiw  Bames  skoidd 
not  take  by  the  devise  over  in  eixdusion  of  any  of  ihfr 
issoe^  however  remote^'ofJIIinjirlfiZfi/ and  uidesa  the 
words  do  receive  that  constmctiont  Jme  Apwer  worii 
tdke  in  exclusion  of  such  issjoe, .  in  die  event  of  May 
ISIes  dying  without  leaving  at  her  death  any  son  or 
daughter  surviving  her,  but  leaving-  a  grand-child  or 
grand-childreni  the  oftpring  of  any  of  her  own  de- 
ceased immediate  children.  Taking  therefiire  die  wSi 
as  if  the  devise  over  hod  been  ^  in  case  Maay  SBee 
10  should 
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ahoaU  die  aod  leave  iio  issu^''  this  »  the.e&ctofth^       18^ 
wilL  UcQXktamA&nlsLdmaetoMttniHi^^  "~~* 

Dos 

would  mable,  her  to  dispo^.  of  the«  fte  amongBtr  h«r,offr        ng* 
iprini^  if  9he  sboiikileave.any.fit  ber  death;  l^ijE.sl^ 
lihottld  not  leave  a&yf  thai,  instead  of.the^^  in  tbejtw 
tenements  devised  over  on  the  happcsung^of.  th^t  ev^pn^ 
and  which  upon  that  event  are  given  to  Jqne  Bpme^ 
and  her  h^i^,  the  .sum  ^of  iQop/.  ;^^s^  ,tq,)ie  j^d  1^ 
JaneBanm  or  hcrheira,  to  the^ezec^itipr^.t^ri^^ 
Mary  ICles.    ^This  is.  therefore  like  the  casfd.of  .-iZofiV* 
.J^ff^rjk  T  T*^  589^*.^^^  ^^  ^  devjse,to  Jtl  F.  and  to 
his  heirs  for  ever,  buj^in  case  J.  F.  should,  depart  this 
life,  md  leave  no  issue^  then  the  t;^^§tor^  deyi9€^:over 
estates  for  ]iS^  o^lj*    Ip  that  case^  ^tji^^^^fiDSt  devise  w«a 
held  to  be  in  &e^, and  not  ,in,  tail,  and.  the  jimitatida 
ovear  a  good  e^cecatory.  (Si^eme^,  upoa  the  event  of  a 
faihireof isme  at  the.tii;neof  hi/s  dQitb>.fi>r LordjKbtyoft 
say%  <*  the  persODs  to  whom  it  ;Wa8igiTen  oi»r  ^^e  then 
in,eqK;||tpu^  apd  life  estate  only  were  given  to  them." 
The  paypieiit  of  iooo2.  in  the  present  cqs^  is  equally 
strong  in  that  respect,  it  being  a  personal  provision, 
and  being  to  be  made  to  a  person  or  persons  appointed 
by  Mary  Hiles  in  her  will,  the  event  contemplated  by 
the  testatrix,  seems  to  have  been  approximate^  and  not 
a  remote  event,  namely,^  a  &ilure  of  children  or  issue 
bX  Mary  HiUfsde9A\i  and  not  an  indefinite  failure  of 
issue,  which  q^ht  happen  at  any  remote  period;  and 
Mary  Hiles  never  having  had  any  child,  the  event. has 
happened  on. which  those  two  tenements  were  given 
ov^  to  Jane  Barnes.    And  if  the  event  on  which  the    . 
two  tenements  named  in  the  will  are  given  over  be, 
as  we  think  it  isy  to  be  confined  to  a  failure  of  issue 
Vol.1.    •  3B         /  'at 
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1818.       M  Maty  tlibfs  death,  not  aeij  tbe  above  case  of  Boe 
'  Y.  J^ffkry^  but  also  the  cases  of  Farter  v.  JRntfdStgr, 

m0bM  3  TWm  Beparts  143.,  BXxd  Doe  on  demise  ^Bartj^BM 
"**  T*  Jfi^lft)!!,  2  JBoff.  ^  Aitt.  324^  are  directly  appKcafale 
to  the  present  case,  to  shew  that  die  prior  ^tate  in  fee 
given  to  Maty  Hikt^  is  not  by  tbe  limitation  over, 
i^Mm  the  ^ore  of  her  issue  at  tbe  time  of  her  deafb» 
narrowed  into  an  estate  taiL  And  as  two  tenemctils 
only  ai«  given  over  on  that  events  tbat  is  an  addidonai 
drewnstaoct  to  diew  that  the  devise  over  cannot  be 
fSomiderBd  aa  converting  the  prior  devise  into  an  estate 
tail,  as  that  would  make  the  same  words  of  devise  operant 
aa  giving  to  Jfikf^lfrfe^  two  diffisrent  estates,  an  eatate 
tail  in  part,  and  an  estate  in  fee  in  the  residue.  Wediink 
dMMfbte^  that  the  first  devise  gave  a  fee,  and  that  the 
devise  over  is  an  executory  devise^  and  not  too  remote. 
GanaeqttBDtly,  that  it  is  not  barred  by  the  recovery,  and 
Ihai  jndgmeBt  mnat  be  for  the  phiintifi: 

Judgment  for  the  FkdntMl 

Mmim.  BrACEOIRDLS  OgoinSt  H£AJLD. 

JlMfSUl. 

AooBtnctfor    'T'HE  declaration  stated,  that  in  consideration  that 

tocommeBce  the  puuBtiff,  at  rcqucst  of  the  defendant,  on  the 

dy,  w*g^r**  ^7*  J^,  had  made  an  agreement  to  enter  into  de- 

^iloXmed*^  fiodanfs  service  as  groom  and  gardener,  and  to  come 

^^V^^r^''*  ^^  ^  service  on  tbe  30th  Jime  then  next,  to  serve 

foorth  lection     oeNjudant  foT  twelve  mondis  upon  the  terms  therein 

of  frwclt,  and     mentioned,  defendant  promised  to  receive  and  iaJteplditP' 

CSSng ;  Md      *S^  WmI  to  retain  and  employ  him  in  such  service  for 
Iherafora  no 

action  cu  bt  nalntalned  for  the  breach  of  a  verbal  contract  in«lc  on  the  arth  Ma,  for 
afear'iKrTketocommcDoeontheaothofyaiftffolloiriDg.    '^'•»     a     •         ^ 

/  die 


USAID. 
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the  time^  and  upon  the  terms  aferesmd:     Breaefai        1818. 

that  akhough  plaintiff  waa  willing  to  enter  into  the  ser-        — 

vioe  on  the  30th  June^  and  requested  the  defendant  to        i^Mna 

reoeiT^  him,  yet  that  the  defendant  refiued  to  receive 

plaintiff  into  his  service.    To  plaintiff's  damage  of  7.0U 

Plea,  non-assumpsit.    At  the  trial  at  the  last  assizes  fov 

die  county  of  Chester^  a  verbal  contract  simflar  to  that 

ataltd  in  the  declaration  was  proved  to  hkyt  been  made 

on  the  aTth  day  otMay  between  the  parties,  by  which 

the  defendant  agreed  to  take  the  plaintiff  into  his  ser-> 

vioa  for  a  year,  to  commence  on  the  30th  June  follow* 

ing.    It  was  further  proved  that  the  plaintiff  on  that  day 

tendered  himself  as  servant  to  the  defendant,  bat  that 

the  latter  had  refused  to  receive  him.     It  was  objected, 

that  as  the  plaintiff  was  not  to  enter  into  the  service 

until  the  30th  June,  and  as  the  service  was  to  continue 

for  one  year  from  tliat  day,  the  contract  could  not  be 

performed  within  a  year  from  the  dme  when  it  was 

made^  (a7th  Men/,)  and  that  therefore  by  the  4th  section 

of  the  statute  of  frauds,  the  contract  not  being  in  wril^ 

iog,  no  action  could  he  maintained  upon  it.    The  case 

of  Boyddl  y.  Drunmond{a)  was  relied  on,  and  the 

learned  Judges  upon  that  authority  thought  the  case 

within  the  statute,  and  nonsuited  the.  plaintiff.    A  rule 

nisi  for  setting  aside  this  nonsuit  having  been  obtained 

in  £as^  term. 

Cross  and  D.  F.  Janes  now  shewed  cause.  This  ac- 
tion is  founded  upon  a  contract  made  on  the  aytb  Mag 
for  A  service  to  commence  from  the  30th  Jkite,  and  to 
continue  for  twelve  months  then  next  foUowing.    The 

{a)  ix£m/,X4I. 

8  B  2  contract. 
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1818.  contfacl,  therefore,  would  not.  be  oompleled  until  the 
— ^  30th  day  of  June  in  the  following  year,  which  is  more 
^^^^^^^  than  one  year  fitmi  the  making  oFit,  and  therefore  diif 
HtALo.  ^3^  ^i]g  expretily  within  the  words  of  the  statute  of 
fnods.  It  is  laid  indeed  that. there  maybe  apar^ 
performance  of  this  contract  within  the  year  by  the 
entering  into  the  senrioe:  bat  the  case  of  Aybtf  ▼. 
J}rtammd(a)  is  an  expres  authority  to  ahewthsta 
ooniplete  performance  withm  the  year  is  what  b  reciitt- 
site^  and4hat  snch  a  case  at  the  preeent  is  within  the 
iburtli  sectioa  of  the  act.  And  this  case  is  dearly  db- 
ttngnishable  from  that  cK  Fenian  ▼•  EmUers  (i) ;  for  diere 
the  contract  might,  on  a  particdar  ertat  happening, 
have  been  concluded  within  a  year.  But  here,  from 
the  very  terms  of  the  contract,  it  appears  that  it  must 
last  for  more  than  twelve  months.    . 

J.WiBiamvnA.  Q.R.  Crass^  contra.  It  is  estrange, 
that  though  there  must  have  been  a  great  number  of 
canes  of  this  soit  occurring  since  29  Car.  2.  was  pasMd, 
that  this  objection  should  never  have  been  made  before. 
And  that  is  a  strong  argument  against  its  validity.  If 
indeed  the  contract  had  been  to  enter  into  the  service 
after  more  than  a  year  from  the  making  of  it,  it  would 
clearly  have  been  within  the  words  and  meaning  of  the 
4th  section  of  the  act.  But  here  the  commenoement  of 
the  service  is  within  a  month,  and  the  refusal,  which  is 
the  gist  of  the  present  action,  takes  place  then.  It  is 
clearly  not  necessary  in  all  cases  where  some  one  term 
specified  in  a  contract  happens  to  exceed  a  year,  that 
the  whole  contract  should  be  in  writing.     For  if  a  nian, 

(a)   1 1  Sail,  1^1.    .       (b)  3  Arrr.  li;8.  and  %Uo  in  i  Blachf.  $Si' 

baigsins 
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bargains  for  goods  to  be  deliVered'  within  the  year,  and        1818. 


Bhacx6iiioi»i 


that  die  payment  shall  not  be  made  tQl  after  more  than 
a  year  from  the  bargain  has  elapsed,  it  is  not  necessary  agaJmst 
m  isuch  a  case  that  the  contract  shodid  be  in  writings 
¥of^  as  Lord  Ellenbarough  says,  in  Bcydell  y«  Drum^ 
mend,  ^  in  that  case  the  delivery  of  the  goods  which  is 
supposed  to  be  made  within  the  year  would  be  a  com- 
plete execution  of  the  contract  on  the  one  part,  and  the 
question  of  consideration  only  would  be  reserved  to  a  fti- 
tare  period.**  So  here,  the  party  tenders  himself  to  serve, 
which  is  all  he  can  do;  and  this  being  so^  it  must  be 
considered  as  a  complete' performance  by  him  of  his 
contract  so  as  to  enable  him  to  maintain  this  action. 
If  contracts  of  this  sort  are  void  for  not  being 
in  writing,  it  is  strange  that  such  a  point  should 
never  have  been  made  in  the  great  variety  of  sessions 
cases  which  depend  on  contracts  of  hiring  and  ser^ 
▼ice.  Besides,  the  policy  of  the  statute  does  not  apply 
to  such  a  case;  for  the  object  of  the  legislature  was  to 
repress  peijury,  and  the  danger  to  be  guarded  against 
was  the  setting  up  of  supposititious  contracts  by  the  im- 
perfect recollection  of  witnesses,  or  by  peijured  testi- 
mony, after  the  lapse  of  a  years  that  is  the  period  when 
the  protection  of  the  statute  is  to  commence.  It 
never  was  intended  to  extend  to  a  cuse  where  a  breach 
must  be  committed  within  the  year.  This  seems  to 
have  been  the  general  understanding  of  the  statute^  and^ 
the  usage  of  mankind  has  been  consistent  with  it. 
But  even  on  the  authority  otBerUon  v.  EmNerSf  this  rule? 
may  be  supported.  For  there  it  is  expressly  liid  down, 
that  a  general  contract,  uncertain  in  ite  duration^ 
or  one  which  becomes  so  by  the  insertion  of  some 
tenn  which  may  put  an  end  to  it  at  any  time,  is  not 
3  B  3  witfaiiK 
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1818.  within  the  statute.  Now  her^  thoe  is  neoeisarily  im- 
{died  one  whidi  is  QnceitaiD.  For  the  oooturaftooe  of 
the  service  by  the  pUintiff  depends  on  the  oontiDiittioe 
of  hii  life.  And  that  term  **  if  he  shall  so  long  livc^"* 
must  be  considered  therefore  as  inserted  in  the  coa- 
Iract.  If  it  had  been  so  expressed,  it  would.  cJearlj 
have  been  witUn  Fenion  v.  EmUers  ;  but  that  whidi  is 
Deeessarily  implied,  needs  not  to  be  expressed*  TUs 
ease,  therefi>re,  at  all  events  fidls  within  that  aathority, 
and  this  rule  must  be  afasolote. 

Lord  Ellenborouqh  C.  J.  This  case  &Us  eKpresdy 
within  the  authority  of  BoydM  ▼•  Drummand^  and  if 
we  were  to  bold  that  a  case  which  extended  one  minute 
beyond  the  time  pointed  out  by  the  statute^  did  not 
fall  within  its  prohibition,  I  do  not  see  where  we 
should  stop ;  fbr  in  point  of  reason,  an  excess  of  twenty 
years  will  equally  not  be  within  the  act.  Sadi  difEcukics 
rather  turn  upon  the  policy,  than  upon  the  constnio* 
tion  of  the  statute.  If  a  party  does  not  reduce  his  eon* 
tract  into  writing,  he  runs  the  risk  of  its  not  beu^  valjfl 
in  law ;  for  the  l^islature  has  declared  in  dear  and 
intelligible  terms,  that  every  agreement  that  is  not  ta  ba 
performed  within  the  space  of  one  year  from  the  makii^ 
thereof,  shall  be  in  writing.  That  brings  it  to  the 
question,  what  is  the  meaning  of  the  word  performed? 
will  an  inchoate  performance,  or  a  part  execution 
satisfy  the  terms  of  the  statute?  I  am  of  opinkvi  diat 
it  will  not,  and  that  there  must  be  a  iiill  elective  and 
ebmplete  performance.  That  not  being  so  her%  this 
case  faUs  within  the  fourth  section  of  the  statste,  and 
the  nonsuit  was  therefore  right. 

Baylet 
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Baysjsy  J.    I  caimot  dtfldngaiBli  this  case  fiom'  that        181& 
of  BcjfdeU  V.  Drummondf  which  I  think  was  rightly        ' 
decided.      The  word  perfonnancei  as  tised  in  this        mahsi 
statute^  must  mean  a  complete  and  not  a  partial  per-       ^'^^* 
Ibnmincey  and  if  so^  this  ease  fiills  within  the  feartt 
secfion  of  the  statute  of  frauds.    Our  deeision  wiM  aot 
raise  those  points  in  settlement  law,  which  have  been 
suggested/    For  the  statute  does  not  say  that  sudi 
agreement  will  be  void  as  a  hiringi  but  only  diat  no 
action  shall  be  mttntained  upon  it;   such  a  hiring^ 
Aerefer^  although  not  in  writing,  will  be  quite  sufll* 
eient  lor  the  purpose  of  acquiring  a  settlement* 

Abbott  J.  I  am  of  the  same  opinion.  His  ftlls 
within  the  ease  of  Bcydell  v,  Drumnumd^  wbidi  I  thiid^ 
was  decided  according  to  the  sotmd  construction  of  the 
statute  of  frauds.  The  case  put  in  argument,  of  an 
agreement  for  goods  to  be  delivered  by  one  party  In  six 
months,  and  to  be  paid  for  in  eighteen  months  bein^ 
after  more  than  a  year  has  elq)sed,  is  disdoguishable 
on  this  ground,  that  there,  all  that  is  on  one  Me  to 
be  performed,  viz.  the  ddivery  of  Ae  goods,  is  to  be 
done  within  a  year  r  whereas  here^  the  service^  which  is 
Ae  thing  to  be  performed  by  the  plainti£^  oolnot  possi- 
\Ay  be  completed  within  that  period. 

HoLHom  J.     I  think  Bcyddl  v.  Drummand  pro- 

periy  decided,  and  that  this  case  &Us  wlthhi  the  rule 

Aiere  laid  down. 

nde  discteged. 
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REGULA  GENERALIS. 

Momimf  next  after  three  wedu  of  the  0a^  Trad^ 
in  the  Fifiy-eigfath  year  of  King  Gea/^e  the  Tliiidl 

Kind's  Bench  Peison«  Wheress  for  the  belter 
goremment  and  preservation  of  good  order  io  the 
Sjng^s  Bend^  priBon,  it  is  expedient  to  extend  the 
nde  made,  the  19th  day  of  M^  1760^  by  this  Coart, 
to  the  cases  hereafter  mentioned.  It  is  therefare 
ordered,  that  fix>m  and  after  the  hwt  day  of  this  term, 
if  any  prisoner  or  prisoners  in  cnstody  of  the  Mar- 
shal of  the  said  prison,  shall  without  the  leave  of 
the  said  Marshal,  for  that  purpose  first  had'  and  ob> 
tained,  keep  or  have  any  q>irituous  liquors  in  the  sud 
prison,  it  shall  be  lawful  for  the  Marshal  of  the  said 
prison,  to  remove  such  prisoner  or  prisoners  so  cSEmir 
ing^  or  any  of  them  to  the  gaol  for  the  county  of 
Surrof  in  the  borough  of  Soutkwari,  or  to  the  piison 
of  the  Marihabea  there,  *or  to  the  BrideafA  within  the 
said  borough,  at  the  discretion  of  die  said  Marshal, 
ihr  such  time  as  the  said  Marshal  shall  adjudge  and 
think  adequate  to  the  offimce  or  oflences  for  which 
such  prisoner  or  prisoners  shall  be  so  removed  as 
aforesaid,  not  exceeding  the  space  of- one  calendar 
month,,  far  the  first  .o£knce;  and  if  any.  of  the  said 
prisoners  shall  ofiend  a  second  tim^  that  then  it  *>mJ1 
and  may  be  lawful  for  the  said  Marshal  to  remove 
such  prisoner  or  prisoners  so  ofiendin^^  or  any  of 
them,  to  any  of  die  above  mendoned  prisons^  at  the 
discretion  of  the  said  Marshal,  lor  such  time  as  die 
14  Mid 
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said  Marshal  shall  adjudge  and  think  adequate  for 
the  same  ofienoe  or  offences  not  exceeding  the  space 
of  three  calendar  monthsj  and  that  this  rule^  together 
with  the  former  rales  and  orders  of  this  Gmrt,  made 
for  the  goTemment  of  the  said  prison,  be  fixed  up  in 
the  most  public  place  thereof  for  the  use  and  inq)ec- 
tion  of  the  prisoners  therein. 

Ellenborouoh. 

J.  Batlet. 

C.  Abbott. 

G.  S.  HOLROYD. 


On  the  last  daj  of  this  term,  WtlUam  Taddy^  of  the 
Inner  Temple^  was  called  Seijeant,  and  gave  rings  with 
the  motto  **  Mo$  ft  lex:' 
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PRINCIPAL   MATTERS. 


ACTION  ON  THE  CASE. 

1.  A  SENDS  ills  hone,  for  the 
-^^^  night,  to  A,  who  turns  it 
oat  after  dark  into  his  pasture- 
field,  adjoining  to  and  separated 
from  a  neld  of  C  by  a  fence, 
which  C.  was  bound  to  repair; 
the  horse,  from  the  bad  state  of  the 
fence,  falls  from  one  field  into  the 
other,  and  is  killed :  Held,  that  ^. 
though  a  gratuitous  bailee,  might 
maintain  an  action  against  C^  and 
recover  the  value  of  the  hone. 
RoMi  v.  WUwfiy  M.  SSG.  8. 

iPage59 

2.  In  an  action  on  die  aUt.  52  G.  S. 
€.190.  to  recover  Che  value  of 
premises  feloniously  destro|V«d, 
brought  against  the  hundrea  by 
several  partners  in  trade,  three  of 
whom  were  present  when  the  flict 
was  committed,  one  only  gave  in 
his  examination  upon  oath,  with- 
out stating  that  to  the  best  of 
his  belief  the  others  had  no  know- 
ledge of  the  person  who  commit- 
ted the  fact :  Held,  that  that  was 
not  sufficient.  Nesham  and  Others 
v.  Armstrong  and  Others,  M. 
58G.S.  146 

3,  The  occupier  of  a  mill  may  main- 


tain an  action  fer  forcing  baek  wa- 
ter and  injuring  his  mil^  although 
he  has  not  enjoved  it  precisely  in 
the  same  state  /or  20  years  s  and 
therefore  it  was  holden  to  be  no 
defence  to  such  an  action  diat  the 
occupier  had,  within  a  few  years, 
erected  in  his  mill  a  wheel  of  dif- 
ferent dimensaoos,  but  i^uiriu 
less  water  than  the  old  one,  id- 
iJuHigh  the  declaration  stated  the 
plaintiff  to  be  possessed  of  a  «il]» 
without  alleging  it  to  be  an  an- 
cient milL  Saunders  v.  Newastm. 
H.58G.S.  Page£58 

4.  Where  the  leader  of  a  mob»  tev- 
ing  entered  a  gunsmith's  shop  ami 
demanded  arms,  was  detaiaed,  and 
the  flsob  then  declared  that  unless 
iie  were  released  they  would  pull 
the  house  doaro,  and  they  did 
enter  and  break  the  windows, 
window-frames,  Ac  and  for  that 
puxpoae  used  some  of  the  ama 
round  in  the  ahem,  and  earned 
awav  others :  Held,  that  this  was 
evidence  of  a  purpose  to  demolish 
the  house,  and  that  the  owser 
might  recover  against  the  ksm- 
dreid  a  reparation  in  dainagas  for 
the  injmydeiie  lodie  Imaaa  ilsalf ; 

md 
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APPEAL. 


and  to  the  anns  actually  used  in 
the  act  of  demolishing ;  but  that 
he  was  not  entitled  to  recover  for' 
the  value  of  the  arms  carried 
away,  that  being  a  substantive 
and  distinct  felony,  and  therefore 
not  within  the  sut.  1  G.2.  st.  2. 
c.  5.  BeckwM  v.  fVood,  E.  58  G.  8. 
Page  487 

APPEAL. 

Where  an  order  of  removal  was 
served  on  the  appellant  parish  on 
Sahtrda^f  and  the  sessions  were 
hdden  on  the  following  Tuesday , 
and  the  appellant  parish  was  thirty- 
sefon  nmes  from  the  place  where 
the  sessions  were  holden,  but  there 
was  no  appeal  to  thpse  sessions, 
and  the  justices  refused  to  receive 
the  appeal  at  the  next  sessions,  the 
Court  granted  a  mandamus*  The 
Kimg  ▼.  I%c  Justices  of  Essex, 
M.6BG.S.  210 

APPEAL,  NOTICE  OF. 

1.  In  an  appeal  asainst  an  indosure 
of  a  highway,  by  virtue  of  a  writ 
of  ad  quod  damnnm,  the  notices 
reqvured  by  the  65  G.S.  c.68. 
must  be  given,  and  a  notice  to 
the  party  Interested  is  not  alone 
stifident.  The  King  v.  The  Jus* 
tkes  of  Essex,  H.  58  G.  S.      87d. 

2  An  indosure  act  gave  to  the  narty 
aggrieved  a  right  of  sfpetd  for 
any  thing  done  in  pursuance^  of 
that  act,  or  of  the  recited  (general 
indosure)  act,  on  giving  to  the 
commissioner  and  to  the  parties 
concerned,  ten  days'  notice  in 
writinc.  Notice  of  appeal  against 
an  order  ascertaining  the  bound- 
aries  between  two  townships,  was 
served  on  the  commissioner,  but 
not  on  Uie  lady  of  the  manor,  who 
vras  a  party  materially  concerned  in 
the  question :  Held,  that  the  notice 
was  insuiBdeat;  although  the  ge- 

•  nend  indosure  act  authorized  Uie 


commissioner  to  ascertain  the 
boundaries  between  the  several 
parishes,  and  gave  a  ri^  oi 
appeal  on  givine  notice  to  the 
commissioner  only.     T%e  Kng  ▼. 

'  The- Justices  qf  Lancashire,  T. 
58  G.S.  Page 630 

S.  By  a  local  act,  the  managem^ 
of  the  poor  of  a  town  was  vested 
in  certain  persons,  who  were  em- 
powered to  make  rates,  and  an 
i^peal  was  given  to  the  party 
aggrieved  to  the  town  sessions 
against  every  such  rate;  and  a 
further  appeal,  if  required,  to 
the  county  sessions.  An  appeal 
against  four  rates  being  entered 
at  the  January  town  sesaions,  four 
ffrounds  of  appeal  were  specified 
m  the  notice:  the  party  being 
dissatisfied  made  a  further  mem 

.  to  the  countT  sessions,  and  two 
other  grounds  of  appeal  were 
added;  the  fborth  bei^  that  the 
party  was  rated  in  respect  of  Us 
lands  in  a  higher  proportion  thso 
all  the  other  inhabitants  mentioned 
in  the  rate :  Held,  first,  that  one 
appeal  against  the  four  rates  was 
sufficient. 
Secondly,  that  it  was  not  neoes- 

.  sary  to  give  notice  of  appeal  to 
all  the  inhi^itants  nan^ed  in  the 
rate. 

And,  thirdly,  that  the  appdlanfr 
must,  at  the  countf  aesqons,  be 
confined  to  the  original  grounds 
of  appeal  at  the  town  sessioBs. 
The  King  v.  The  Justices  of  S^- 
JM,  T.  58  6.8.  610 

APPEAL  OF  DEATH. . 

In  an  appeal  of  death,  appdlee 
.  waged  his  battle.  Held,  that  the 
counterplea  to  oust  him'  of  this 
mode  of  trial,  must  disdose  such 
violent  and  strong  presumptions  of 
^;uilt,  as  to.  leave  no  possible  doubt 
m  the  minds  of  the  Court.  And 
therefore  *  a   counterplea    which 

only 
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BAIL. 


7SS 


only  slated  ftrong  drcumttancet 
<     of  siwpicioD,  was  held  to  be  in- 

•  aufficient. 

Held  also,  diat  the  appellee 
may  reply  fraih  matter  tending  to 
shew  his  innocence^  as  for  instance 
an  alibiy  and  his  former  acquittal 
of  the  same  o&nce  on  an  indict- 
ment. 

But  qusere  where  the  counter- 
plea  is  per  se  insuiScient,  or  where 
the  replication  is  a  good  answer 
to.  it,  whether  the  Court  should 
give  judgment  that  the  appeUee 
be  allowed  his  "wager  ot  battle 
.  or  go  without  day.  AAford  t. 
Thomian,  E.  SS  0. 8.     F^e  405 

ASSUMPSIT. 

1.  Under  a  de^laradon  containing 
only  one  set  of  counts,  charing 

'  the  defendant  iu  his  own  right, 
the  plaintiff  may  recover  one  de- 
mand due  from  the  defendant  in- 
dividually, and  another  due  from 

^  him  as  surviving  partner.  Richards 
and  Another  v.  Heather,  M.  58  G.  3. 

29 

.!2.  Where  a  pauper  residing  in  the 
parish  of  A.y  received  during  ill- 

**  ness  a  weekly  allowance  from  the 
parish  of  ^«  where  he  was  settled : 

'    Held,    that  an  apothecary,  who 

*  had  attended  the  pauper,  may 
maintain  an  action  for  the  amount 
of  his  bill  against  the  overseer  of 

'  B.y  who  expressly  promised  to 
pay  thesiUne.  Wing  v.  Mill,  M, 
5a  6.  S.  104 

AWARD. 

1.  Upon  the  trial  of  an  action  of  tort, 
a  verdict  was  found  for  the  plain- 

.  tiff,  subject  to  a  reference  of  all 
mattera  in  difference.  The  de- 
fendant claimed  before  the  arbi- 
trator a  sum  of  money  due  to  him. 

.  upon  the  balance  of  an  account, 
which  was  admitted  by  the  plaintiff 
to  be  due*    The  award,  without 


stating  that  it  was  made  qf  and 
concerning  the  premises,  directed  a 
verdict  to  be  entered  for  the  plain- 
tiff, with  damages :  Held,  that  this 
award  was  sufficient.  Gra^  v. 
Gnennap,  M.  58  6.  S.     Page  106 

2.  Where  by  an  order  of  reference, 
the  costs  of  the  cause  were,  to 
abide  the  event,  and  the  costs  of 
the  reference  and  of  the  special 
jury  were  left  in  the  discretion  of 

'  the  arbitrator :  Held,  that  he  can- 
not after  directing  a  verdict  for 
the  plaintiff  award  also  that  the 
latter  should  pajr  the  costo  of  the 
special  jury,  which  had  been  ob- 

'  tained  on  the  motion  of  the  de- 
fendant. Fintayson  v.  M^Leod, 
T.58G.S.  66S 

BAIL. 

1.  The  defendant  having  put  in  and 
perfected  bail,  a  ca.  sa.  was  lodged 
and  returned  non  est  inventus, 
and  proceedings  being  had  against 
the  bail^  they  rendered  the  princi- 
pal in  time:  the   defendant  was 

.  then  bailed  again  and  discharged : 
Held,  that  proceedings  could  not 
be  had  against  the  last  bail  with- 
out taking  out  a  fresh  ca.  sa. 
Thackray  v.  Harris,  M,  58  G.  8. 

212 

2.  Where  the  defendant  in  an  action 
has  become  bankrupt,  and  obtain- 
ed his  certificate,  after  which  pro- 
ceedings are  taken  against  the 
bail;  the  Court  will,  on  motion, 
relieve  tbem,  and  will  not  direct 
an  issue  to  try  the  fact  of  the 
bankrupt's  being  a  trader,  the  cer- 
tificate, by  the  5  G.2.  c,30.  *.  7 
and  13.,  being  made  sufficient  evi- 
dence of  the  trading,  &c. 

But  no  exoneratur  having  been 
<   entered  on  the  bail-piece,  such 
relief  was  granted  only  on  pay- 
ment of  costs.      Hartner  v.  Hag- 
ger,  H.  5SG,3.  332 

•  BAILEE, 
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BAILEE. 
&r  AcTioH  OK  THS  Cass,  1. 

BANKRUPT. 

1.  Tlw  clause  in  the  12th  lect.  of 
Hat.  5  6.2.  c.dO.  depriving  bank-, 
nipt  of  all  benefit  from  hit  certifi- 
cate>  in  the  case  of  loiset  at  play, 
ia  to  be  considered  as  a  qualifica- 
tioDy  restraining  the  operation  of 
the  7Ui  section,  which  makes  the 
certificate  a  bar ;  and  eridence  of 
such  loss  maj  be  /d^en  in  a  court 
of  hnr  on  the  similiter  to  the  ge- 
neral plea  of  banknsptcj.  Hu^ei 
▼.  MtnrU^s  M.  68  G.  S.    Page  22 

8.  Two  parcels  of  goods  were  sold 
at  difierent  times,  and  paid  for  by 
bills;  die  vendee  afterwards  be- 
coming bankrupt,  the  vendors 
proven  under  the  commission,  for 
the  amount  of  the  first  parcel, 
they  Uien  holding  the  bill  given  in 
payment  for  the  same ;  the  bill  for 
the  other  parcel  having  been  ne- 
gotiated by  them  prior  to  the 
Saakruptcy,  and  bemg  then  out- 
standing, was  afterwards  disho- 
noured: Held,  that  the  vendors 
were  not  precluded  by  the  stat. 
49G.S.  C.12I.  «.  14.  from  suing 
the  bankrupt  for  the  amount  of 
the  last  parcel  of  goods.  !VaMn 
and  Another  v.  Medex,  M.  58  G.  S. 

121 

3.  When  the  assignees  of  a  bank- 
rupt enter  upon  and  take  posses- 
sion of  his  leasehold  property, 
they  become  chargeable  with  the 
covenants  in  the  lease,  although 
the  bankrupt's  effects  were  upon 
those  premises,  and  the  assignees 
delivered  up  the  keys  immediately 
after  the  effects  were  sold.  Han» 
son  V.  Stevenson^  //.  58  G.  3.     303 

4.  A  bankrupt  having  escaped  out 
of  the  custody  of  the  marshal,  and 
being  at  large,  surrenders  to  a  I 
commission  subsequently  issued,  | 

>5 


and  reccsvee  the  pfeoteetkitt  «»- 
fenradby5G.2. cdO.su 5.:  Hrid, 
that  he  may  notwitfasunding  be 
retaken  and  detained  in  cv^ody 
by  the  .  marshaL  Andumm  v. 
Hampton,  H.  SS  G.S.     F^e3Q8 

5.  Where  the  defendant  in  an  Mtkia 
has  become  banknipt,  aad  ob- 
tained his  certificate^  afler  wUch 
proceedings  are  takan  agsiiist  the 
bail,  the  Court  wiU,  on  notaony 
relieve  them,  and  will  not  diiect 
an  iasoe  to  tiy  the  fact  o£  the 
bankrij^'s  being  n  tnder,  the 
certificate,  by  the  5  G.S.  a.3a 
<•  7  and  13.»  being  made  wdliripnt 
evidence  of  the  trading»  Ike 

But  no  exoneratur  havii^  been 
entered  on  the  bail^fiieGe,  sach 
relief  was  granted  only  en  pay- 
ment of  costs.  Harmer  v.  Hag^ 
get,  H.  SSG.S.  332 

6.  The  Stat.  39  A  40  6.  S.  c  IM. 
extends  to  assignees  of  a  bankrupt; 
and  therefore  where  a  plamtis  as 
assignee  recovered  less  than  6L, 
the  Court  ordered  a  suggestion  to 
be  entered  on  the  record  tode- 

5 rive  the  plaintiff  of  costa ;  bat  the 
efendant  having  given  notice  of 
his  intention  to  dispute  the  peti- 
tioning creditor's  deot,  &&  ^which 
was  proved  at  the  trial,)  it  was 
holden  that  the  plaintiff  waa  enti- 
tled to  the  costs  therd>y.  occa- 
sioned; and  the  Court  otdered 
the  suggesti<m  to  be  entered  ac- 
cordingly. fFard  v.  AhrdkamZy 
H.  SSG.S.  387 

7*  A  sale  of  the  property  of  a  bank- 
rupt, after  an  act  of  banloruptcy, 
but  more  than  two  months  befiwe 
the  commission  issued,  is,  since  the 
46G.  3.  c.  101.  i.  1.,  a  sale  by  tiie 
bankrupt,  and  not  by  the  assianee ; 
and  a  creditor  of  the  baumpt 
having  become  a  purchaser,  was 
holden  (in  an  action  brought  by 
the  assignee  for  the  value  of  the 
goods)  to  be  enUded  to  setoff 
against  such  chum  the  debt  due  to 
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himfironrdiebsnknipt;  tUfl  con- 
tlitiitiiig  a  mvtiiai  cradii  betweon 
ihe  baoknipt  and  such  creditor 
wishin  ftba  naaninff  of  the  46  G.S. 
•«  U>1.  #•  8.  Santhmod  ▼<  Tiiybr, 
&  58  6.8*  Page  471 

IL  The  oblicee  in  a  bastardy  bond, 
after  the  bond  had  been  fiwrfeited, 
beoame  bankrupt,  and  obtained 
hia  oenificate :  Held,  that  the  pa- 
rish officers  were  not  thereby  pre- 
dudod  from  recorering  upon  the 
b<md  farther  expences  incurred 
sobsequenily  to  the  bankruptqr. 
Uu  Overseen  of  Si.  Martin4n4ke' 
FkUe T.  iVkrren,  £.  58  G.3.  491 

9.  Where  a  warrant  of  commitment 
b¥  commissioners  of  bankrupts, 
mer  setting  out  the  issuing  of  the 
commission^  the  adjudication  of 
banlcruptc^,  Ste^^  stated   as  the 

Kund  or  commitment,  that  the 
krupt  being  brought  before 
them,  and  they  having  proposed 
to  administer  an  oath  to  him,  he 
refiised  to  be  sworn,  or  to  give  an 
account  of  his  property:  Held, 
chat  such  warrant  was  legal,  and 
and  that  it  is  not  necessary  in  it  to 
set  out  any  specific  question  in 
Sttda  case;  for  this  is  a  refusal  to 
answer  all  possible  questions  which 
aaa  be  suggested* 

HM  abo,  that  after  the  issuing 
of  Che  writ  of  habeas  corpus,  and 
beftre  the  return  to  it,  the  com- 
WMMJenrrt  may,  if  necessary,  make 
a  fierii  warrant  stating  more  fully 
tfM  cause  for  detaining  the  bank- 
roft  in  custody,  and  that  such 
wamnt  may  by  words  of  reference 
iaeorporate  the  formal  parts  of  the 
fifst  warrant. 

Held  abo,  that  if  both  warrants 
are  defective  in  form,  the  Court 
will^  if  a  subsuntial  cause  of  cora- 
mitment  appear,  re-commit  the 
bankrupt  ex-officio. 

Held  also,  that  a  commitment 
by  a  justice  of  the  peace,  under 
5  G.2.  C.SO.  s.  14.   of  the  bank 


rupt,  **tmHlheskiaieiiidkffgi 
bjf  du€  ceurtejfkftD^  is  bad.  JEEr 
parte  Pap,  K306.S.  PageMT 
10.  The  general  assignment  of  a 
bankrupt's  personal  estate  under 
his  commission,  does  not  vest  a 
term  of  years  in  the  assignees,  un- 
less they  do  some  act  to  manifest 
thrir  assent  to  the  assignment  as 
it  regards  the  term,  and  their  ac- 
ceptance of  the  estate,  rents,  Arc. 
And,  therefore,  till  some  act'  of 
this  sort  is  done  by  them,  the  term 
stiU  remains  in  the  bankrupt,  and 
he  is  liable  to  the  psjmeat  of  rent 
accruing  due  subsequent  to  the 
the  bankruptcrr.  Copdand  ▼.  Ae- 
^etUy  T.  59 U.S. 

BARON  AND  FEME. 


1.  A  married  woman,  airestcd  on 
mesne  process,  is  endtied  to  be 
discharged  out  of  custody  on  filing 
common  bail,  although  her  hus- 
band had  absconded,  and  die 
debt  hisd  been  incurred  by  her 
while  a  feme  sole.  Crookes  awd 
Others  v.  Fry  and  Lavifda  his 
Hrift,M.SSG.3.  166 

S.  Where  a  bill  of  exchange  was 
payable  to  a  feme  sole,  who  in- 
ternoarried  before  the  same  was 
due,  it  was  holden,  that  the  hus- 
band might  sue  in  his  own  name, 
without  joinins  the  wife,  although 
the  latter  had  not  indorsed  the 
bill.  M'Neilagey.  Holhway,  H. 
6SG.S.  '  218 

BAWDY-HOUSE- 
S' PSNAL   StATUTX,   8. 

BARRISTER,   Action  aoaikstj 
See  Slai^der. 

BILLS  OF  EXCHANGE. 

1.  Where  a  bill  of  exchange  was 
payable  to  a  feme  sole,  who  in- 
termarried 
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tennarriad  before  the  same  was 
due,  it  waa  holden  that  the  hus- 
band miffht  sue  in  his  own  name, 
without  joining  the  wife,  although 
the  latter  had  not  indorsed  the 
bill.  M'NOage  v.  HoUoway,  H. 
58G.S.  P^218 

2.  Declaration  stated  a  bill  of  ex- 
change to  be  drawn  upon  and 
accepted  by  three  persons ;  it  was 
proved  to  bare  been  drawn  upon 
and  accepted  by  the  three  jointly 
with  a  fourth :  Held,  that  this 
waa  no  yariance.  MounUtepken  y. 
Brooke,  H.  58  G.S.  224 

3.  Where  a  bill  of  exchange  being 
presented  and  left  foe  acceptance, 
was  refused  acceptance  by  the  de- 
fendant, but  remained  afterwards 
for  a  considerable  ^mce  of  time  in 
his'  hands,  and  was  ultimately  de- 
stroyed b;^  him :  Held  by  three 
justices,  cussentiente  Lord  Ellen- 
borough  C.J*,  Xhat  the  defendant 
was  not  thereby  liable  as  acceptor 
of  the  bill.  Jeune  v.  fFard,  T. 
6SG.S.  653 

BOND. 

Bond,  conditioned  for  die  payment 
of  a  principal  sum  in  tiie  year 
1820,  with  interest  in  the  mean 
time  half-yearly:  an  action  haying 
been  brought  for  the  penalty  upon 
a  breach  of  the  condition  in  non- 
payment of  half-a-year's  interest 
on  the  29th  of  September  1817,  the 
Court  refused  to  stay  the  pro- 
ceedings before  judgment  on  pay- 
ment m  the  interest  due  and  costs, 
although  the  non-payment  of  the 
interest  was  owing  to  a  slip.  Van 
Sandau  y.  >  one,  Sfc.   M. 

SSG.S^       .  214 

BRIDGES. 
See  Clerk  of  the  Peace. 

CARRIER. 
See  PosT-orriCE. 


CHANCEL. 

A  grant  of  part  of  the  cbanod  of  a 
diurch  by  a  lay  impropMSor  to 
A.f  his  heirs  and  assigns,  is  not 
yalid  in  law.    And  therefiwe  sadi 

»  mntee,  or  those  claiming  unto 
him,  cannot  maintain  trespass  f(^ 
pulling  down  his. or  their  pews, 
there  erected.  CUffwd  y.  Wkhj 
E.5SG.S.  Page  498 

CHURCHWARDEN. 
See  Custom. 

CLERK  OF  THE  PEACE. 

The  sessions  are  not  authorized  to 
order  the  payment  by  the  bridge- 
master  to  the  clerk  or  the  peace  of 
a  per  centa^e  on  all  money  raised 
for  Uie  repair  of  bridges  in  a  parti- 
cular district,  in  lieu  of  au  his 
fees  for  indictments,  presentments, 
&c.  for  bridges  withm  it;  although 
such  per  centage  waa  claimed  as 
an  ancient  fee,  and  had  been  pud 
withoift  dispute  for  a  lone  period 
of  time.  The  King  y.  HotudBrave, 
H.5SG.3.  .  :      S12 

COMPOSITION^DEED.  ; 

1.  The  creditors  of  an  insohrent 
agreed,  by  an  instrament  (not 
under  seal),  that  they  would  ac- 
cept in  .full  satisfaction  of  their 
debts  tweWe  shilling*  in  the  poand, 
payable  by  instalments;  and  would 
release  him  from  all  daaasndr;  one 
of  the  creditors,  who  signed  for 
the  whole  amount  of -his  debt, 
held  at  the  time,  as  a  secuii^  for 
part,  a  bill  of  exchange  drawn  by 
the  debtor,  and  accepted  by  a 
third  person;  the  money  due  on 
this  bill  having  aflerwarda  been 
paid  by  the  acceptor,  it  was 
nolden  that  the  creditor  might 
retain  it,  the  agreement  of  coa- 
positjon  not  containing  any  st^u- 
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lation  for  giviiig.  up  securities,  and 
the  effect  of  it  not  being  to  ex- 
tinguish the  original  debt.  Tho' 
mas  and  Another  v.  Courtnay^  M. 
5SG.3.  Pagel 

^.  A.  being  insolvent,  by  agreement 
stipulated  to  assign  his  property 
immediately,  the  creditors  con- 
senting that  the  business  should 
be  carried  on  for  their  benefit 
until  the  next  Michaelmas^  and 
that  then  the  property  should  be 
divided  among  them ;  the  insolvent 
assigned  his  effects;  at  the  next 
Michaelmas  several  of  the  credi- 
tors who  had  signed  this  instru- 
ment agreed  that  the  business 
should  be  carried  on  by  the  trus- 
tees for  a  further  time :  Held, 
*  tiiat  a  creditor  who  had  signed  the 
first  agreement,  but  who  had  not 
IB  any  way  concurred  in  the  se- 
cond, could  not  maintain  an  ac- 
'  tlon  against  the  insolvent  for  a 
,  debt  existing  at  the  time  of  the 
first  agreement.  Cork  v.  Saunders, 
.    M.6SG.S.  46 

3.  Where  a  creditor  signs,  seals,  and 
delivers  a  composition-deed,  al- 
though he  does  not  set  the  amount 
of  his  debt  opposite  to  his  name 
in  the  deed,  yet  he  is  bound  by 
the  terms  of  the  composition  to 
the  amount  of  his  then  existing 
debt.  Harrhtf  v.  Wall,  Widow. 
M.6SG.S.   .  103 

COMPOUNDING  OFFENCES. 
See  Penal  Statute,  1. 

CONSTABLE,  Action  against. 

Where  a  constable,  having  a  ma- 
gistrate's warrant  of  distress  to 
levy  a  church-rate,  under  the  stat. 
53  G.  3.  c.  127.,  broke  the  door  of 
and  entered  plaintiff's  dwelling- 
house:  Held,  that  although  he 
thereby  exceeded  his  authority,' 
yet  that  no  action  could  be  main- 
tained after  the  expiration  of  hree 
Vol.  I. 


calendar    months*      Theobald  v. 
'CricJimpre,  H.  58 CS."  Page  2SJ7 

CONVICTION. 

The  exception  in  12  G.  S.  c.  61 .  *.  1 1 
of  mills  then  used  for  making  gun- 
powder, &c.  does  not '  apply  to 
the  limits  'Brst  mentioned  iii  that 
clause,  but  only  "to  the  other 
part  of  Great  Britain**  not  within 
those  limits  ;  and  therefore  an  in- 
formation charging  the  keeping 
of  more  than  thb  allowed  quantity 
of  gun-powder  within  the  specified 
limits,  need  not  negative  this  ex- 
ception. The  King  v.  Matters^ 
H.5SG.S.  962 

COPYRIGHT. 

An  author,  whose  works  had  been 
published  more  than  28  years  be- 
fore the  passing  of  the .  54  G.  3. 
Cn  156.,-  is  not  entitled  to  the  copy- 

.  right  for  life.  Broolce  v.  Clar/:e, 
H.SSG.Si  ,  390 

CORONER,  PUBLISHING  EVI- 
DENCE BEFORE. 

See  Libel. 

CORPORATION. 
See  Variance^  5. 

COSTS. 

1.  Where  the  plaintiff,  after  issue 
joined,  has  been  convicted  of  fe- 
lony, and  received  sentence  of 
transportation,  the  Court  will  com- 
pel him  or  his  attorney  to  give 
security  for  costs  retrospective  apd 
prospective.  Haroey  v.  Jacob, 
M.58G.3.  159 

2.  Where  an  executrix  pleaded,  1st, 
Non-assumpsit;  2d,  Ne unques  ex- 
ecutrix ;  and,  3d,  Plene  adminis- 
travit ;  and  issues  on  the  first  pleas 
v^ere  found  for  plaintiff,  and  on 
the  last  for  the  defendant ;  it  was 
holden  that  the  last  plea  bebs  a 

3  C  complete 
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complete  aniwer  to  the  acdoa,  the 
defendant  was  entitled  to  the  ge* 
neral  costs  of  the  trial.  Edwards 
V.  Beihd,  H.  58G.S-      Page254 

8.  TheCourtwillcompdsecurityfor 
coftU  where  plaintiff  resides  abroad, 
without  a  prewous  application  to 
his  attorney;  but  they  will  not 
order  a  stay  of  proceedings  unkss 
such  application  has  been  made. 
B4uller.Ber9alet,H.SSG.S.  5S1 

4.  Where  plwntiff  sued  as  exe- 
cutor, and  was  nonsuited  upon 
evidence  being  given  at  the  tri^ 
that  the  supposed  testator  was  stul 
alive>  the  Court  refused  to  allow 
costs  to  the  defendant,  it  appear- 
ing from  affidavits  on  both  sides 
to  be  still  at  least  doubtful  whe- 
ther the  supposed  testator  were 
living  or  not.  Zackwriak  ▼.  Page, 
H.SSG.9.  .^       »6 

3.  When»  upon  setting  aside  a  ver- 
dict for  pteintiff,  we  costs  arc 
directed  to  abide,  the  event,  and 
then  the  plaintiff  discontinues  the 
action;  the  defendant  is  not  en* 
titled  to  the  costs  of  the  trial. 
HanaHh  v.  8amud,  E.  58  G.  8. 

566 

6.  The  sUtute  11  G.2.  c.  19.1.22. 
gives  double  cosU  against  a  plain- 
tiff in  replevin  only  in  three  cases, 
▼ia.  where  he  is  nonsuit ;  discon- 
tinues his  action ;  or  has  judgment 
given  against  him.  And,  there- 
fof  ei  where  in  replevm,  the  cause 
not  being  then  at  issue,  the  par- 
ties agreed  by  bond  to  submit  the 
question  to  arbitration,  the  costs 
to  abide  the  event,  and  the  ar- 
bitrator afterwards  awarded  in 
favour  of  defendant;  jt  was 
held  that  he  is  not  entitled  to 
double  costs  under  the  statute. 
Gumey  v.  JSnlfer,  t.  58  G,  8. 
^  670 

COURT  OF  CONSCIENCE. 
ike  Bakkawti  6.    Practice,  15. 


DEVISE* 

COVENANT. 

1.  Upon  a  covenant  to  ^esair  and 
keqp  in  repair  during  me  con- 
tinuance 01  the  term,  an  adioo 
may  be  maintained  for  breadies 
committed  before  the  term  lutt 
expired.  Luxmoort  v.  Raistm^  E. 
6SG.S.  Page  58* 

3.  The  selling  of  mw  meat  ^reCpil, 
was  holden  in  an  action  or  qect- 
menttobeabreach  of  a  covenant 
in  a  lease,  that  the  leasee  should 
not  exercise  the  trade  of  a  butcher 
upon  the  premises,  althou^  no 
beasts  were  there  slanghttTcd. 
Doe  dem.  GaMl  v.  S^f  T. 
58  G.  8.  617 

CRIMINAL  INFOBMATtON. 
Saehixu*. 

CUSTOM. 

1.  A  costom  fbr  i^  chv^cfawanMns 
of  a  parish  to  let  up  monuueiitB, 
Ac.  in  a  dmrch,  withma  eidier 
the  consent  of  the  rector  or  oidi- 
nary,iiiUegal.  Beekmdkv.Hard^ 
m,JS.58G.8.  tee 

d.  Whereaparisheentainedwithi&it- 
self  aborough  not  co-extenaive  with 
it,  and  the  mayor  of  die  bem^h, 
on  a  return  to  a  maadamua  for 
aUowing  a  poor  rate  made  hf  the 
churchwardens  and  overseevs  of 
the  whole  parish,  stated  a  cus- 
tom which  had  existed  since  the 
i8  Eldu  of  appomtmg  aepanle 
cfaufchwardens  and  overaeons,  and 
of  making  separate  rates  for  the 
borough,  and  for  those  parts  of 
the  p«ridi  whidi  lay  withont  the 
borough ;  it  was  holden  that  such 
custom  was  invalid,  and  the  returs 
was  quashed  accordinglje.  the 
King  V.  Gtmbm,  E.  56  G.S.    SM 

DEVISE. 

U  A.  devised  aO  hia.heredllaBsents 
to  his  S»t?r  £.  T.  and  la  her 
diughtert  A.  S.  mtd  f.  T.,  their 
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hem  and  aialgiit,  equally  to  be 
divided  between  them  as  tenanu 
tn  common^  for  and  during  the 
Jife  aiE.T.;  and  after  her  death, 
he  devised  the  third  part  ''  so  de- 
vised to  his  sister  for  her  life  as 
aforesaid/'  to  A,  S.  and  F.  T.  in 
fee:  Held,  that  all  the  estate 
passed  under  this  will,  and  that 
the  daughters  A.  S.  and  F.  T, 
took  a  tee  in  two  thirds,  with  a 
remainder  in  fee  in  the  other 
third  part  after  the  death  of  the 
mother*  Doe  an  the  several  demises 
of  Wolfe  and  others  v.  AUcock^  M. 
I      58  G.  3.  Page  187 

2.  A  testator  devised  a  particular 
estate  by  name  to  T.  IF,,  his  heir 
at  law,  aod  then  devised  to  H,  fV. 
all  the  residue  of  his  lands,  to  be 
keni  in  ike  name  and  family  of  the 
Vf*s  as  long  as  can  be.*  Held, 
that  H.  W.  took  an  estate  of 
inheritance*  Doe  v.  tVood,  E, 
68  0. 3.  518 

3.  Devise  to  the  heir  at  law  in  fee, 
with  an  executory  devise  over  ia 
case  he  does  not  attam  twentjr- 
one  years  of  age :  Held,  that  this 
does  liot  alter  the  quality  of  the 
estate,  which  he  would  otherwise 
have  taken  as  heir;  and  diat 
he  therefore  takes  by  descent, 
and  not  by  purchase.  Doe  v. 
Timins,  E.  58  G.3.  530 

4.  Devise  of  all  my  Briion  Ferry 
estate,  ftnd  all  the  lands,  &c.  of 
which  it  consists;  and  then  all 
my  P.  L.  estate,  which,  as  wdl  as 
my  B.  F.  estate,  lies  in  the  county 
ofG. :  Held,  that  the  former  devise 
vftas  not  confined  to  lands  in  the 
county  of  G.,  but  extended  to  all 
that  was  usually  known  by  the 
name  of  the  B.  F.  estate ;  although 
paft  of  devisor's  estate  was  situate 
in  the  parish  of  B.  F.  in  the 
county  of  G.  Doe  v.  The  Earl 
of  Jersey,  E.  58  G.  3.  550 

B.  Devise  to  M.  H.,  her  heirs,  Ac. 
for  ever ;  and  in  case  M.  £/.  shall 
happen  to  die  and  leave  no  child 


or  children,'  then  to  J.B.  and  her 
heirs  for  ever,  paying  tlie  sum  of 
1000^.  to  the  executor  or  execu- 
tors of  M.  H.  or  to  such  person 
as  M.  H.  by  her  will  shall  appoint* 
Held,  that  thewords  **  child  or  chil- 
dren" were  here  synonimous  with 
*'  issue;"  and  that  this  was  not  the 
devise  of  an  estate  tail  to  3f.  i/., 
but  of  an  estate  in  fee  to  M.  H,y 
with  a  good  executory  devise  over 
to  «/•  B.  in  case  M.  H.  died  leav- 
ing no  issue  living  at  her  death. 
Doe  dem.  Smith  and  Jane  his 
Wife  V.  WMtr  and  Another,  T. 
£8  a.  3.  Page  713 

DISTRESS. 

Action  for  use  and  occupation.  Plea, 
that  plaintiff  before  action,  took 
and  detained,  as  a  distress  for  the 
rent,  goods  of  value  sufficient  to 
satisfy  the  same :  Held,  on  special 
demurrer,  that  this  plea  was  bad, 
for  not  shewing  that  the  rent  was 
'  satisfied.  Lear  v.  Edmonds*  M. 
58  G.  3.  157 

ELEGIT. 

The  slieriff's  return  to  an  elegit 
stated  that  he  had  delivered  an 
equal  moiety  of  a  house:  Held, 
that  this  return  was  void  for  not 
setting  out  the  moiety  by  metes 
and  bounds,  and  that  the  objec- 
tion might  be  taken  at  nisi  prius 
to  an  ejectment  brought  upon  the 
elegit.  Fenny  denu  Masters  v. 
Durrani.  M.  68  0. 3.  40 

ERROR,  WRIT  OF. 

The  8  &9  JV.3.  c.ll.  s.T.  appliefi 
to  writs  of  error,  &c.;  therefore 
a  writ  of  error  does  not  abate  by 
the  death  of  one  of  several  plain- 
tiff in  error.  Clarke  v.  Rtppon 
E.58G.3.  580 

ESCAPE. 

The  sheriff  having  a.writ  against  G. 
3C  2  B. 


740 


EVIDENCE 


2?.  arrested  M.  B.  who  was  the  I 
real  debtor,  and  at  the  time  of' 
contracting  the  debt  had  r^re* 
sented  himself  as  G.  B.i  Held 
that  the  sheriff  having  been  in- 
.  formed  of  these  circionstances 
while  he  had  the  real  debtor  in 
his  custody,  was  not  bound  to  de- 
tain him,  and  therefore  that  an 
action  would  not  lie  against  him 
for  an  escape.  Morgans  v.  Bridges 
4ind Another,  T.SSG.S.  Page647 

EVIDENCE. 

1.  In  an  action  on  a  promissory 
note,  the  subscribing  witness  being 
dead,  proof  of  his  hand-writing, 
and  that  the  defendant  was  pre- 
sent when  the  note  was  prepared, 
is  sufficient  without  proving  the 
bond-writing  of  the  defendant: 
QuiBref  if  proof  of  subscribing 
witness's  hand-writing  alone  would 
have  been  sufficient.  Nelson  v. 
lVhUtall,M.5SG.S.  19 

9.  The  clause  in  the  12th  section  of 
Stat.  5  G.  2.  c.  SO.  depriving  bank- 
rupt of  all  benefit  from  his  certi- 
ficate, in  the  case  of  losses  at 
play,  is  to  be  considered  as  a  qua- 
lification restraining  the  operation 
of  tlic  7  th  section  which  makes 
the  certificate  a  bar ;  and  evidence 
of  such  loss  may  be  ^ven  io  a 
court  of  law  on  the  similiter  to 
the  general  plea  of  bankruptcy. 
Hughes  V.  Morleyy  M.  58G.  d. 

22 
9.  Under  a  declaration  containing 
only  one  set  of  counts,  charging 
the  defendant  in  his  own  right, 
the  plaintiff  may  recover  one  de-. 
raand  due  from  die  defendant) 
individualljT,  and  another  due  from' 
him  as  surviving  partner.  Richards 
V.  Heathery  M.  58  G.  3.  Page  29 
4.  On  an  issue  to  try  whether  the 
inhabitants  of  A.  were  imracmori- 
ally  bound  to  repair  a  chapel,  the 
owner  of  the  inneritance  (having 
leaiied  hia  property  for  years  at  a 


rent  certain,  without  usj  iedmc^ 
tion,  and  residing  himaeli  in  a  dif 
ferent  county,)  is  not  a  competent 
witness  to  negative  the  liability^ 
alUiongh  he  was  not  upon  the 
rate,  and  the  rate  waa  in  tact  paid 
by  his  tenant ;  for  such  owner  haa 
an  interest  in  diacharging  the  in- 
heritance from  a  permanent  bur- 
den. Rhodes  V.  Ainsworthj  M. 
5SG.S.  Pages? 

5.  In  an  action  for  adultery,  letters 
written  by  the  wife  to  the  husband 
(while    living    apart    from    each 

.  other)  proved  to  have  been  writ- 
ten at  the  time  they  bore  date,  ' 
and  when  there  was  no  reason  to 
suspect  eollusion,  are  admissible 
evidence  without  shewing  dis- 
tinctly the  cause  oi  their  living 
apart.  Trelavmeyv,  Caiewutn^  M, 
58G.S.  90 

6.  An  indenture  o^  apprentioedrip 
made  1797i  having  been  signed 
only  by  one  overseer  of  the  ap- 
pellant-parish, the  respondent-pa- 
rish to  shew  that  <mly  one  had 
been  appointed  that  year,  called 
upon  the  appellants  to  produce 
the  original  appointment,  (haring 
given  diem  notice  to  produce  all 
books  and  writings  reiating  there- 
to,) one  book  only  was  produced, 
and  that  was  not  for  the  year 
1797  :  Held  that  the  respondents, 
not  having  taken  any  means  X9 
procure  the  testimony  of  the  oter- 
seer  himself,  (who  must  be  pre- 
sumed to  have  the  custody  of  the 
ori^nal  appointment,)  were  not 
entitled  to  give  secondary  evidence 
of  ite  contents.  The  King  v.  7%r 
Inhabitants  of  Stoke  Gaukng,  M. 
6SG.S.  17S 

.  Upon  a  yles.  of  plene  administn- 
vit,  plaintiff  in  order  to  shev 
assets,  gave  in  evidence  a  copy  of 
a  bill  and  answer,  purport!^  to 
be  an  answer  by  a  person  of  the 
same  name,  and  auataining  the 
same  character  aa  the  defendant: 
Hdd  that  the  copy  waa  admissible, 

and 


15V1DENCE, 


fiXECUTOR. 


T4f 


^uid  that  on  the  face  oF  it,  there 
"Was  presumptive  evidence  of  iden- 
tity; the  defendant  not  having 
^hewn  any  circumstances  to  rebut 
the  presumption.  Hennell  v. 
Charles  Lyouy  Administrator  of 
Mary  Lyon  deceased,  M,  58  G.  3. 
Page  182 
9.  Where  a  deed  purported  to  grant 
ail  the  coal-mines  m  the  lands  in 
the  occupation  of  widow  K>  and 
«on,  and  the  grantor  had  not  at 
that  time  any  lands  in  the  occu- 
pation of  wiaow  K.  and  son ;  and 
the  deed  was  founded  upon  a 
contract  of  sale  executed  some 
inonths  before,  to  which  the 
grantor's  land- steward  was  the 
subscribing  witness:  Held  that, 
for  the  purpose  of  explaining  the 
latent  ambiguity  in  the  deed,  let- 
ters written  by  the  latter  to  the 
grantees,  respecting  the  sale  to 
them  by  the  grantor  of  the  coal- 
mines in  the  deed,  and  purporting 
to  be  written  by  his  directions, 
were  admissible  evidence  without 
shewing  an  express  authority  from 
the  grantor  to  write  them.  BeaU' 
mont  V.  Fidd,  H.  58  G.  3.       247 

9.  An  averment  in  a  declaration 
that  defendant's  dogs  were  accus- 
tomed to  worry  and  bite  sheep 
and  lambs,  is  not  supported  by 
proof  that  the  dogs  were  of  a  fero- 
cious and  mischievous  disposition, 
and  that  they  had  frequently  at- 
tacked men.  Hartley  v.  Harri- 
JIMX9I,  r.  58G.3.  620 

Semble,  however,  that  an  aver- 
ment that  the  dogs  were  of  a  fe- 
rocious and  mischievous  disposi- 
tion would  be  sufficient  in  an  action 
brought  for  an  injury  to  plaintiff's 
«beep,  without  alleging  specifically 
that  they  were  accustomed  to  bite 
and  worry  sheep.  620 

10.  The  defendant  (in  an  action  at 
the  suit  of  the  assignee  of  a  bank- 
rupt); had  attended  a  meeting  of 
the  commissioners^  and  exhibited 
the  account  between  him  and  the 


bankrupt,  and  aflerwards  mado  a 
part-pajnnent  to  the  plaintiff  on 
that  account :  Held,  in  an  action 
for  the  balance  remaining  dae, 
that  this  was  prima  facie  evidence, 
as 'against  the  defendant,  that  tlie 
plaintiff  was  assignee,  and  that  it 
was  not  necessary  to  produce  the 
proceedings  under  the  commission , 
the  defendant  not'  having  giveu 
notice  of  his  intention  to  dispute 
the  bankruptcy.  Dickinson  As- 
signee of  Booth  V.  Cotvard,  T. 
58  G.  3.  Page  677 

II.  An  averment  (in  a  declaration 
for  disturbing  the  plaintiff's  right 
of  common)  that  plaintiff  was  en- 
titled to  common  of  pasture  for  all 
his  cattle  levant  and  couchant  upori 
his  land,  is  well  supported  by 
evidence  that  the  plaintiff  w&s  a 
part-owner  with  defendant  and 
others  of  a  common  field,  upon 
which,  after  the  com  was  reaped 
and  the  field  cleared,  the  custom 
was  for  the  different  occupiers  to 
turn  out  in  common  their  cattle, 
the  number  being  in  proportion 
to  the  extent  of  their  respective 
lands  within  the  common  field; 
although  such  cattle  were  not 
maintained  upon  such  land  during 
the  winter ;  and  although  the  cus- 
tom proved  was  to  turn  out  in 
proportion  to  the  extent  and  not 
to  the  produce  of  the  land,  in  re- 
spect of  which  the  right  was 
claimed. 

Held  also,  that  It  was  not  neces* 
sary  to  state  his  right  to  be  with 
the  exception  of  his  own  land» 
but  that  it  was  well  laid  to  be 
over  the  whole  common.  Chees^ 
man  v.  Hardham,  T.  58  G.  3. 

70S 

EXCISE. 
See  Penal  Statute,  2. 

EXECUTOR. 
1.  Where  an  executrix  pleaded  Uts 
Non-assumpsit;   2d,   ne    unques 
3  C  8  exccu- 
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FRAUDS,  STATUTE  OF. 


executrix;  and  3d»  plene  admi- 
nistravit;  and  issues  on  Uie  firsl 
pleas  were  found  for  the  plamtiff, 
and  on  the  last  for  the  defendant, 
it  was  holden,  that  the  last  plea, 
being  a  complete  answer  to  the 
action,  the  defendant  was  entitled 
to  the  general  costs  of  the  trial. 
Edwird$  V.  Beihay  H.  58  G.S. 
Page  254 

S.  Where  plaintiff  sued  as  executor, 
and  was  nonsuited  upon  evidence 
being  given  at  the  trial,  that  the 
supposed  testator  was  still  alive, 
the  Court  refused  to  allow  costs 
to  the  defendant,  it  appearing 
from  affidavits  on  both  sides,  to 
be  still  at  least  doubtful  whether 
the  supposed  testator  were  living 
or  not.  Zachariah  v.  Page, .  H. 
58  G.  3.  S86 

3.  A.  being  indebted  in  his  indi- 
vidual capacity  to  a  house  in  trade, 
of  which  ne  himself  was  a  partner, 
in  a  sum  of  money,  the  amount  of 
which  could  not  be  exactly  ascer- 
tained, covenants  to  pay  the  firm 
all  his  then  debts,  and  such  other 
debts  as  should  subsequently  ac- 
crue.. A,  dies  without  having 
satisfied  the  original  debt,  and 
having  contracted  further  debts 
subsequent  to  the  execution  of 
the  deed:  Held,  that  his  execu- 
tors, two  of  whom  were  partners 
in  the  house  of  trade,  could  not 
plead  either  of  these  debto  as  an 
outstanding  specialty  debt,  or  by 
way  of  retainer.  De  Tastet  v. 
Sheen  and  Others,  T.  58  G.  3.   66^ 

HNE. 

If  one  of  two  tenants  in  common  of 
a  reversion  levy  a  fine  of  the  whole, 
such  fine  does  not  require  an  actual 
entry  by  the  other  tenant  in  com- 
mon to  avoid  it.  Roe  dem.  Trus- 
CQtt  y.EUifytty  M.  58  G.  3.  85 

FRAUDS,  STATUTE  OF. 
1.  Where  premises  had  been  let  to 


ff.  for  a  term  determinable  by  a 
notice  to  quit,  and  pending  such 
term  C.  applies  to  A^  the  land- 
lord, for  leave  to  become  the  te- 
nant instead  of  B»^  and  upon  A, 
consenting,  agrees  to  stand  in  B.'s 
place,  and  o&rs  to  pay  rent: 
Held,  that  (although  B.'b  term 
had  not  been  detenmned  by  a  no- 
tice to  quit,  or  a  surrender  in 
writing)  A,  might  maintain  an 
action  for  use  and  occupadon 
against  C,  and  that  the  latter 
could  not  set  up  B.*b  title  in  de- 
fence to  that  action.  Phip^y. 
Sculthorpe,  M.  58  G.  3.     Page  50 

2.  Where  a  defendant,  taken  on  a 
ca.  sa.,  is  discharged  out  of  cus- 
tody by  consent  of  the  plaintiff, 
the  debt  itself  is  extinguished; 
and  therefore  a  promise  by  a  third 
person  to  pay  that  debt  on  con- 
dition of  that  discharge  is  an  ori- 
ginal promise,  and  not  within  the 
29  Car.  2.  c.  3. 1.4. 

Qtiiere,  Whether  under  the  29 
C.  2.  c.  3.  «.  4.,  in  order  to  charge 
a  person  with  the  debt  of  another, 
the  consideration  for  the  promise, 
as  well  as  the  promise  \X»f^U  must 
be  in  writing  ?  GoodmaM  v.  Chase^ 
H.  58  G.  3.  297 

3.  Where  a  defendant,  having  en- 
tered into  a  guarantee  in  writing, 
and  become  liable  upon  it,  at  a 
period  of  more  than  six  years 
before  the  commencement  of  the 
suit,  verbally  promised,  within  six 
years  that  the  matter  should  be 
arranged,  and  afterwards,  upon 
an  action  being  brought,  pleaded 
actio  nori  accrevit,  Sec*;  it  was 
holden  that  the  statute  of  frauds 
having  been  once  satisfied  by  the 
original  promise  being  in  writing, 
it  was  not  necessanr,  in  order  to 
take  the  case  out  of  the  statute  of 
limitations,  that  the  latter  promise 
shouldjdso  be  in  writing.  GMans 
and  Others  v.  M*Caslandy  JSmcu- 
trkf  7.58G«8.  690 

4*  A  centniet  ibr  a  year's  service  to 
commence 


GUARDIAN  nf  socaqk; 


INCL08URE  ACT.         745 


coaamenoe  at  a  lubseqaent  day, 
beiiig  a  contract  not  to  be  per- 
formed within  the  year,  is  within 
the  4th  section  of  the  statute  of 
frauds,  and  nuist  be  in  writing; 
and,  dierefore,  no  action  can  be 
maintained  for  the  breach  of  a 
▼efbal  contract  made  on  the  27th 
May  lor  a  ^  year's  service  to  com- 
mence on  the  SOth  Jvne  following* 
BraemrdU  t.  Heaid^  T.  58G.S. 
Page  722 

FREIGHT. 

The  master  of  a  ship  ha$  not  a  Ijea 
on  Ihe  freight  for  his  wages,  or  for 
Ma  disburwioents  on  account  of 
the  ship  daring  die  voyage,  or  for 
fbe  preniums  paid  by  hiim  abroad 
for  (he  purpose  pf  procuring  the 
cargo*  &mUh  v*  Flummer^  T» 
58G.S.  576 

GAMEKEEPER. 
A  eamekeeper  was  authorised  by  his 
deputation  to  seize  greyhounds, 
setting-dogs^  ferrets,  and  to  do  all 
things  beiong^ing  to  the  office  of 
gamekeeper,  according  to  the  di- 
rections of  the  acts  of  parliament: 
Held,  that  he  was  not  thereby  au- 
thorized to  seize  hounds.  GratU 
T.  HiJton  and  Others,  M.  58  G.  S. 

134 
GRANT. 
See  Chai^cxl. 

GUARDIAN  IN  SOCAGE, 
There  cannot  be  a  euarcljan  in  so- 
cage of  an  equitable  estate ;  and, 
therefore,  where  a  pauper  married 
the  widow  of  a  man  who  had  paid 
for  and  been  let  into  possession  of 
a  freehold  cottage,  and  had  died 
leaving  a  daughter,  but  without 
haying  had  any  legal  conveyance 
executed  to  him  in  his  lifetime ;  it 
was  holden  that  the  pauper's  resi- 
dence in  the  cottage  for  forty 
3ays  did  not  confer  a  settlement 
on  him,  the  widow  not  being  guar- 
dian in  socage  to  the  daughter* 


Hdd  alM),  that  the  Court  will  . 
not  lake  notice  of  doubtful  equit- 
able estates.     The  King^.  The 
Inhabitants    of  Toddington^    E. 
58G.S.  Page  560 

HAWKER  AND  PEDLAR, 

A  licensed  hawker  opening  a  room 
in  a  place,  he  Hot  being  a  house- 
holder there,  and  that  not  being 
the  usual  place  of  his  abode,  and 
selling  there  by  retail,  does  not 
thereby  commit  an  offence  within 
the  statute  50  G.  9.  c.  41.  #.  7*  To 
constitute  such  an  offence  the  sel* 
ling  must  be  by  outcry,  &c.  or 
some  mode  of  sale  at  auction*. 
AUen  V.   SparhaU,  M.  58  G.  3. 

100 

HUNDRED,  Action  aoaikst. 
See  Action  on  the  Casb,  2.  4*. 

ILLEGAL  AGREEMENT. 

Where  A.  agreed  tQ  sell  to  A  one^ 
diird  share  of  a*  ship,  which 
was  then  to  be  employed  on  a 
joint  adventure,  in  the  exportation 
of  military  .stores  to  South  Ame* 
ricay  contrary  to  an  order  in  coun- 
cil tiien  in  force :  Held,  that  (the 
agreement  being  entire,  and  con- 
taining on  the  face  of  it  an  illegal 
stipulation,)  it  lay  on  the  party 
seekine  to  enforce  the  same  to 
shew  that  means  had  been  used  to 
obtain  a  licence,  or  that  the  ille- 
gal purpose  had  been  abandoned, 
and  that  in  failure  thereof  A* 
could  not  recover  for  the  share  of 
the  ship.  Holland  and  Another  v. 
Hall  and  Another,  M.  58  G.  8. 

5S 

ILLEGAL  TRADE. 
See  Insurance. 

INCL06URE  ACT. 

Where  commisnonem,  by  an  inclo- 
S  C  4  sure 
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INSURANCE. 


sure  act,  were  einpowered^(inter  i 
alia)  to  make  roads  and  to  defray 
the  expence  by  a  rate  on   the  1 
several  proprietors,  and  they  exe- 
cuted their  award  as  to  the  allot- 
ments before  the  roads  were  com- 
pleted  or    sufficient  funds   were 
raised  for  that  purpose :    Held, 
that  they  might  afterwards  make 
a  rate  tor  defray  the  expence  of 
completing  the  roads.  Haggerston 
Y.    Dugmore    and    Oihers^    M. 
58G.S.  Page  82 

INDICTMENT. 

Where  the  defendant  has  been  ac- 
quitted on  an  indictment  for  not 
repairing  a  road,  the  Court  will 
not  grant  a  new  trial ;  yet  they 
will,  under  very  special  circum- 
stances, suspend  the  entry  of 
judgment,  so  as  to  enable  the  par- 
ties to  have  the  ouesUon  recon- 
sidered upon  another  indictment, 
without  the  prejudice  of  the  for- 
mer judgment.  The  King  v.  The 
Inhabitants  of  Wandstnorthy  M, 
58  G.  3.  63 

INSURANCE. 

!•  A  ship  was  permitted  by  a  li- 
cence to  proceed  from  Z).  to  L., 
and  thence  to  B.,  there  to  load  to 
the  destination  of  the  port  from 
which  she  departed.  The  vessel 
proceeded  on  her  voyage  from  2>. 
to  Zr.  and  from  L.  to  B. :  Held, 
that  she  was  not  protected  by  the 
licence  on  a  further  voyage  Trom 
B,  to  L,  Everth  and  Another  v. 
Tunno,  M.  58  G.  3.  142 

2.  The  45G.3.'c.34.  only  repeals 
the  navigation  acts  as  to  foreign- 
built  ships,  and  does  not  confer 
upon  them  (when  navigating  under 
its  provisions  with  the  kine's  li- 
cence) all  the  privileges  oi  Bri" 
tish'hxixlt  ships ;  and  therefore  the 
former  cannot  trade  to  the  western 
coast  of  America  without  a  Soutli 
Sea  licence. 


LANDLORD  AND  TENANT. 

Quirre,  Whether  42  G.  3.  «.  77- 
authorizes  Bn^uA-built  diips  so  to 
trade  without  such  licence.  Dtm^ 
lop  V.  GiU,  H.  58  G.3.  P^c  SS4 
3.  Where  a  ship  bad  sailed  from 
EUineur  on  her  voyage  home  #£r 
hours  before  the  owner,  who  fol- 
lowed in  anotlier  vessel  on  die 
same  day,  and  having  met  wirh 
rough  weather  in  bis  pass^e,  ar- 
rived first,  and  then  caaaed  an 
insurance  to  be  effected  on  his 
own  ship :  Held,  that  these  cir- 
cumstances were  material  to  be 
communicated  to  the  underwriter, 
and  that  it  was  not  sufficient  to 
state  merely  that  the  ship  insiired 
was  "  all  well  at  £.  on  the  2Mi 
Jtffy,''  the  day  of  her  saihag. 
Kirh^  r.  Smith,  T.5SG.S.     €72 

JUSTICES. 

The  37  G.  3.  c.  143. 1. 1.,  by  which 
.  the  justices  at  their  respective 
petty  sessions  within  the  divisions, 
districts  and  other  places  c^  the 
several  counties  of  Englandj  are 
authorized  to  appoint  examiners 
of  weight  and  balances,  extoidi^ 
only  to  such  divisions,  &c.  as  were 
known  and  recognised  at  the  dime 
when  the  act  passed;  and  there- 
fore such  appomtment  made  iait  a 
petty  sessions,  by  two  justices  for 
a  district  which  tney  had,  without 
the  consent  of  the  other  magis* 
trates,  created  within  the  last  ike 
or  six  years,  was  held  to  be  illegal. 
The  King  v.  The  Justices  of  Devon, 
E.6SG.S.  6SS 

LANDLORD  AND  TENANT. 

See  Uss  and  Occupatiok.  Limit- 
ations, Statute  or,  3. 

Where  a  tenant  ceased  to  reside  on 
the  premises  for  several  mcnths, 
and  left  them  without  any  furni- 
ture, or  sufficient  other  proptfty 
to  answer  the  year's  rent:  Held 
that  the  landlord  might  prop^ly 
proceed 


Limitations,  statute  of. 
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{proceed  under  11  G.2,  c.l9.  s.  16. 
to  recover  the  poBsession,  although 
he  knew  where  the  tenant  then 
was,  and  although  the  justices 
fbund  a  servant  of  the  tenant  on 
the  premises  when  they  first  went 
to  view  the  same. 

Held  also,  that  it  is  not  neces- 
sary to  state,  in  the  record  of  the 
magistrate's  proceedings,  that  the 
landlord  had  a  right  of  re-entry, 
although  such  a  right  must  exist  in 
order  to  entitle  the  party  to  pro- 
ceed under  this  statute.  Ex  parte 
nUouy  H.  58  G.  3.         Page  369 

LEVANT  AND  COUCHANT. 
See  EviDSNCX,  11. 

LIBEL. 

The  Court  will  grant  a  criminal 
information  for  publishing  in  a 
newspaper,  a  statement  of  the  evi- 
dence given  before  a  coroner's, 
jury,  accompanied  with  comments, 
although  the  statement  be  correct, 
and  the  party  has  no  malicious 
motive  in  the  publication.  The 
King  V.  Fleet,  H.  58  G.  3.       379 

LICENCE  TO  TRADE. 
See  Insurance. 

LIEN. 

.The  master  of  a  ship  has  not  a  lien 
on  the  freight  for  his  wages,  or 
for  his  disbursements  on  account 
of  the  ship  during  the  voyage,  or 
for  the  premiums  paid  by  him 
abroad  for  the  purpose  of  procur- 
ing the  cargo.  Smith  v.  Plummer^ 
E.5SG.S.  575 

LIMITATIONS,  STATUTE  OF. 

1.  Trespass  for  breaking  and  enter- 
ing coal-mines  and  taking  awa^ 
coals.  Plea,  actio  non  accrevit 
infra  sex  annos.  To  which  the 
plaintiff  replied  in  the  affirmative. 
VVt  the  trial  no  evidence  was  guren 


to  «hew  that  the  trespass  was 
actually  committed  within  six 
years:  Held,  that  evidence  of  a 
promise  to  make  compensation, 
made  by  defendant  before  the 
commencement  of  the  action,  an^ 
when  he  was  threatened  with  an 
action  for  taking  away  coals,  was 
not  sufficient  to  support  this  issue; 
by  which  the  plaintiff  was  bound 
to  prove  the  affirmative,  that  he 
had  a  good  cause  of  action  M'ithin 
six  years  before  the  commencement 
of  the  suit.  Hurst  v.  Parker,  M, 
58  G.  3.  Page  92 

2.  One  of  two  joint-drawers  of  a  bill 
of  exchange  becomes  bankrupt, 
and  under  his  commission,  the  m- 
dorsees  prove  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold, 
&c,,  and  they  exhibit  the  bill  as  a 
security  they  then  held  for  their 
debt,  and  aflerwards  receive  a 
dividend :  Held,  in  an  action  by 
the  indorsees  of  the  bill  against 
the  solvent  partner,  that  the  sta- 
tute of  limitations  was  a  good 
defence,  although  the  dividend 
had  been  paid  by  the  assignees  of 
the  bankrupt  partner  within  jiix 
years.  Brandram  and  Others  v. 
Wharton,  E,  58  G.  3.  463 

3.  The  statute  of  limitations  is  a  good 
defence  to  an  action  by  a  landlord 
for  rent  against  one  who  had  once 
been  his  tenant  from  year  to  year, 
but  who  had  not  within  tlie  last 
six  years  occupied  the  premises, 
paid  rent,  or  done  any  act  from 
which  a  tenancy  could  be  inferred, 
although  the  tenancy  had  not  been 
determined  by  a  notice  to  quit. 
Leigh  V.   Thornton,    T  58  G.3. 

4  Defendant  having  entered  into  a 
guarantee  in  writing,  and  become 
liable  upon  iti  at  a  period  of  more 

.  than  six  years  before  the  com- 
mencement  of  the  suit,  verbally 
promised  within  six  years,  that 
the  matter  should  be  arranged,  and 
afterwards  upon  an  action  bemg 
brought. 
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hrouglily  pleadcKl  fictio  Hon  aceie- 
Tit,  &c. :  Held,  that  the  alatute  of 
frauds  having  been  once  sadsfied 
by  ^e  origioal  promise  being  in 
writing,  it  was  not  necessary,  in 
order  to  take  the  case  out  of  the 
statute  of  limitations,  that  the  latter 
promise  should  also  be  in  writing. 
Gibbons  and  Others  ▼•  M^Cadand 
Executrix,  T.  58  O.^    Page  690 

MANDAMUS. 

Where  an  order  of  removal  was 
served  on  the  appellant  parish  on 
Saturdaffy  and  Uie  sessions  were 
holden  on  the  following  Tuesday, 
and  the  appellant  parish  was  thirty- 
seven  miles  from  the  place  where 
the  sessions  Were  holden,  but  there 
was  no  appeal  to  those  sessions, 
and  the  justices  refused  to  receive 
the  appeal  at  the  next  sessions, 
the  Court  granted  a  mandamus. 
The  King  v.  The  Justices  of  Essex, 
M.  58  G.  S.  210 

MARKET. 

Kiog  Charles  the  Second,  by  charter 
gnmted  to  the  corp<Hution  of 
WidsM  two  fairs,  to  be  holden 
annually,  within  the  borougli  and 
foreign,  and  confirmed  to  them 
all  markets  which  they  then 
held,  with  a  reservation  of  the 
rights  of  the  lord  of  the  manor ; 
it  appeared  that  a  market  had 
been  holden  immemorially  in  the 
High-street  of  WalsaU  until  a 
very  late  period,  when  the  cor- 
poration, &iding  it  inconvenient, 
removed  it  out  of  the  High^treet 
to  another  and  more  convenient 
place  within  the  borough;  the 
corporation  had  exercised  acts  of 
ownership  in  pulling  down  an  old 
market-house  and  erecting  a  new 
one ;  the  cleric  of  the  markets, 
however,  had  been  appointed  by 
the  lord  of  the  manor,  but  he 
did  not  receive  any  toll  from  the 
persons  freqoentii^  it.    The  de- 


PENAL  STATUTE. 

fendant  having  been  indicted  lor 
a  nuisance  in  erecting  stalls  in  the 
High-street,  after  the  removal  ^ 
the  market,  the  Judge,  upon  the 
trial,  lefl  it  to  the  juiy  to  say, 
whether  die  corporation  were 
owners  of  this  market;  adding, 
that  if  they  were,  the  r%ht  of 
removal  was  incident  to  the  grant. 
The  jury  having  found  in  the 
affirmative,  the  Court  refused  to 
grait  a  new  trial.  The  £^f  v. 
QMeriH,  M.58  0.S.       P^67 

NOTICE  OF  ACTION. 
See  Tax  Com^ector. 

OVERSEER. 
See  VAaxANCE.    Assumpsit* 

PARTNER. 

Under  a  declaration  containing  only 
one  set  of  counts,  ehara;ing  the 
defendant  in  his  own  right,  ihe 

SlaintifF  may  recover  one  demand 
ue  from  the  dcrfendant  individa- 
dly  and  another  due  from  him  as 
surviving  partner.  Ridiards  v. 
Heather,  M.  5S  G.  9.  29 

PENAL  STATUTE. 

1.  The  statute  IS  Eli*,  c.  5.  winch 
prohibits  the  compounding  of  any 
offence  upon  colour  or  pretence 
of  process,  or  without  procesp, 
upon  colour  of  anyofience  against 
any  penal  law,  does  not  apply  to 
ounces  cogxuzable  only  before 
magistrates;  and  an  indictment 
for  compounding  such  an  oflence 
was  holden  bad  in  arrest  of  ju^g* 
ment.  The  King  v.  Crisp,  H.  58. 
G.S.  282 

2.  The  aetting  up  of  a  private  still 
without  entry  at  the  exdse,  or 
licence,  is  an  ofience  subject  to  the 
penaltv  of  SO/,  only,  and  not  200^ ; 
and  tnerefore  a  conviction  for 
auch  an  offence  in  the  latter  pe- 
nalty was  quashed.  The  King  v. 
Bfmd,H.5SG.3.  390 

3.  In 
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d.  In  m  action  founded  upon  the 
26  G.  2.  c.  36p  by  one  of  tho  two  in- 
habitaixt8»  who  had  ^iven  inform- 
Btkukt  &c.  to  the  parish  constable 
of  A.  J5.  keeping  a  bawdy-house, 
in  consequence  ,of  which  A»  B. 
was  prosecuted  tp  conviction,   it 

•  is  necessary,  (in  order  to  entitle  the 
plaintiiF  upon  such  conviction  to 
recover  the  reward  of  10/.  from 
die  overseers,)  that  the  prosecution 
^*MiM  have  been  conducted  by 
the  parish  constable,  and  there- 
fore, where  the  two  inhabitante 
had  taken  upon  themselves  to 
conduct  it,  it  was  holden  that 
they  were  not  entitled  to  the  re- 
ward, and  that  a  demand  upon 
the  overseer  stating  the  prosecu- 
tion so  to  have  been  carried  on 
was  insi^cient  to  entitle  them  to 
an  action  for  the  double  penalty 
given  by  the  act  in  case  of  a  neg- 
lect or  refusal  by  the  overseer  to 
pay  such  sum  of  10/.  upon  de- 
mand. Oarke  v.  Rice  T.  58  G.  3. 
Page  694 

PEW. 

Set  ChahceIi. 

PLEADING. 
^e  AppeaIi  op  Death. 
}.  Under  a  declaration  containing 
only  one  set  of  counU,  charging 
the  defendant  in  his  own  right, 
the  plaintiff  may  recover  one  de- 
mand due  from  the  defendant  in- 
dividually, and  another  due  from 
him  as  surviving  partner.  Richards 
v.  Heather,  M.  58  G.  S.    Page  29 

2.  Declaration  by  J5.,  a  treasurer 
of  a  friendly  society,  on  a  bond 
to  A.J  then  being  treasurer.  Plea, 
DOB  est  factum ;  the  bond  given 
in  evidence  was  to  A.^  without 
stating  him  to  be  treasurer  to  the 
floqiety:  Held  that  B.  was  en-! 
titled  to  recover.     Cartridge  v. 

3.  Trespass  for  breaking  and  entering  ■ 
coal-mines,  and  taking  awi^  coals. 


Plea,  actio  non  accrevit  infra  sex 
annos ;  to  which  the  plaintiff  replied 
in  the  affirmative.  At  the  trial  no 
evidence  was  given  to  shew  that 
the  trespass  was  actually  com- 
mitted within  six  years.  Held 
that  evidence  of  a  promise  to  make 
compensation,  made  by  defendant 
before  the  commencement  of  the 
action,  and  when  he  was  threat- 
ened with  an  action  for  taking 
away  coals,  was  not  sufficient  to 
support  this  issue ;  by  which  the 
plaintiff  was  bound  to  prove  the 
affirmative,  that  he  had  a  good 
cause  of  action  within  six  years 
before  the  commencement  t^  the 
suit.   Hurst  V.  Parker,  M.  58  G.S. 

4.  Where  an  act  of  parliament  m  the 
enacting  clause,  creates  an  offence 
and  gives  a  penalty,  and  in  the 
same  section  there  follows  aproviso, 
containing  an  exemption  which  is 
not  incorporated  with  the  enacting 
clause  by  any  words  of  reference, 
it  is  not  necessary  for  the  plaintiff, 
in  suing  for  the  penalty,  to  nega- 
tive such  proviso  in  his  declaration. 
Steel  V.  Smith,  M.  BS  G.  S.         94 

5.  A  recognizance  is  not  a  record 
until  it  is  enrolled ;  and  therefore, 
where  defendant  pleaded  to  as- 
sumpsit on  bills  of  exchange,  && 
that  the  plaintiff  was  indebted  to 
him  by  virtue  of  a  recognizance 
taken  m  the  court  of  Exchequer, 
which  was  still  in  force,  as  by  the 
said  recognizance  remaining  in 
the  said  court  before  tl^e  barons 
will  appear,  without  stating  that 
it  was  enrolled:  A  replication^ 
that  the  plaintiff  was  not  so  in- 
debted, concluding  to  the  country, 
was  held  good,  on  special  de- 
murrer, inasmuch  as  the  plea  did 
not  state  a  debt  due  by  recogni- 
zance, which  was  matter  of  record. 
G/yn,  Bart,  and  Others  v.  Thorpe, 
M.5SG.S.  153 

6.  Action  for  uae  and  occupation. 
Plea,  that  plaintiff,  before  action, 
took  and  detained,  as  a  distress 

for 
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for  the  rent,  goods  of  value  suffi- 
cient to  satisfy  the  same :  Held, 
on  special  demurrer,  that  this  plea 
was  bad,  for  not  shewing  that  the 
rent  was  satisfied.  Lear  v.  Ed- 
monds, M.  58  G.  3.         Page  157 

7.  Proceedings  by  bill,  concluding 
with  a  prayer  of  judgment  of  the 
writ,  and  declaration  founded 
thereon:  Held,  bad  upon  special 
demurrer.  Attxoood  v.  DavtSy  M. 
58  G.  8.  172 

8  Indictment  against  the  inhabitants 
of  a  parish  for  not  repairing  a  road. 
Plea,  that  the  inhabitants  of  a  par- 
ticular district  within  the  parish 
have  immemoriallj  repaired  all  the 
ro^ds  within  that  district,  of  which 
the  road  indicted  was  one :  Held 
that  this  plea  was  good,  although 
it  did  not  state  any  consideration 
for  the  liability  of  the  inhabitants 

•  of  the  district.  The  Kins  v.  The 
Inhabitants  of  Ecclesfiela,  H.  58 
G.S.  348 

9.  The  exception  in  12 G.S.  c.61. 
«.  11.  of  mills  or  other  places  then 
used  for  making  gun-powder,  &c. 

'  does  not  apply  to  the  limits  first 
mentioned  m  that  clause ;  but  only 
"  to  the  other  part  of  Great  Brt- 
tain"  not  within  those  limits ;  and, 
therefore,  an  information  charging 
the  keeping  of  more  than  the 
allowed  quantity  of  gun-powder 
within  the  specified  limits  need  not 
negative  this  exception.  The  King 
V.  Maitersy  i/.  58  G.  3.  362 

10.  A  bailable  writ  is  not  necessarily 
a  special  writ  within  the  51  G.  3.' 
c.  ]24>.;  and,  therefore,  a  plea  stat- 
ing that  plaintiff  commenced  his 
action  by  a  bailable  writ  indorsed 
for  bail  for  6(W.,  by  virtue  of  which 
defendant  was  aiTested ;  and  that 
plaintiff's  then  cause  of  action  did 
not  amount  to  15/.,  or  to  any  sum 
for  which  defendant  was  liable  to 
be  arrested ;  was  held  bad  on  ge- 
neral demurrer  for  not  shewme 
the  writ  to  be  a  special  writ.  BaU 
y.Swan,  i/.  58  G.S.  393 

11.  An  averment  in  a  declaration 


tliat  defendant's  dogs  were  accos-^ 
tomed  to  worry  and  bite  sheep 
and  lambs,  is  not  si^>p<Hrted  by 
proof  that  the  dogs  were  of  a  fe- 
rocious and  mischievous  di^oci- 
tion,  and  that  they  had  frequently 
attacked  men. 

SembUy  however,  that  an  aver- 
ment that  the  dogs  were  <^a  fero- 
cious and  mischievous  di^Msition, 
would  be  sufficient  in  an  action 
brought  for  an  injury  to  plaintiff's 
sheep,  without  alleging  specifically 
that  they  were  accustomed  to  iHte 
and  worry  sheep.  Hartley  r, 
Harriman,  T.  58 G.S,    Page  620 

POOR  RATE. 
See  Custom,  2. 

1.  The  owners  of  a  coasting  reascl 
are  liable  to  be  rated  in  respect 
of  the  profits  accruing  therelrom, 
in  that  parish  where  they  them- 
selves reside,  and  where  the  riiip 
is  registered,  her  cargoes. are  usu- 
ally received  and  delivered  and 
her  freight  paid,  and  which  is  the 
home  m  the  vessel  when  unem- 
ployed, although  at  the  time  of 
making  the  rate,  the  ship  was  not 
actually  within  the  pansh.  But 
they  are  not  liable  to  be  rated  for 
a  ship  which  was  never  locally 
within  the  parish,  although  the 
profits  be  there  received  by  the 
owners.  The  King  v.  Richard 
Shepherd  and  Others^  M.  58  G.S. 

109 

2.  Where  a  statute  empowered  the 
proprietors  of  a  canal  to  take  rates 
m  respect  of  vessels  navigating 
the  same,  and  expressly  exempted 
such  rates  from  the  pajrment  of 
taxes,  rates,  Ac. ;  it  was  bc^den 
that  the  land  occupied  by  the 
canal  was  also  thereby  exempted 
from  poor's  rate.  The  Kinr  v. 
The  Colder  and  HeUle  iVai%»- 
tion  Company^  H,  S8  G.S.       263 

3.  A  canal  act  directed,  thst  the 
company  should  be  rated  for  all 
lands  and  buildings  in  the  same 

pro- 
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Eropordon  as  other  lands  and 
uildings  lying  near  the  same,  and 
as  the  same  would  be  rateable  if 
they  were  the  property  of  indivi- 
duals in  their  natural  capacity; 
and  a  subsequent  act  directed  all 
rates  and  assessments  upon  the 
personal  estate  of  the  company 
should  be  assessed  in  every  parish 
in  proportion  to  the  length  of  the 
canal  in  such  parish :  Held,  that 
the  company  were  liable  to  be 
rated  for  their  lands,  &c.  only  at 
the  same  value  as  other  adjacent 
lands,  and  not  according  to  the 
improved  value  derived  fi-om  the 
land  being  used  for  the  purposes 
of  the  canal.  The  King  v  The 
Grand  Junction  Canal  Company, 
H.5SG.S.  Page  289 

POST-OFFICE. 
A  parcel,  containing  bank-notes, 
stamps,  and  a  letter,  was  sent  by 
a  common  carrier  from  one  stamp- 
distribution  to  another :  Held,  m 
an  action  against  the  carrier,  that 
the  circumstance  of  the  letter  ac- 
compan3ring  the  stamps  was  prim& 
facie  evidence  that  it  related  to 
them,  so  as  to  bring  the  case  with- 
in the  proviso  of  the  42  G.  S.  c.81 . 
«.  6.,  which  enacts,  "  That  the  pro- 
hibition to  send  letters  otherwise 
than  by  the  post  shall  not  extend 
to  letters  sent  by  any  common 
carrier  with  and  for  the  purpose 
of  being  delivered  with  the  goods 
that  the  letter  concerns ;"  and  that 
the  defendant  not  having  proved 
the  letter  to  relate  to  any  other 
subject-matter,  was  liable  for  the 
value  of  the  parcel.  Bennett  v. 
Clough  and  Another,  E.  58  G.  3. 

461 

POST-HORSE  DUTY. 

A  coach  and  horses  were  hired  at 
Portsea  to  take  a  party  to  the 
theatre  at  Portsmouth,  and  to  bring 
back,  and  .a  specific  sum  was 
charged;    Held,  that  this  was.  a 


letting  to  hire  (yf  horses  by  the 
stage,  to  be  used  in  travelling,  and 
liable  to  a  duty  of  one-fourth  of 
the  amount  charged,  under  48  G.  3. 
C.98.S.S. 

So,  where  a  chaise  and  horses 
were  hired  to  take  a  party  out  to 
dinner,  and  to  bring  back. 

Mourning  coaches  hired  to  take 
up  at  a  distant  place,  and  to  carry 
thence  persons  to  the  place  of  in- 
terment, for  which  a  specific  sum 
is  charged,  are  liable  to  the  same 
duty;  and  such  coaches  are  not 
exempted  by  reason  of  carrying  a 
corpse,  if  living  persons  go  along 
with  it  in  the  carriage.  fVhite  v. 
Beazlet/y  M.  58  G.  3-       Page  166 

POWER. 

A  power  of  sale  is  reserved  to  three 
trustees  and  their  heirs ;  one  of  the 
trustees  dies,  and  the  two  sur- 
viving trustees  execute  the  power: 
Held,  that  the  power  was  not  well 
executed ;  although  the  deed  ex- 
pressly provided  that  the  money 
arising  from  the  sale  should  be  en- 
trusted to  the  trustees  for  the  time 
being,  and  although  it  also  re- 
served a  power,  in  case  of  death,  Stc, 
to  appoint  new  trustees.  Towns- 
end  and  Another  v.  Wikon,  T. 
58  G.  3.  606 

PRACTICE. 

1.  Where  the  defendant  has  been 
acquitted  on  an  indictment  for  not 
repairing  a  road,  the  Court  will 
not  grant  a  new  trial;  yet  thej 
will,  under  very  special  circum- 
stances, suspend  the  entry  of 
judgment,  so  as  to  enable  the  par- 
ties to  have  the  question  reconsi- 
dered upon  anotner  indictment, 
without  the  prejudice  of  the  for- 
mer judgment.  The  King  v.  The 
Inhabitants  of  Wandsworth^  M* 
58G.S.  6S 

2.  The  defendant  need  not  appear 
before  he  moves  to  reverae-an  out- 
lawry; 
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IttirtrT;  tad  wliere  hedid  not  go  or 
continue  abroad  for  the  purpose 
ef  avoiding  procen,  the  Court  will 
on  motion,  reverse  the  outlai^, 
and  order  the  recognizance  to  be 
taken  in  the  alternative,  and  not 
for  the  payment  of  the  condemna- 
tion money  absolutely.  Graham 
and  AwMer  v.  Alexander  Henry 
and  (Hhersy  M.  58  G.S.  Page  131 
S.  Where  the  plaintiff,  after  inue 
joined,  has  been  convicted  of  fe- 
lony, and  received  sentence  of 
tranaportadon,  the  Court  will  com- 
pel him  or  hiB  attorney  to  five  se- 
curity for  costs  retrospective  and 
prospective.  Harvey  v.  Jacobs 
M.58G.S.  159 

4.  In  a  case  where  a  general  verdict 
was  taken  generally  for  the  plain- 
tifft  the  Court  refused  an  applica- 
tioa  linr  entering  the  veroict  on 
particular  counts  according  to  the 
evidence  on  the  Judge's  notes, 
after  a  lapse  of  eight  years,  and 
after  the  judgment  had  been  re- 
versed in  error  for  a  defect  in  one 
count.  Harrison  v.  King,  M. 
58G.S.  161 

5.  A  married  woman,  arrested  on 
mesne  process,  is  entitled  to  be 
discharged  out  of  custody  on  filing 
common  bail,  although  her  bus* 
band  had  absconded,  and  the  debt 
had  been  incurred  by  her  while 
a  feme  sole.  Crookes  v.  Fry  and 
LaxjiniakisJVifejM.SSG.S.   165 

6.  A  person  who  has  continued  to 
praetise  as  a  solicitor  after  his 
certificate  hAs  expired,  may  under 
circumstances,  be  re-admittcd 
Without  giving  a  term's  notice. 
Ex  parte  Dent,  M.  58  G.  3.      1 89 

7.  B^iky  that  a  return  by  the  she- 
M  to  a  bill  of  Middlesex,  stating 
^bUt  he  took  and  detained  the  de- 
ftlfdant  until  he  rescued  himself, 
is  sufficient,  without  naming  the 
veMht^rS,  ot  ^ting  them  to  be 
|>eop]e  of  the  county. 

Bbt  the  tHtm  not  stating  the 
iRfiilt  Jfd  h$L^e  taken  place  m  the 
•  13 


county  was  held  to  be  bad.  The 
King  V.  The  Sherifof  Middktex 
in  a  Cause  of  Wimaws  Hffnntt 
Pennell,  M.  58  G.  3.  '  Pace  190 
.  In  striking  a  npecial  jury,  &e  co- 
roner is  not  bound  to  take  the 
jurors  as  they  occur  upon  the  she- 
riff's books,  but  is  to  make  a 
selection ;  and  where  he  had  i 


such  selection  impartially,  the 
Court  refused  to  cancel  the  list  of 
persons  so  selected.  The  King  v. 
fVooler,M.5SG.S.  198 

9*  Where  the  Court  think  that  a  pri- 
soner ought  to  be  bailed  for  felony, 
if  he  be  unable  to  defray  the  ex- 
pence  of  being  brought  to  West- 
minster  for  that  purpose,  thev  will 
grant  a  rule  to  shew  cause  why  he 
2iould  not  be  bailed  by  a  magis- 
trate in  the  country,  with  a  cer- 
tiorari to  return  the  depositions 
before  them.  The  King  v.  JoneSy 
M.  58  G.  3.  909 

10.  The  defendant  having  pot  in 
and  perfected  bail,  a  ca.aa.was 
lodged  and  returned  boa  cat  in- 
ventus, and  proceecfoigs  being  bad 
against  the  bail  they  rendered  the 
principal  in  time;  the  defendant 
was  then  bailed  again  and  dis- 
chareed:  Held  that  proceedings 
could  not  be  had  against  the  last 
bail  without  taking  out  a  fresh  ca. 
sa.  Thadceray  v.  Harris^  Af. 
58  G.  3.  »2 

11.  Bond  conditioned  for  the  pay- 
ment of  a  principal  sum  in  the 
year  1S20,  with  interest  in  die 
mean  time  half-yearly,  an  action 
having  been  brought  for  the  pe- 
nalty apon  a  breach  of  the  condi- 
tion, in  non-payment  of  half  a 
year's  interest  on  the  ^th  B^pttm-- 
ber  1817.  The  Court  refused  to 
stay  the  proceedings  before  judg- 
ment on  payment  of  the  interest 
due  and  costs;  although  the  aoiH 
payment  oi  the  intereift  was  ofwing 
to  a  slip.  Van  Sandau  v.  •-*— 
one,  a<x.  M.  68  G.  3.       Page  ^4 

12.  Where  a  legal  objection  is  taken 

at 
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at  the  trial  and  overruled  by  the 
Judge  without  reserving  the  point, 
and  the  Court  are  afterwards  of 
opinion  that  that  objection  was  a 
good  ground  of  nonsuit,  they  will 
grant  a  new  trial  only,  ana  will 
not  permit  a  nonsuit  to  be  entered* 
Minchin  v.  Clement^  H.  58  G.  3. 

13.  Where  the  plaintiff,  havina 
omitted  to  give  due  notice  of  trials 
enters  his  record  in  the  noanhal's 
book,  subsequent  to  the  tfutry  of 
the  defendant's  reeord  by  proviso 
upon  whidi  due  notice  of  trial 
has  been  dven;  it  was  holden 
that  the^  d^eftddat  had  a  ri^t  to 
go  to  trial  Oyi  hi*  record^  and  that 
the  plabitlff  aothavrngthea  ap- 
pearedy  was  properly  nonsuited. 
Brown  f.  Ottletf^  H.  58  6.9.   253 

14.  The  Court  will  compel  seeurity 
for  costs  where  plaintiff  resides 
abroad,  without  a  previous  appli- 
cation to  his  attorney;  but  thev 
will  not  order  a  stay  of  proeeea- 
ings  unless  such  application  has 
been  made.  ButBe  v»  Bemalesy 
H.SSG.3.  331 

15.  1*he  statute  39  &  406.3.  c.  104. 
axtendf  to  assignees  of  a  bank- 
ru0t ;  toii  dierfefore  where  a  plain- 
tiff lU  assignee  recovered  less  than 
5/*»  ihe  Court  ordered  a  suggestion 
to  be  entered  on  the  record  to 
deprive  the  plaintiff  of  costs ;  but 
4mndant  having  given  notice  of 
lus  intention  to  ^spute  the  neti* 
tioidng  er^tdf0  debt,  Stc.  ^wbich 
was  proved  at  the  trial,)  it  was 
holden  that  ibe  plaintiff  was  en- 
titled to  the  costs  thereby  occa- 
•ioned;  and  the  Court  ordered 
the  sdggestion  to  be  entered  ac- 
i^rdin^y.  JFard  V.  Abrahamsy 
H*56G.S.  367 

16.  9cire  fiudaa  quashed  by  plaintiff 
before  plea  pleaded  iipoti  payment 
of  ccf^ts  only.  Pidnaan  v.  Rob- 
mi,  E.  58  G.3.  Page  486 

17.  An  intervening  Sunday  is  not  to 
.  be  reckoned  as  one  ot  the  four 


days  durmff  which  a  oa.  sa.  must 
lie  in  the  sheriff'^  ofiBee  to  charire 
the  bail.  HotMrd  v.  Smtth,  K 
58  G.  3.  528 

18.  In  entering  up  judgment  on  an 
old  warrant  of  attorney,  the  affi- 
davit may  be  properly  entitled  in 
a  cause.  Sowerb^  v.  IVoodrqff'y  E. 
SB  G:S.  567 

19.  The  8  &9  W.  3.  c.  11.  «.7.  ap- 
plies to  writs  of  error,  and  there- 
fore a  writ  of  error  does  not  abate 
by  the  death  of  one  of  several 
plaintifib  in  error.  Clarhev.Ripp'onf 
E.5BG.S.  ^Se 

20.  Where  defendant,  a  prisoner 
after  the  issuing  of  the  writ  of 
habeas  corpus  for  bringing  him  )ip 
to  be  charged  in  execution,  sues 
out  and  obtains  the  allowance  of 
a  writ  of  error,  he  cannot  be 
charged  in  execution,  but  must 
be  remanded  to  his  former  cus- 
tody. Stohehouie  v.  Ramsdm,  T 
58  G.  5.  676 

PROMOTIONS,  217.  729.  . 

PROPERTY-TAX. 

An  occupier  of  lands,  during  a 
course  of  twelve  years,  paid  to 
the  cdllector  of  taxes  thelandlord's 
property  tax,  and  the  full  rent  as 
It  became  due  to  the  landlord, 
without  claiming  any  deduction 
on  account  of  the  tax  so  paid : 
Held,  that  the  occupier  could  not 
recover  back  from  the  landlord  any 
part  of  the  property  tax  so  paia. 
Denbyv.  Mooro,  M.  58  G.3.     123 

REMOVAL,  ORDER  OF. 
See  Mandamus. 

An  order  of  magistrates  was  diredled 
to  the  parish  of  W*  in  the  coutfty 
of  Rutidnd,  imd  also  to  the  parish 
of  M.  in  the  county  of  2>n;^si»r, 
and  the  words  **  county  of  J^iU- 
kmdf*  were  then  ^^¥iHeti  in  Qie 
mar  gin,  Imd  the  inligistrat^  wt^e 
in  a  subsequent  part  of  the  order, 
described 


TS2 


SAL£. 


described  as  justices  of  the  veact 
for  the  commiy  aforesaid  i  Held» 
that  it  thereby  sufficiently  ap- 
peared that  they  were  justices  for 
ihe  county  of  Rutland.  The  King 
v.  The  InhabitanU  of  Si.  Mary's 
Leicester,  H.  58  G.  S.     Page  327 

RECOGNIZANCE: 

A  recognizance  is  not  a  record  until 
it  is  enrolled,  and  therefore  where 
defendant  pleaded  to  assumpsit 
on  bills  of  exchange,  &c.  that  the 
plaintiff  was  indebted  to  him  by 
virtue  of  a  recognizance  taken  in 
the  Court  of  .Exchequer,  which 
'waft  still  in  force,  as  by  the  said 
recognizance  remaining  in  the 
said  Court  before  the  Barons  will 
appear,  without  stating  that  it 
was  enrolled :  A  replication,  that 
the  plaintiff  was  not  so  indebted, 
concluding  to  the  country,  was 
held  good,  on  special  demurrer, 

'  inasmuch  as  the  plea  did  not  state 
a  debt  due  by  recognizance,  which 
was  matter  of  record.  Glynn, 
Bart.,  and  Others  v.  Thorpe^  M. 
5SG.S.  153. 

RULE  OF  COURT,  728. 

SALE. 

A.  by  letter  offers  to  sell  to  B. 
certain  specified  goods,  receiving 
an  ansvoer  by  return  of  vost ;  the 
letter  being  misdirected,  the  an- 
swer notifying  the  accentance  of 
the  offer  arrived  (two  days  later 
than  it  ought  to  have  done)  on  the 
day  following  that  when  it  would 
have  arrived  if  properly  directed, 
A.  having  then  sold  the  goods 
on  the  preceding  day :  Held,  that 
there  was  a  contract  binding  the 
parties,  from  the  moment  the 
offer  was  accepted,  and  that  B. 
was  entitled  to  recover  against  A. 

.  in  aa  action  for  not  completing 
II 


SETTLEMENT. 

bis  contract.    Adams  and  Others  v« 

LindseU  and  Another,  T.  SS  G«3. 

Page  661 

SESSIONS. 
See  Mandamus. 

SETTLEMENT  — iy    Apprentice- 
ship. 

1.  The  master  of  several  appren« 
tices,  upon  his  quitting  busineas, 
proposed  to  assign  all  his  appren- 
tices without  mentioning  either 
their  names  or  number,  to  J.  S, 
but  no  assignment  was  ever  made ; 
the  pauper,  one  of  the  apprentices 
was  afterwards  hired  by  </.  S.as  a 
servant  for  fifty-one  weeks;  and 
her  former  master  on  meeting  her, 
expressed  his  approbation  of  her 
having  gone  into  the  service  of 
J.  S. ;  the  sessions  having  found 
that  there  was  not  a  particular 
assent  of  the  original  master  to 
the  second  ser>'ice,  and  therefore 
the  relation  of  master  and  appren- 
tice never  subsisted  between  «/•  5. 
and  the  pauper,  this  Court  thought 
the  sessions  wdl  warranted  in  that 
conclusion.  The  King  v.  The  In- 
habitants  of  Ashley  ae  la  Zouchy 
M.5SG.3.  116 

2.  An  indenture  stated  that  the 
overseers  and  churchwardens  of 
M.  in  the  county   of  Wartoick^ 

.  with  the  consent  of  justices  of  the 
said  county,  bound  a  pauper  ap- 

.  prentice  to  T.  W.  of  H^  in  the 
county  of  Leicester,  and  the  jus- 
tices m  their  written  consent  in 
the  margin,  described  themselves 
as  justices  of  the  county  afore^ 
said:  Held,  that  it  suffldendy 
appeared  that  they  were  justices 
of  the  county  of  fVartoici.  •  •  The 
King  V.  The  InhcAitants  ofHinek- 
ley,H.6SG.3.  27S 

3.  The  statute  43  £/ur.  c.  3.  does 
not  require  absolutely  two  church- 
wardens in  every  parish  for  the 

mani^. 
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of  the  poor;  and 
an  indenture  binding 
out  a  poor  apprentice,  by  one 
chiiiehwarden,  (where  by  custom 
there  was  but  one,)  and  one  over- 
mteff  wai  held  to  be  good  wlthid 
the  5th  section  of  that  statute, 
which  requires  it  to  be  executed 
by  the  greater  part  of  the  church* 
wardens  and  overseers.  The  King 
T.  The  Inhabitants  of  Earl  Shilton, 
H.5SG.S.  Page  275 

4w  The  premium  given  by  the  parish 
officers  upon  the  binding  out  of  a 
jK>or  apprentice,  need  not  be  set 
ioot  in  tne  indenture  in  words  at 
Ijength;  such  an  indenture  being 
exempted  from  any  duty  by 
8  Anne  c,  9.  e.  40.,  and'  the  inser- 
tion of  the  premium  being  re- 
quired for  no  other  purpose  but 
to  ascertain  the  amount  of  the 
duty.  The  King  v.  The  Inha- 
Utants   of  OadUy,   H.  58  G.  S. 

477 

SETTLEM£NT---&y  Hiring  and 
'  Service. 

I.  Where,  by  a  parol  contract,  the 
master  agreed  to  teach  the  pauper 
to  make  stockings  during  the  year, 
for  which  he  was  to  receive  two 
and  the  pauper  was  to 

ve  his  earnings,  paying  his 
for  the  use  of  the  frame, 
Ac.  and  the  pauper  continued  in 
the  service  a  year  and  a  half:  It 
was  holden,  that  the  pauper  did 
not  gain  a  settlement  by  hiring 
and  service.  .  The  King  v.  Tm 
Inhabitante  of  Bilboroughy  M* 
58  G.3.  115 

2.*  A  female  natural  child  was  hired 
for  a  year  by  the  wife  of  its  re- 
puted father,  and  continued  doing 
the  household  work  for  three  years, 
but  after  the  first  year,  no  wages 
were  paid,  nor  was  there  any  new 
contract  of  hiring :  Held,  that  the 
sessions  were  warranted  in  finding, 
that  after  that  time  she  did  not 

Vol.  I.  .   . 


continue  on  tiie  tenns  of  the  ori- 
^nal  hiring.  The  King  v.  The 
InhMtants  of  Sow,  M.  58  6.  S. 
Pa^e  178 
S*  A  pMiper,  befbre  the  expiration 
of  her  apprendcediip,  hired  her- 
self and  served  for  a  year,  the 
four  last  months  of  which  were 
after  her  indentm^s  had  expired, 
and  then  hired  herself  to  the 
same  person  for  another  year,  'but 
senrea  only  ten  months:  Held, 
that  the  first  service  (although 
without  the  knowledge  or  consent 
of  the  master)  mieht  be  coupled 
with  the  service  of  the  last  con* 
tract,  and  that  the  pauper  therriiy 
gained  a  settlement.  The  King 
V.  The  Inhabitants  ofDawUsh^  H. 
8»0.S.  280 

4.  A  service  under  a  hivmg  for  fifty* 
one  weeks  may  be  coupked  with  a 
service  under  a  previous  hiring 
for  a  year,  ao  as  to  confer  a  settle- 
ment. The  King  v.  Ti&e  InhaU" 
ianti  of  FOUmg^t   H.  5SO.S. 

^  819 

5.  A  clerk  in  a  mercantile  house 
hired  by  the  year,  but  serving 
only  during  the  usual  hours  m 
business,  thereby  gains  a  settle- 
ment, although  those  hours  did 
not  by  the  custom  of  the  trade, 
ever  occupy  the  whole  day,  and 
he  went  where  he  pleased,  without 

^  asking  his  master's  leave,  when 
those  hours  were  over.  The  King 
V.  The  Inhabitants  of  All  Saints 
Worcester,  H.  58  G.3.  322 

6.  A  nauper  agreed  to  serve  as  a 
brickmaker  from  Miehaelnuu  to 
MieJiadmaSy  and  to  make  70,000 
bricks  at  a  stipulated  price :  Held, 
that  this  was  not  a  contract  for  « 
year's  service  absolutely,  but  a 
contract  to  serve  till  the  com- 
pletion of  the  job;  and  therefore 
a  settlement  was  not  thereby 
gained.  The  King  v.  The  In- 
habitants  of  Woodhurst,  H.  58  6.5. 
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SETTLEMENT— *y  a  Tenment 
of  id.  a  year. 

I,  A  0oldier,  whilst  his  regiment  lay 
in  barracka  at  B.  took  a  house 
there  for  himself  and  fiuailj,  of 
the  yearly  value  of  Itf ^  and  re- 
aided  therein  mere  than  forty 
days ;  Held,  that  this  was  acening 
to  settle  in  a  tenement,  and  that 
hr  thereby  gained  a  settlement. 
Tk^  Kh^y.Tke  InkaiHanU  of 

FaseSTO 
3.  A  pauper  employed  as  a  limourer 
by  theBoard  of  Orchianoe^  having 
previously  occupied  a  house  at  an 
aimual  rent  of  74^  which  waa  then 
puichaaed  by  the  Board»  still  con- 
tinued to  reside  in  pitft  of  the 
premises,  at  a  weekly  rent  of  2f  • 
which  was  deducted  out  of  his 
wa^es,  and  during  such  last  4>ccu- 
pation  he  also  occupied  a  shop 
(the  shop  .  and  house  toffether 
b^Ag  of  the  annual  value  of  10^.) 
and  upon  his  dismissal  from  his 
employment  he  gave  up  possession 
of  the  house  as  required:  Held, 
'  that  his  last  occupation  of  the 
bouse  was  not  as  a  tenant,  but  as 
a  servant,  and  that  no  settlement 
was  thereby  gained.  TAe  King 
^  The  InhabUanU  qf  Ckeskuniy 
E.58G.S.  47S 

S.  A  pauper  by  occupjring  a  free- 
hold estate  m  bis  own,  and  also 
other  lands  as  t^umt,  the  whole 
being  of  the  aggregate  annual 
value  of  I0l*f  does  not  thereby 
gain  a  settlement,  it  being  neces- 
aary  under  the  19  Sc  14  Car.2. 
cA2.  that  he  should  come  to  settle 
ea  all  the  property  in  the  character 
of  tenant.  The  King  v.  The  In- 
habUanU  of  Si.  John  in  Gtaaon- 
tmry,  E.  68  G*  S.  481 

SHERIFF. 
See  Escape.    Elbgit. 

The  sheriff  under  a  fi.  fa.  seizes  a 
lease  and  sella  the  tenn  before  the  I 
U 


writ  is  f^tufnaUe,  bift 
execctte   the   asstgemcnt  to  ibe 
vendte  fiB  a  suboeqMit 
Held,  that  this  was  a  valid 
ment.    Doe  dem.  Sievens^. 
stony  M.  58  G.  5.  Ftigm^tO 

SLANDSft. 
An  action  for  defamation  will  not  fir 
against  a  barrister  for  ^rolte 
spoken  by  Urn  as  coupaei  Jg  at 
cause  pertinent  to  the  matter  in 
issue.  Hodgson  t.  Scartett,  HI 
58G.S.  Mi 

SOUTH  SEA  COMPANY. 

The  45  G.  3.  C.S4,  only  repeala  Ae 
navigation  acts  as  to  foreign-built 
ships,  and  does  not  confer  upoa 
them  (when. navigating  under  ita 
provisions  with  the  king's  licence) 
all  the  prwU^es  of  Sntisk-hoSlt 
ship^;  and  therefore  the  fi»mer 
cannot  trade  to  the  western  €oasi 
of  America  without  a  SosOk  Sem 
licence. 

Q^€ere,  Whether  42  G.  5.  c.  T7. 
authorizes  BrUish-hxjjlt  ships  ao  to 
trade  without  such  licence.  JKiji- 
lopr.GiU,  H.66G.S.  534 

SPEaAL  JURY* 
In  striking  a  apedaf  jnry,  ihe  to- 
roner  is  not  bound  to  take  the 
jurors  as  they  occur  upon  the  aiie- 
riff's  books,  but  is  to  make  a 
selection ;  and  where  be  had  inade 
such  selection  impartiaUy,  the 
Court  refused  to  cancel  the  Hat  of 
persons  so  selected.  The  Kiltg  v. 
fVoolsr,  M.  58  6*3.  IdS 


SHIP. 

See  Frsioht. 


LlXN^r 


STAMP. 
Where  C.  was  directed  by  a  letter 
from  B.  to  pav  out  of  the  proceeds 
of  his  goods,  then  unsold,  mhis  Cs 
hands,  a  certain  sum  of  money  to 
D.,  which  C.  c<mse&ted  to  do  by 

lattea 


TAX  COLLECTOR. 


VARIAHCE. 


7« 


iliiiipi  ilwJtbaiiiyeineatHBtMap), 
•  «id  tbatt  liiMei»  b«iBg  pfm  in 
iiiiituM  t»  prQ¥e  tkmt  the  money 
wgM  pad  by  carder  ef  B.t  It  was 
hdkitA  that  thev  did  not  anwiurt  to 
MB.  ttgraeflient  betw^een  S*  and  C^ 
and,  oonseqaently,  that  the  stamp 
Was  inpropef)  and  that  the  oipderit- 
■afaPlbr  pajrmicBt  ahoold  have  been 
atmprd,  ai.beittg  att  oi4er  for  die 
pmymont  of  Udoneif  oiit  of  a  fiuvd, 
which  niglit  or  ttugitt  not  beavml- 
aUe  widiiii  the  meaning  of  the 
aUMte  SBO.S.  ^I84>.  schedule, 
ftut  1»  PMemk  ^md  AnoA&r^  As- 
signets  ff  Mamtf  a  Bankrttpf^  v. 
All  anil  Another,  M.  58  G.  5. 

PUgeSe 

STATUTES. 

18.  ComDounding  of  ofienoes 
Gognizaole  before  magistrate.  282 

Cat-,  n. 

!2a9.  C.3.  4.4.  297. 7tt 

(?eo.  III. 

12.  ^.  61 .  *.  1 1 .  Gun-powder — 
C<>nTictfon.  362 

40.  c.lM.  London  Coi^irt  of 
Conscience  Act.  867 

STILL,  PRIVATE,  —  Setting  up, 

liable  to  ^hat  penalty. 

See  Pekal  Statute,  2. 

TAX  COLLECTOR. 
Aaimmpsit  for  money  had  and  re- 
ceive, brought  to  reco¥€nr  the 
amount  of  an  excessive  charge 
made  by  the  defendants  as  col- 
lectors, .on  a  distress  for  arrears 
oftaxeft:  Held,  that  the  defend- 
ants were  not  entitled  to  a  month's 
notice  before  action  brought,  un- 
der Stat.  43  G.  3.  i?.  92.  s.  TO, 
which  provides  that  no  writ  or 
process  shall  be  sued  out  for  any 
thing  done  in  pursuance  of  that 


•  act,  tSI  ftlber  one  month's  notice. 
Vnmhe^v*  McLean  andAnoth&, 
M.36G.S.  P^e42 

TRESPASS. 
See  Crancxl. 

TRUSTEES. 
See  PbWBK. 

USE  AND  OCCUPATION. 
Where  premises  had  beoi  lee  to  B* 
for  B  tenn  d^tenninable  hf  a  tio« 
tice  to  quit>  and  pendkig  iudi 
term  C.  applies  to  if.,  the  fand- 
lordi  fiir  leave  to  become  the  te* 
natkt  inatead  of  A.,  and  «pte^. 
ewiMiting,  hgrees  te  sMld  iac  Ji.'a 
place,  aM  ofers  to  fay  reat: 
Held,  diat  (thou^  JB^'a  term  Had 
not  beett'delisfiiiBied  eUier  by« 
notice  to  quit  or  a  surrender  in 
writing,)  Am  might  malnirfn  an 
action  for  use  and  eccnpation 
against  C,  and  that  the  latter 
could  not  set  op  jB.'s  title  i»  de- 
fence  to  that  action.  Phippt  v. 
tScuUh&rpe,  M.  56  G.  S.  £0 

VARIANCE. 

1.  Where  the  contract  declared 
upon  waft,  that  plaintiff  had  bar- 
gained and  sold,  and  defendant 
agreed  to  ^uy  a  large  quantitv  of 
head-matter  and  sperm  oil,  whidi 
was  afterwards  ascertained  to  be 
a  given  quantity,  and  the  contract 
proved  was,  for  the  purchase  of 
all  the  head-matter  and  sperm  oil, 
per  the  WUdman  :  Held  that  this 
was  no  variance.  WUdman  v. 
Glossop,  M.  SB  G.S.  9 

2.  Declaration  by  B.  a  treasurer  of 
a  friendly  society,  on  a  bond  to  A. 
then  heing  treasurer;  Plea,  non 
est  fiictum,  the  bond  ajven  ia  evi- 
dence was  to  A.^  wi£out  stating 
him  to  be  treasurer  to  the  society : 
Held  that  JB.  was  entitled  to  re- 
cover. Cartridge  v.  Griffiths^  M. 
58  G.  3.  57 

3.  Where  the  dedaratiim   alleged 

that 
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thit  the  drfendimt  was  oreneer  of 
die  lowndiip  of  S^  and  it  was 
proved  that  ne  had  acted  as  such, 
and  there  was  no  evidence  of 
overseers  having  been  appointed 
for  the  parish  of  5.:  Held  that 
although  the  i4)pointnient  was 
produced,  and  purported  to  be  an 
appomtment  or  the  defendant  as 
overseer  of  the  parish  of  S^  this 
was  no  variance.  Sieel  v.  Smithy 
M.5SG.S.  PageW 

4.  Declaration  stated  that  a  bUl  of 
exchange  to  be  drawn  upon  and 
accepted  by  three  peraoBs;  it  was 
proved  to  have  been  drawn  upon 
aod  accepted  by  the  three  jointly 
with  a  fourth;  Held  that  diis  was 
no  variance.  MmmUUphen  v. 
Brooke,  H.SSG.S.  224 

5.  In  e|ectnient  the  demise  was  laid 
to  be  by  the  mayor,  burgesses,  &c. 
of  the  borough  town  d^  M^  and 
on  the  trial,  it  turned  out  from  the 
duurter  that  die  name  of  the  cor- 
poration was  *<  the  mayor,  &c.  of 
Jf.:"  Held  that  this  was  no  va- 
riance, it  appearing  from  the 
charter  which  was  in  evidence 
that  M.  was  a  borough  town. 
Doe  dem.  Mayor,  Aldei^tiem,  Ca- 
pkal  Burgesses,  and  Commonalty 
of  Maiden  v.  MUler,  T.5SG.S. 


VENDOR  AND  VENDEE- 

I.  A.f  9k  foreign  merchant,  employs 
B*  to  purchase  goods  on  com- 
mission; the  vendors  (with  the 
knowledge  that  the  purchases 
were  made  on  account  of  A.) 
make  out  the  invoices  to  B.,  and 
take  in  payment  his  acceptances 
payable  at  six  months:  Held, 
1st,  that  there  was  no  contract  of 


sale  as  between  A*  and  Ax  sad 
id,  that  if  any  such 
existed,  that  B.  could 
no  action  a^nst  A.  before  the  sii 
months  expired.  Seymomrw.Fydh 
lam,M.SSG.S.  F^14 

2.  A.  by  letter  offim  to  aell  to  B. 
certain  specified  goods,  seiuim^ 
an  ansner  by  return  ef  josis  the 
letter  bein^  misdirectco,  the  an- 
swer notifym^  the  accenlance  of 
the  offer  amved  (two  oqps  kier 
than  it  owht  to  have  done);  ea 
the  day  following  that  wfaas  it 
would  nave  arrived  if  proper^  di- 
rected, A.  having  then  sold  the 
goods  on  thepreoMing  day  i  Hdd, 
that  there  was  a  contract  bindbig 
the  parties^  from  the  moment  die 
offer  was  accepted,  and  that  jB. 
was  entitled  to  recover  against  A, 
in  an  acdon  for  not  completii^ 
his  contract.  Adams  and  Outers  v. 
LindseU  and  Another,  T.  S6  G,$. 
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WAGER. 

SemUe,  that  a  wager  between  the 
proprietors  of  two  carriages  fiv 
the  conveyance  of  paasengen  for 
hire,  that  a  given  penon  shoold 
go  by  one  of  these  carriages  and 
no  other,  is  illegal. 

But  held,  at  all  eventa,  (die 
wager  havingbeen  deponted  in  die 
hands  of  the  stake-holder,)  thst 
either  party  having  demanded  liii 
deposit  benire  the  wager  was  woo, 
was  entitled  to  have  it  retiuned  to 
him,  and  on  refusal  maintain  as 
acdon  against  the  stake-holdsr. 
Eltham  v.  Kmgtmany  T.  58  G.5. 

685 

WITNESS. 
See  Etidsncb,  4>. 


XNO  OF  THE   FIRST  irOLUHS* 


Frintid  by  A.  filnhan,  L*w.Priiitff  to  His  Mftj«itr» 
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